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(A) Eſtate in Fee-Simple. 
(A 1.) Of what Things a Man may have it. 


A* Nate imports the intereſt which a man has in lands. Co. L. 
« a. | 
. who has an eſtate in land, has the inheritance, the free- 
hold, or a chattel intereſt. 2 
Every eſtate of inheritance is a fee- ſinſple, or a fee: tail. 
An eſtate in fee - ſimple is, where a man has an eſtate in lands or 
tenements to him and his heirs for ever. Lit. ſ. 1. : 
A man may have an eſtate in fee-ſimple of all lands or tenements, 
or other things real. Co. L. I. b. | 


Of lordſhips, advowſons, commons, eſtovers, and all hereditaments. 


Go. Lo &e 6 | | 
So, a man uw have an eſtate in fee- ſimple deſcendible to him and 


his heirs in the iſle of Jar; though it be not parcel of the realm, but 
a diſtinct territory: for it is grantable by the king under the great 
ſeal, and therefore the eſtate in it ſhall be deſcendible according to 
the rules of the common law. Co. L. 9. a. | | 
So, he may have a fee-ſimple in things mixt; as, in franchiſes, Ii 

berties, WG Ge: Lo > th 4 a 8 WH 

So, if a man grants to another and his heirs all woods, under-woods, 
timber-trees or others in ſuch a part of a foreſt, ſaving the ſoil; the 
grantee has a fee to take in alieno ſolo. R. 8. Co. 137. 6. 

So, in things perſonal; as, in an annuity. Co. L. 2. a. 

In a dignity granted to him and his heirs. Co. L. 2. a. 

In a ſwan-mark. 7 Co. 17. | 

In a part or ſhare of the New-river-water. Ca. Parl. 207. 

So, in the patronge of an hoſpital, or other thing created de novo, 
in which there was rot a precedent eſtate, a man may have a fee to 
him and his heirs, qualified in a particular manner : as, if a queen 
conſort inſtitutes an hoſpital, and reſerves the patronage /ibi & reginis 
* ſuccedentibus, R. Ca. Ch. 214. | SES 

ut in eſtates in eſſe before ſuch deſultory inheritance it cannot be: 

as, the duchy of Cornwall limited to the prince & filirs regis Anglie 
Primogenitis, ſhall not be good, except when limited by act of patlia - 
ment, R. 8 Co. 16. Vide Roy (G). | | 

So, a limitation of an advowſon to the queen, and the queens her 
ſucceſſors, ſhall not be good without an act of parliament: for there 

Vol. VVL. "2 5. 


2 ESTATES. 


is no perſon againſt whom a demand may be made. R. Ca. Chan, 
214.” 

If a man gives land to A. and his heirs of the part of his mother; 
the words, of the part of his mother, are void: for none can create a 
new inheritance, or deſcent not allowed by law. Co. L. 13.4. 


(A 2.) By what Words. 


A man cannot have a fee-ſimple by feoffment, or grant, without 
the words, to him and his heirs. Co. L. I. | 

And therefore, if he purchaſes to him in perpetuum, he has only 
for life. Lit. /. 1. 

Or, to him and his aſſigns for ever. Lit. 2 1. Lide 2 Bl. Rep. 

1185.7 
| 80, if he purchaſes to him and his heir in the ſingular number. 
Ca. L. 8. b. Cont. per two F. 1 Rol. 832. K. 

To him or his heirs, in the disjunctive. Co. L. 8. 6. 8 

So, if it be to A. & B. & heredibus, without laying, fair, it ſhall be 
yoid for the incertainty. Co. L. 8. 6. 1 Rol. 833. J 

Tho' a warranty be added to them & heredibus ſuit : for this cannot 
enlarge it. 1 Rel. 833. /. 25. 

So, if by deed, reciting an agreement to eonvey to A. and his heirs, 
a man grants eftovers for eaſement of him and his heirs by aſſignment, 
and if no aſſignment that he and his heir hall cut; 4. has only for 
life. R. 1 Leo. 2. 

So, if a natural perſon purchaſes to him dad his ſucceſſors,” he has 
only for life. Co. L. 8.6. 

So, if a body politic takes in its natural capacity : as, a leaſe to a 
dean, Qc. for 100 years, and afterwards a relcaſe to him and his ſuc- 
ceſſors, it gives to him only for life ; for he takes the leaſe in his na- 
tural capacity. Co. L. 9. 2. | 

So, if a corporation ſole, as a biſhop, parſon, Oe. ts he 

has not a fee without the words, ſucceſſors. 1 Rel. 832. J. 50. 
Hut a feoffment to B. & heredious, without ſaying, ſuis, gives him 
a fee-ſimple. Co. L. 8.6. | 5 
Bo, to a ſon and the heirs of his father. Semb. Co. L. 220. 

So, to B. & hberis ſuis and their heirs; if he has ile, it gives 
them a joint-eſtate in fee. Co. L. 9. a 

If lands are ſettled on A. and B., tis wife for life, then to their 
child or children, in ſuch proportions, and for ſuch eſtates as the ſur- 
vivor ſhall appoint, remainder to the right heirs of H., and there is 
but one child, it ſhall have the whole in fee, and 4. has no pawer 
to diſpoſe of any thing in caſe of its dying under age. Roe v. Dunt, 
P. 7 G. 3. 2 Will. 336.] 

So, to B. rats A & ſucceſſoribus ſuis, gives a fee. Co. L. 9. 2. 

oe. a feoffment or grant to a body politic and zheir ſucceſſors, gives 
them a fee-ſimple. Co. L. 8.6. 

So, a grant to the king in perpetuum gives him a fee, without the 
words, his heirs or ſucceſſors : for he never dies. Co. L. 9. b. | 

So, a feoffment to a corporation aggregate in perpetuum gives a fee: 
for it never dies. Co. L. 9. b. 1 Rol. 832. J. 55. 

Or, to a corporation ſole, to be held in frantalmoigne. Co. L. 9. b. 


1 Rol. 833. J. 5. 
0, 


ESTATE SA. 
ö, if A. re- enfeoffs B. adeo plene ar B. enferfſed him, he has a fee with- 
out the word, heirs. Co. L. 9. ö. 2, 1 Kol. 833. has --: 2 
30, a grant to the NN of B. gives a fee without the word, heirs, 
rs. 1 Rol. 833. J. 3. . | | 
L limitation 2 the LY heirs of B. gives a fee, without the 
words, and their heirs. 1 Rol. 833. J. 16. Os 

So, by deviſe, a fee may be given without the words, his heirs. 
Co. L. . b. Vide Deviſe, (N 4.) | 

Or, by fine ſur conuſance de droit come ceo, & c. Co. L. 9. b. 

Or, by a common recovery. Co. L. 9. 5. 

So, a fee paſſes without the words, his heirs, where a man gives 
land with his daughter, 6c. in frank-marriage. Co. L. g. 3. 

If a parcener, or joint-tenant, releaſes to his companion. Co. L. g. 6, 

If the lord, Sc. releaſes to the terre-renant; which enures by way 
of extinguiſnment. Co. L. 9. 6. | 5 

If a man releaſes a mere right; as, where a. diſſeiſee releaſes to the 
difleifor all his right. Co. L. 9. 6. - 4 85 

So, if a rent be granted upon partition, for owelty of partition. Co. 
L. , 10. 5 „ 

So, if a peer be ſummoned to parliament by writ, he has a fee in 
his dignity, without the word, heirs. Co. L. 9. 6. Vide Dignity, 
5 3] gs 
1 the foreſt law, if the kiug, at a juſtice ſeat, grants to another 

an aſſart in perpetuum, without more, he has a fee. Co. L. 10. 2. 
So, by cuſtom, a grant of a copyhold, fibi & ſuis, or, fibi & aſig- 
natis, may give the inheritance. 4 Co. 29. b. Vide Copybold, (C 7.) 


(A 3.) By what Means. 


A man takes a fee by deſcent, or by purchaſe. 

When he takes by deſcent, and how it ſhall deſcend, wide in Deſcent, 
(A—C 1, &c.) 2 N | 

A man may purchaſe a fee-ſimple by feoffment. 

Or, by fine, or coinmon recovery; which are of the nature of a 
feoffment upon record. | 

950, by grant, or by exchange, releaſe, or confirmation, which are 
in the nature of a grant. | LD 

So, by bargain and ſale. Vide Bargain and Sale, (B 1, Cc.) 

So, by covenant to ſtand ſeiſed. Vide Covenant, (G 1, Ec.) 

So, by deviſe. Vide Deviſe, (N 4.) | 
| So, a man may gain a fee by wrong: as, by diſſeiſin, abatement, 
or intruſion. ESE 


(A 4.) When there may be a Fee upon a Fee. 
A man cannot have a more ample, or greater eſtate of inheritance 


than a fee- ſimple. Lit. f. 11. | 
And therefore where a man is ſaid to be ſeiſed in fee, generally, it 
ſhall be underſtood in fee-fimple. Lit. ſ. 293. | | 
And eſtates tail, and all other particular citates, are derived out of 
a ſee· ſimple. Co. L. 18. a. | 5 | Ds 
And therefore, after a limitation in fee-ſimple, abſolutely, there 
cannot be another eſtate in fee _ for if land-be cgnveyed to - 
4 an 


and his heirs, remainder to B. and his heirs, the remainder is void, 
Co. L. 18. a. Vau. 269. 2 Cre. 591. | N 
So, if two fee- ſimples come to one perſon, they are united into one 
eſtate: as, if tenant in tail, the reverſion to the king, be attzinted 
for treaſon, whereby the eſtate-tail is forfeited to the king : yet the 
king has only one eſtate in fee: for the eſtate forfeited is united to 
the reverſion. Co. L. 18. a. 

So, if tenant in tail grants his eſtate to the king. Co. L. 18. a. 

So, if an eſtate-tail be made to a villein, by which the lord enters, 
and grants his eſtate to the donor; the donor has but one fee. Co. 
I. 18. . | 
So, by a grant executed by the party, a fee cannot depend upon a 
fee tho' the firſt fee be not abſolute : as, if land be conveyed to . 
ſo long as B. has heirs of his body, the remainder to C., the remain- 
der is void. Co. L. 18. a. Dub. Vau. 269. Acc. Pl. Com. 29.b. 


But two fee-fimples of the ſame land may, by act of law, bein 


ſeveral perſons : as, if a man gives land in tail to a villein, the donor 
has the reverſion in fee, and if the lord enters, he has a fee deter- 
minable upon the death of the villein without iſſue. Co. L. 18. a. 

So, a fee may be limited to another upon a contingency : as, if 
land be to the uſe of A. and his heirs, and if he dies without heir in 
the life of B., then to C. and his heirs; the eſtate to C. is good. X. 
2 Cm. got. - | | | 

So, if a deviſe be to A. ſo long as B. has iſſue of his body, and for 
want of ſuch iſſue to D. and his heirs; the deviſe to D. ſhall be good 
by way of an executory deviſe. Per Vau. 270. | 

So, if a copyhold be granted to A. and his heirs, and if he dies 
within age, and not married, to B., it ſhall! be good. 2 Rol. 791. 
J. 40. Vide Copyhold, (C 11.) | 9 

If A. deviſes to his eldeſt ſon and his heirs, and other land to his 
youngeſt ſon and his heirs, charged with legacies, and if either ſon 
dies before entry or legacy paid, it ſhall be to the ſurvivor z it ſhall be 
good to the ſurvivor. Dub. Fon. 17. | 


(A 5.) When it may be variable. | 


So, a fee ought to be fixt. 

And therefore, a grant to the eldeſt ſon of the king, and the eldeſt 
ſons of him and his heirs, kings of England, is not good without an 
act of parliament : for the law does not allow an inheritance to merge 

and revive, as often as the king has or has not an eldeſt ſon. R. 8 Co. 
17. 3. Vide Roy (G). | | HE 

So, a feoffment cannot be to the uſe of A. every Monday, of B. 
every Tueſday, &c. 1 Co. 87. 4. | 

But an eſtate, certain in quantity, may be variant as to place: 
as, if A. has 12 acres to him and his heirs to be annually allotted in 

a meadow of 80 acres. Co. L. 4. a. 

So, it may vary as to the perſon : as, there may be a partition, that 
A. ſhall have the manor of D. for a year, and B. the manor of S., 
and the next year A. the manor of S., and F. the manor of D., and 
ſo alternis vicibus for ever. Co. L. 4. a. 

That A. ſhall have from Lammas to Eaſter, B. from Eafter to Lam- 
mas. Co. Lo 4. d. f 
5 (A 6.) 
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ESTATES. 1 
{A 6.) What ſhall be a Fee-Simple qualified or conditional. 
A fee-ſimple eſtate is abſolute, or qualified-or conditional. Co. L. 


1.6. 8 
As, if land be given to A. and his heirs, tenants of ſuch a manor. 
. TL. 2. . a | 

To is king and his heirs, kings of England. Co. L. 24.a. 

To B. and his heirs, lords of the manor of D. Co. L. 27. a. 

So, by common law, if a man conveys land to another and the 
heirs male of his body; this will be a fee- ſimple conditional. Co. L. 
19. a. Fe | 

Or, to huſband and wife, and the heirs of their bodies. 2 Inf. 333. 

But a man cannot create a new eftate of inheritance : and there- 
fore if a man conveys lands to A. and his heirs male, the word, male, 
ſhall be rejected, and he ſhall have it to him and his heirs. Lit. /. 31. 

Or, to A. and his heirs female. Lit. /. 31. 54 

If he conveys lands in gave/kind to A. and his eldeſt heirs, the cuſ- 
tom ſhall not be defeated ; for the word, e/de/?, ſhall be rejected. Co. 
L. 27. | 

Or, lands at the common law to A. and his eldeſt heirs female of 
his body; all the daughters ought to inherit. Co. L. 27. b. 

The grant of the aukedom of Cornwal by the king to his ſon, & 
ius & heredum ſuorum regum Angliæ filus ee. in regno Angliæ 
ſucceſſuris, would not have been good if not confirmed by parliament. 
R. 8 Co. 16. The Prince's Caſe. Co. L. 27. a. 


(A 7.) What would be a performance of the condition. If an eſtate, 
at common law, was given to a man and the heirs of his body; by 


having iſſue, the condition was performed, and the donee might alien. 


Co. L. 19. a. 1 Rel. 840. J. 15. . 

So, if an eſtate was given to a man and the heirs male of his body, 
the having iſſue a ſon was a performance of the condition. Yide Co. 
. 1. . | | 

But if an eſtate was given to a man and the heirs male of his body, 
who had iſſue a daughter; the condition was not performed. Co. 
L. 19. a. ö | 


(A 8.) The ect of the condition performed.) If the condition was 
performed, he who had the fee-fimple conditional, by the common 
law, might alien his land. Co. L. 19. a. 

Or, might charge it with a rent, common, c. Did. 

Or, might forfeit it. Bid. | 

But tho' the condition was performed by having iſſue, and the iſſue 
mherits, the land does not deſcend to the heir general : for, if the 
donee or his iflue afterwards dies without iſſue, the eſtate reverts t 
the donor. Bid. . 

50, if he dies without iſſue male, where the gift was to him and 
the heirs male of his body. Did. | 


Vide pet. (B 1, &c.) 


ty 
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(B) Eſtate-Tail. 
(B 1.) The Commencement of it. 


| AN eſtate 1s ſaid to be entailed, when it is aſcertained, what fue 


ſhall inherit it. Lit. ,. 18. 
By the common law, all eſtates of inheritance were fee-ſimple ab- 
ſolute, or conditional. Co. L. 19. a. 
But by the /. V. 2. 13 Ed. 1. 1. the will of the giver according 
to the form in the deed of gift manifeſtly expreſſed ſhall from hence- 
forth be obſerved, fo that they to whom the land was given under 


ſuch condition ſhall have no power to alien the land ſo given, but it 


ſhall remain to the iſſue or revert to the giver, if iſſue fail. 


(B 2.) What Tenements may be entailed. 


And therefore, all lands and inheritances corporeal may be entailed, 
Co. L. 19. 5. Vide Copyhold, (C 8, g.) —_— = 
So, all inheritances iſſuing out of them, or which concern or are 
annexed to lands and tenements, or exerciſable in land, tho? they 
cannot be holden. Co. L. 20. a. | 
As, rents, commons, g/ ,,jãp- & c. Ibid. 
The nomination to a church. Bid. 
So, offices may be entailed, Co. L. 20. a. which concern lands and 
tenements. 1 Rol. 838. J. 4. | | 
As, the office of marſhal of England. Co. L. 20. a. 7 Co. 33. B. 
The office of ſerjeant of C. B. or chamberlain of the Exchequer, 


Co. L. 20. a. Jon. 111. 
The office of ſoſterſhip, or the cuſtody of a church. Co. L. 20. 4 


1 Rol. 838. J. 5. | h 8 
The office of ſteward, receiver, or bailiff of a manor, 1 Ref, 638, 


J. 10. 7 Co. 33. 6. 

So, a dignity for a baron, Sc. is named of ſome county, town, 
or place. Co. L. 20. a. R. 7 Co. 33. 6. 1 Kol. 837. J. 55. Jon. 
100. | | 

Uſes. Co. L. 20. a. R. 7 Co. 33. b, 

So, the dignity of baronct; if he be created baronet of ſuch a 
place. R. 12 Co. 81. * 

So, a villein in groſs may be entailed ; for he is a thing real. 1 Re, 


* 


812. J. 20. p 


So, charters, Co. L. 20. a. 
But perſonal inheritances, or which concern chattels merely, can- 


not be entailed : as, an annuity. Co. L. 20. a. 1 Rol. 837. J. 50. 


Or, the office of maſter of the horſe, hounds, @c. ; 
merely perſonal. Co. L. 20. a. 

Nor, things which do not concern lands or tenements, nor are exer- 
Ciſeable in lands or tenements. 1 Rol. 837. J. 50. 

And therefore, if a baronet be created to him and the heirs male of 
his body, without mentioning of any place, he ſhall have a fee con- 
ditional in his dignity, which will be forfeited for felony. R. 
12 Co. 81. 

So, a leaſe per auter vie cannot be entailed; and if it be limited to 
one and the heirs of his body, remainder over, the remainder may 


or they are 


ESTATES. Ton = 


be barred by a ſurrender, without a recovery. . Cont. 2 Ver. 14. R. 4 
acc. 2 Ver. 220. 


(B 3.) By what Words an Eſtate-Tail ſhall be created. 


An eſtate-tail ought, regularly, to be limited to a man and the beirs ES. 
of his body begotten. 

And therefore, if it be limited to a man Ard his iſſues, he has it only. 
for life; for the word, heirs, is as neceſſary as to an eſtate in fee- 
ſimple : for all eſtates tail were fee-fimple conditional at the common 
law. Co. L. 20. a. 2 Int. 334. 1 Rol. 837. I. 30. 

So, a  gife to a man &ſemini ſuo, does not make an eſtate · ail. Co. 

L. 20.6 
£1: Or; to a man et exitui, or, prolibus de corpore ſuo. Co. L. 20. 3. 

Or, to the iſſue male of his body. 1 Co. 103. b. | 

Or, to the ſurvivor having iſſue male, and to the iſſue male of ſuch iſſue 
mule. R. 1 Rol. 837. J. 35. 

So, a gift to a man and his heirs male, or, heirs female, does not 
make a tail, but ſhall be a fee-ſimple: for it does not limit of what 
body the heirs ought to iſſue. Co. L. 27. a. Lit. ſ. 31. Vide infra. 

Or, to a man and his heirs male lawfully begotten. R. Co. El. 478. 

Or, to him and His heirs of the body of his ſiſter {aufully begotten : for 
he cannot marry his ſiſter. R. 1 And. 310 

Tho! limited by way of uſe. 1 Rel. 837. L. 30. R. Mo. 424. Cre. 
Fl. 478. 

So, — uſe of a fine to A. and his eldeft fon, and the heirs male of the 
ſon, does not make an entail in J. R. 1 Leo. 212. Cro. El. 220. 

do, if he has an expreſs eſtate for life, he ſhall not take a tail by 

implication : as, if a copyhold be ſurrendred to A. and B. for life, and 
for want of iſſue of B. to D. and his heirs; B. has not a tail: for he had 
an eſtate exprefsly limited for life. R, Jon. 342. 

But if a man gives an eſtate-tail to A., remainder to B. in forms 
predifta ; B. has an eſtate-tail. Co. L. 20. b. 1 Rol. 838. J. 35. 

if he had given an eſtate to A., and the heirs male of his body, with a 
power of revocation, and afterwards revokes, and gives the ſame eſtate 
to A. and his heirs male, paying 500 l., &c. 3 of his body ; it 
ſhall be an eſtate-tail. K. 3 Lev. 214 

So, a gift to A. and B., and ene Geir Fl their bodies, and one heir of 
ſuch heir only, makes an eſtatestail. L. 22. a. 39 Af. 20. Q. 
Perk. ſet. 171. Semb. cont. Pl. Com. 19. 3. Semb. acc. Reg. Jud. 6. 

So, a giſt 3 A. and his heirs, habendum to him and his . and if 
the donee dies without i/ſue, that the land ſhall revert. 1 Rol. 838. J. 45. 

Or, with warranty, to A. and his heirs, and if he dies without heir of 
his body, remainder to B. R. 1 Rol. 839. J. 5 

Or, to A. and his oy and if he dies ARS Mee of his boch, to B. 
R. 5 Med. 268. R. 3 Leo. 5. 

So, the words, of his body, are not neceſſary, if there are * 
1 as, if a gift be to A. & heæredibus de carne ſua, Co. 

20. b, 

Or, to A. & haredibus de 2 Co. L. 20. be 

> to A., and the heirs male of the ſaid A. [lawfully begotten]. R. 
7 Co. 14. 

Or, the heirs which A. de prim4 uxore procrearet, Co. L. 20. b 
1 Rol. 8 37. . 20. 


By Heirs 


— 
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Heirs which ſibi contigerit. Co. L. 20. b. 

The heirs by A. procreatis or procreandis. Jbid. 

And procreandis extends to iſſues born before, as well as procreatir 
to iſſues afterwards. J1b:d. | . 

To A. for life, and afterwards to the heirs of A. procreatis or pro- 
creandis, and for want of ſuch iſſue to B., ſhall be an eſtate-tail. R. 
1 Ch. R. 213. | IE | 
[If A., 8 ſettles his eſtate to the uſe of himſelf for life, 
remainder to his firlt and other ſons in tail- male, remainder to truſtecs 
for 1000 years, remainder to his brother C. for life, remainder to the 
heirs of his body hereafter to be begotten ; and then declares the 
truſt of the term to be, that if there ſhould be no ſons of his mar- 


riage, to provide for daughters, by profits, mortgage or ſale ; with 


proviſo, that if father preferred them in marriage with portions 
equivalent, or the remainder-man pay them portions equivalent, the 
term to be void; and the wife dies, leaving no ſons, but three daughters; 
C. takes an eſtate-tail, and the words, hereafter to be begotten, take in 
thoſe born before. Hebblethawaite v. Cartwright, P. ) G. 2. C. T. T. 31.] 

If by articles before marriage, lands are limited to A. for life, to 
B. for life, and then to the uſe of the heir male of A. begotten on 
B., and by ſettlement (alſo before marriage) declared to be in part 
performance of ſaid articles, the lands are conveyed to J. for life, and 
then to the heir male of J. on B. begotten; to B. for life, A. has 
an eſtate-tail. Semb. Warwick v. Warwick, H. 1745, 3 Atkyns, 291.] 

So, a gift to A. and his heirs, and if he dies without heir of his body, 
that it revert to the donor. Co. L. 21. s. 

So, a feotfment to the uſe of B., and his heirs in perpetuum, and in 
default of 45 of the body of H. to the right heirs of the feoffor; B. has 
only an eſtate · tail: for the uſe ſhall be conſtrued according to the in- 
tent. R. Carth. 343. 5 Mod. 267. 

So, ſometimes a limitation to the heirs of the body of another 
makes an eſtate-tail : as, to A., and the heirs of the body of his father, 
tho” his father be dead. Lit. /. 30. Co. L. 27. a. 

To the grandfather, and the hei re of the body of his ſon. Co. L. 20. b. 
But, to the ſon and his heirs of the body of his father, or grandfather, 


is repugnant and void. Co. L. 27. a. 


So, a gift to A. and the heirs of her body by B. her huſband (then dead) 
begotten ; tho' A. has it only for life, yet there ſhall be an eſtate-tail 
to the heirs of A. by B., and it thall veſt in the ſon of A. by B., and 
upon his death without iſſue, ſhall deſcend to his ſiſter, as heir of the 
body of A. by B. Co. L. 26. b. 

So, an eſtate for life, remainder to the heirs male of the body of hit 
grandfather ; the heirs male of the grandfather all take an . by 
way of remainder in tail. Per four cont. Dy. 156. Dub. Cro. 
El. 109. 2 Lev. 25. 27. Acc. Co. L. 220. a. X. acc, Cro. Car. 24. 
Acc. 1 Mod. 226. 237. 2 Mod. 207. 

But if A. has a ſon and a daughter, a gift to the daughter and the 
heirs female of the body of her father, is void: becauſe ſhe is not heir. 
Co. L. 26. Vide poſt. (B 8. __ 

So, by deviſc, an eſtate-tail ſhall be created by words, which are 
not ſuſhcient for it in a grant. Vide Deviſe, (N 5, 6.) 

Or, by a& of parl ament. Fon. 105. X | 

LA., a grandfather, after the marriage of his ſon B., who had two 

children 
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children then living, by deed conveyed lands to truſtees to the uſe of 
himielf for life, remainder to B. for life, remainder to truſtees, &r. 
remainder to the uſe of ſuch child or children of B., and in ſuch 
ſhares, £c. as B. ſhould appoint, and in default of ſuch appointment, 
« to the uſe of all and every the children of B., and the heirs of their 
« jeyeral and reſpective bodies as tenants. in common, but if only 
« one ſuch child, to the uſe of ſuch only child, and the heirs of his 
&« ;,- her body ;” remainder to the right heirs of A. in fee. Then A. 
conveyed the reverſion in fee to C.; afterwards B. had other children, 
a. died without appointing. Held that B.'s children took veſted 
intereſts as tenants in tail, and that on the death of each child without 
iſſue, his ſhare fell into the reverſion conveyed to C. Croſs re- 
mainders cannot be implied in the conſtruction of a deed. Tanner v. 
Dorvell, B. R. H. 34 Geo. 3. 5 T. R. 518. Vide ſupra, tit. Deviſe, 
N 14.)] | 

TV L in a deed to the uſe of A. for liſe, with remainder 
to the jr/t ſon of the body of A. lawfully iſſuing, and for default of ſuch 
iſue, to the ſecond, third, and other ſons of A., and of the ſeveral heirs 
male of the body and bodies of all and every ſuch fon and fons reſpectivel 

i ing, gives an eſtate in tail- male to the firſt ſon of 4. Owen v. Smyth, 
C. P. H. 36 Geo. 3. 2 H. Bl. 594] | 


(B 4.) Tail-general ; what ſhall be. 


| Tenant in tail is in two manners: in tail general, or ſpecial. Co. 
L. 19. 6. 1 | 
Tenant in tail-general is, where lands are given to a man and the 
hairs of his body, generally, without reſtriction. Lit. /. 14. 
Or, to a man, and the heirs male, or female, of his body. Co. L. 25. . 


(B 5.) Tail-ſpecial z what ſhall be. 


Tenant in tail-ſpecial is, where the gift is ſpecially reſtrained to 
ſome heirs of his body, and does not go to all the heirs of his body in 
general: as, if land be given to the huſband and wife, and the heirs of 
their two bodies, Lit. ſ. 16. | 

[So, if a ſettlement be made on 7. S. for life, remainder to his 
heirs on the body of his wife 4. to be begotten, the male to be pre- 
| ferred before the female, and the elder before the younger, this is an 
eſtate in ſpecial tail-male in J. S. 2 Bl. Rep. 695.] | | 

Or, to A. and B. (not married) and to the heirs of their two bodies, 
is a good tail, for the poſſibility of a marriage between them. Co. L. 
20. b. 25. b. | | | 8 

Or, — the huſband of A., and the wife of B., and the heirs of their 
tuo bodies. Co. L. 20. b. 1 Co. 120. Co. L. 25. 5. 

. if a gift be to A. and the heirs male of his body, it is a ſpecial tail. 
its fo 21, | 

Or, to A. and the heirs female of his body, Lit. ſ. 22. | 

Or, to huſband and wife, and the heirs male of their bodies. Lit. ſ. 25. 

To A. and his heirs upon ſuch a wife begotten. Lit. ſ. 29. R. 1 And. 
310, | 
If a gift be to huſband and wife with a limitation 1 the herrs of their 
bedies equally, both haye an cftate-tail. Co. L. 26. a. f 7% 

, 
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Or, to huſband and wife, and the _ which the huſband ſhall beget 
the of his wife. Lit. ſ. 28. ne, 17. | | 
Tit, 2 the nl of the wife by the huſband begotten. R. Tel. 
; I 131. Vide infra. | | 
Or, to the heirs of the body of the wife and of the body of the huſband. 
R. Tel. 131. Teh | 
But if 1 be to huſband and wife, and the heirs of the body of the hU. 
band ; he only has a tail, and the wife for life. Lit. /. 26, 27. 
Or, to buſband and wile, and the heirs of the body of the wife ; ſhe 
has an eſtate-tail, and the huſband for life. R. 2 Cre. 475. 
Or, to the heirs of the body of the wife by the huſband begotten. Lit. f. 28. 
Dub. Lane, 17. Vide ſupra. | | 
Or, the heirs of the body of the wife by the huſband and B. begotten, 
Yel. 131. | | 
— 8 huſband and wife for life, and afterwards to the heirs of the 
body of the wife by the huſband begotten. R. Tel. 131. Jide ſupra. 
Or, to the heirs of the body of the huſband upon the body of the wife be- 
gotten ; the huſband only has the tail. R. Hob. 84. 
So, if it be, 0 the heirs of the huſband de corpore ſua ſuper corpus of the 
wife, Hob. 84. | ; 
So, a gift to huſband and wife, and the heirs of the body of the ſur- 
vivor, gives a tail only to the ſurvivor. Co. L. 26. a. 5 
[But if the remainder be limited to the heirs of the body of the 
wife by the huſband to be begotten, the eſtate-tail veſts in the wife 
only. 2 T. R. 431.) 5 
A gift to two huſbands and their wives, and the heirs of their bodies, 
makes a joint eſtate for life with ſeveral inheritances, viz. of a moiety 
to one huſband and wife and their iſſue, the other moiety to the other 
huſband and wife and their iſſue. Co. L. 25. 6. | 
So, a gift to B. and two women, or vice verſd, makes a joint eſtate 
for life, with ſeveral inheritances to each. Co. L. 25.6. 
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{B 6.) Gift in Frank-marriage. 


A gift in frank-marriage is, when a man gives lands or tenements 
to a man with his daughter, or other of his blood, in frank-marriage. 
Lit. ſ. 17. | | 
80 if a gift be to A. habendum in liberum maritagium cum filid ſud ; 
ſo that the woman is only named after the habendum. Co, L. 21. a. 
| So, if a gift be to A. in liberum maritagium B. filie, without ſaying, 
C. cum filid, R. Ow. 26. Gods. 18. 7 5 
So, a gift to a woman with a ſon in frank-marriage is good. Co. L. 


21.6, | | 
1 a. gift aſter marriage, as well as before. Co. L. 21. 5. R. 
db. 19. | 
on a gift to a man with a widow, as well as with a virgin. Co. L. 
Al. 6. 


So, the gift ſhall be good, tho' a remainder be limited to a ſtranger 
in tail, if the reverſion be to the donor. Godb. 20. | 
Every inheritance which lies in tenure may be given in frank- 
marriage : as, lands and tenements, in reverſion, as well as in poſſeſ- 
ſion. Co. L. 21. 6. | | | 
A rent-{ervice, charge, or ſeck. Co. L. 21. . I 
4 ; | | 
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If a gift in Hand- marriage takes effect, it ſhall not be deſtroyed, | 


tho' the donor afterwards aſſigns the reverſion. Godb. 20. | 

By a gift in frank- marriage, the donees have an eſtate in ſpecial tail 
to them and the heirs of their bodies begotten, without other words. 
Lit. ſ. 17. Godb..19. ; CH Che | 

And the donees hold freely of the donor till after the fourth de- 
gree. Godb. 19. Lit. /. 19. Vide Co. L. 21. 6. | 

And therefore, if a rent be reſerved upon the gift, it does not take 
effect till the fourth degree paſt. Co. L. 21. 6. 1 Rol. 840. J. 45. 

But a gift without the word, frank-marriage, is not ſupplied by any 
words tantamount z as, it it be given in connubio ab amni ſervitio ſoluta. 
CL Mie So | 5 ' 

So, if /iberum only be omitted. Per Dy. Godb. 19. X 

So, a gift in frank-marriage is not good, if it be not with ſome of 
the blood of the donor. Co. L. 21. 6. Godb. 19. 4 

Or, if it be of a thing which lies not in tenure. Co. L. 21. 6. 

Or, if thejtenure be not of the donor; and therefore, a gift in 
frank-marriage, the reverſion to a ſtranger, paſſes only an eſtate for 
life. Co. L. 21. b. Godb. 20. 

So, if the reverſion was limited to themſelves. Co. L. 21. b. 1 Kol. 
840. J. 50. 5 | 

So, . the V. 27 H. 28. ceſtuy que uſe could not make a gift in 
frank-marriage ; becauſe the reverſion was in the feoffees. Co. L. 
21. 6. . | 

So, a gift in frank-marriage cannot be by deviſe; for there is no 
tenure created. Co. L. 21. 6. | 


(B 7.) Iſfue in Tail; how he takes. 


The iſſue in tail does not take by deſcent only; but by che A. de 
Denis as well as by deſcent, and is in per formam doni. | 


(B 8.) He takes per formam doni tho he be not heir.] 50, if land be 
given to B. and the heirs female of his body, who has a fon and a daugh- 
| 2 the daughter ſhall inherit per formam doni, tho? the ſon be heir. 

9. L. 24. b. | | | 


But, regularly, ſuch ſpecial heir ſhall not take by purchaſe, where 


he is not alſo heir general : as, if there be a leaſe for life, remainder 
to the heirs female of the body of B., who has iſſue a ſon and a daugh- 
ter, the daughter ſhall not take: for ſhe ought to be heir, as well as 
heir female, Co. L. 24. b. Hob. 31. - 

So, if a remainder be to the heirs male of the body of B. who has two 
ſons, and the eldeft has iſſue a daughter and dies; the youngeſt ſon 
cannot have the remainder. 1 Co. 95. b. 103. 

So, a deviſe in tail; remainder 10 the right heirs male of him and of 
bis name ; his brother ſhall not take, if there be a daughter who was 
heir general. R. Hob. 31. 2 Rol. 416. J. 30. | | 

Let ſometimes, where there is a particular deſcription, or deſigna- 
tion, of the perſon to whom the remainder is limited, ſuch ſpecial 
heir ſhall take, tho? there be another heir general: as, where a man 
takes notice by his will, that he has daughters, yet deviſes land to his 
heir male; the fon of his brother ſhall take. Cited 1 Vent. 381. 


So, a deviſe to his eldeſt ſon and the heirs male of his body, re- 


mainder 
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ſon who is iſſue male ſhall take, tho' there be a daughter who is heir 


| him, who can convey his deſcent wholly thro' heirs male: as, if 


g.* 


mainder 10 the heir male of the deviſor, and his heirs of his body ; a ſon of 
the deviſor by a ſecond venter ſhall take the remainder. R. Cro. 
Car. 24. 

A deviſe to the heir male of the body of his great-grandfather ; the per- 


general. Per Coꝛuper, 11 Feb. 3 Geo. in Chanc. inter Newcomen and 
Berkham. But this was in execution of a truſt. Eg. Ca. 117. (Vide 
2 Ver. 729.) E 

So, where a purchaſe is by deed : as, if B. covenants to ſtand 
ſeiſed to the uſe of his heirs male upon the body of A. his wife begotten ; - 
a ſon by A. his ſecond wife ſhall take the remainder, tho' there be an 
heir by the firſt venter. R. per Hale and Wyld, 1 Vent. 381. Pibus 
and Mitford. | 0 


(B o.) Muft convey his deſcent wholly thro males, &c.] But an 
eftate-tail to a man and the heirs male of his body ſhall deſcend to 


he has iſſue a daughter, who has iſſue a ſon ; the ſon ſhall not inhe- 
rit by force of the entail. Lit. ſ. 24. 

So, if tenant in tail to him and the heirs female of his body, has 
iſſue a ſon who has iſſue a daughter; the daughter ſhall not inherit. 
Co. L. 25. a. 2 Per. 409. | | 

So, if B. has an eſtate to him and. the heirs male of his body, re- 
mainder to him and the heirs female of his body, and he has iſſue a 
ſon, who has iſſue a daughter, who has ifſue a ſon; the ſon of the 
daughter ſhall not inherit to either entail. Co. L. 25. b. 

So, if an eſtate-tail be by deviſe ; for that does not alter the nature 
of the deſcent. Co. L. 25. a. 


10.) A Reverſion. 


(B 10.) What ſhall be.) In every gift in tail, the reverſion of the 
fee-ſimple, without ſaying more, is in the donor. Lit. /. 19, Vide 
Copyhold, (C 12.) Be 
The reverſion is the reſidue of the eſtate continuing in him, who 
made the particular eſtate. Co. L. 22. b. | 

Upon a gift in tail, by operation of the ff. V. 2. 1. de Donis, the 
poſſibility of reverter is turned to a reverlion in the donor. Co. L. 
22. &. 2 Inft. 335. 15 

So, upon a leaſe for life or years, the leſſor has the reverſion con- 
tinuing in him. Co. L. 22. 6. = 

Do, upon an extent by ſtatute-merchant, ſtaple, recognizance, or 
elegit, a reverſion is left in the conuſor, Co. L. 22, 6. Vide Statute 
Staple (C). | 

So, ſince the /. 27 H. 8. 10. if a man makes a feoffment to the 
uſe of B. for life or in tail, and afterwards to the right heirs of the 
teoffor ; the reverſion is in him; for the uſe was continuing in him, 
and the ſtatute executes the poſſeſſion, to the uſe. Co. L. 22. 6. 
Vide Diſcent (A). | 

Or, to the uſe of himſelf for life or years, and afterwards to B. for 
life, and afterwards to his right heirs; the feoffor has the reverſion 
in him. Co. L. 22. b. R. 3 Lev. 406. R. Sal. 591. 

80, if huſband and wife levy a ſine to the uſe of the huſband ſor 


life, 
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life, remainder to A. for life, remainder to the right heirs of the 
huſband ; the huſband and A. die in the life of the wife; ſhe ſhall 
have it, and not * of the huſband : for it was a reverſion, and 
not a remainder. Cont, per three J. but Ch. J. Dy. and Ch. B. acc. 
Dy. 237. 6. 

* if a man leaſes land for years, there is nat a reverſion till the 
leſſee enters, or the leſſor waives the poſſeſſion. Co. L. 46. 6. 
So, if a feoffment be to the uſe of the feoffor in tail, and afterwards 


to the feoffee and his heirs; the feoffee has not a reverſion, but a re- 


mainder. Co. L. 22. b. |; | WO 
So, if a grant be of a prebend, donative, hoſpital, &c.-no reverſion 

remains: for the prebendary, &c. has the whole eſtate, tho? upon his 

death it remains in the patron. R. Ca. Ch. 214. 


(B 11.) Of what account.) A reverſion upon an eſtate-tail is of no 
great account, for it may be docked by a common recovery. 


(B 12.) By what words it paſſes.) If a man grants the reverſion of 
bis land, that is ſufficient to paſs his reverſion. 7" 

So, if he grants he land itſelf, the reverſion paſſes: for when he 
grants the land, it cannot be intended that he would not grant his 
reverſion. R. 10 Co. 107. a. D. Vau. 83. Pl. Com. 433-6. 

By a grant of a reverſion, fealty paſſes as incident; for it cannot 


be ſevered. Co. L. 143. a. | 


So, a rent paſſes, if it be not excepted ; for it may be ſevered. Co. 
L. 143. a. Vide Rent, (C 5.) | | | 

But if A., reciting a leaſe by his father, (which is void as to him,) 
grants his reverſion of the ſame land after the end of the former leaſe 
to another for years, his grant is void; for he had not the reverſion, 
R. Fon. 355. 

805 by the grant of a reverſion, land in poſſeſſion does not paſs. R. 
10 Co. 107. 5. R. Cre. Car. 400. D. Vau. 83. a 

Nor, by the grant of a reverſion and other the premiſes ; for that can- 


not be underſtood of the ſame premiſes, of which the reverſion was 


mentioned before. R. Crs. Car. 400. | a 
Nor, by the grant of a rever/ion, habendum the land ; for the haben- 
dum does not enlarge it. Pl. Com. 150. Cro. Car. 400. 


(B 13.) A Remainder. 
(B 13.) What fhall'be a good one.) So, by a conſtruction upon the 


ft. W. 2. 1. de Donis, a remainder may be limited upon an eſtate-tail. 


Vide Copybold, (C 11.) | 
A remainder is the remnant of an eſtate in land, depending upon a 
particular eſtate, and created with it. Co. L. 49. a. 143 a. 
: 2 if a man makes a gift in tail, remainder to another in tail, or 
in fee. | | 
Or, makes a leaſe for life, or years, remainder to another for life, in 
tail, or in fee, | | | 

And ſuch remainder ſhall be good without deed ; for it paſſes by 


— 


the livery made for the particular eſtate; for the remainder and the 


particular eſtate make but one eſtate to many intents, Co, L. 143. a. 
he may give an eſtate to A, for life, remainder to B. in 3 


ang 
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and if B. dies without iſſue, to another for years, e.; this ORG for 
years ſhall be good after the death without iſſue. R. 1 Sid. 102. 

So, there may be a remainder for years after a prior term for years, 
Ray. 142. 

7 there may be a remainder of a rent created de novo. Cont. per 
Montagu, Pl. Com. 35. a. Arm. acc. Dy. 311. a. 4 Med. 280. Med. 
Ca. 112, R. 1 Sid. 285. R. Sal. 577. R. Mod. 3o. 

And it is ſufficient, that the remainder veſts during the particular 
eſtate, or e in/tante that the particular eſtate determines : as, if there 
be a leaſe for life, remainder to the right heirs of B., or the firſt ſon 
of B., &c. if B. dies or has a ſon in the life of the leſſee, the remain- 


der will be good. Pl. Com. 29. 


So, if a rent be granted to B. for the life of C., remainder to the 
right heirs of C., it ſhall be good; for it veſts eo inſtante that the eſtate 
of B. determines. Co. L. 298. a. | 

So, if an eſtate be granted to A. for life, and if ſuch a condition be 
performed, that B. ſhall have it; if the condition be performed in the 
life of A. the remainder will be good. P/. Com. 27. 29. 

So, if a remainder be limited to a perſon incapable, as a monk, &c. 
if he becomes capable before the particular eſtate determines, it is 
ſufficient. Pl. Com. 27. b. [Note, the book is cont.] 

So, if the particular eſtate be to a non compos, who makes a ſurren- 
der; for his ſurrender is void. R. Sal. 577, (Com. 45.) | 

So, it is ſufficient, if the remainder veſts during the continuance of 
the particular eſtate, tho' there be an alteration of the eſtate, if it be 
not totally merged or deſtroyed : as, if lefſee for life grants over his 
eſtate before the remainder happens; for the eſtate of the grantee 
ſupports the contingent remainder. Per Wyndh. Ray. 30. Pol. go. 

So, if leffee for life, remainder to A. for life, remainder to the firſt 
iſſue of A., remainder to B. in tail, leaſes for years to A. who joins 
with B. in a fine and feoffment ; the contingent remainder to the 
firſt iſſue ſtands good: for the eſtate of the leſſee for life ſupports it. 


2 Rol. 794. l. 5. 


So, if a particular eſtate be to two for liſe, and one joint tenant re- 
teaſes to the other. R. per three F. Dolb. cont. Ray. 413. 1 Vent. 
345. 2 Jen. 136. | | a | 

Or, to A. for hte, remainder to his firſt ſon in tail, remainder to 
- in fee; tho' the fee be executed, the remainder is not deſtroyed. 

ol. 99. 

"Ig if leſſee for life, Sc. be diſſeiſed: for a preſent right of entry 


is ſufficient to ſupport a contingent remainder. D. 1 Vent. 189. Per 


Holt, M. 9 W. 3. inter Thompſon and Leach, Salk. 577. 1 Co. 66. ö. 


135. . Semb. Hel. 98. (Com. 45.) 

So, if tenant for life, remainder to his wife for life, remainder to 
B., remainder to the eldeſt ſon of B., makes a feoffment ; the remain- 
der to the eldeſt ſon is not deſtroyed ; for by the feoffment the eſtate 
of the huſband and wife ſhall be loſt, by which B. has a preſent right 
of entry. R. 2 Rel. 796. J. 35. 794. 7 5. 797. J. 5. Semb. Pol. 376. 


381. 


And tho' the leſſee, who has a preſent right, does not enter during 
his life, yet the ſirſt feoffees may enter after his death to revive the 
contingent eſtate. R. 2 Kal. 797. 1.20. Or, rather the iſſue himſelf, 
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Otherwiſe, if the feoffees, after the contingency happened, releaſe 


their right, or by feoffment or otherwiſe bar their entry. R. 2 Rol. 


97. J. 40. Semb. cont. Pol. 383. | 
So, if there be tenant for life, remainder to his firſt ſon in tail, re- 
mainder to B. for life, remainder to his firſt ſon in tail, &c. and if B. 
ants by fine to the tenant for life, who has a ſon born, and then 
makes a feoffment; for the right of the ſon born is ſufficient. R. 
1 Vent. 189. 2 Lev. 35. 5 
So, it is ſufficient, tho? the particular eſtate be once merged or de- 
ſtroyed, if it be revived before the remainder happens: as, if leſſee 
for life, upon which a contingent remainder is limited, makes a feoff- 


ment upon condition, and enters for the condition broken, before the 


contingency happens. Per Holt, M. 9 V. 3. inter Thompſon and 
Leach. Semb. cont. per Hale, 2 Sand. 387. (Vide Salk. 577. Com. 45.) 
If leſſee for life, remainder to his wife for life, remainder to another 


upon a contingency, makes a feoffment, and dies, and his wife enters 


before the contingency happens : for this brings back the eſtate of the 
wife for life, and the contingent uſe alſo. Semb. 2 Rol. 796. J. 50. 
Ace. 2 Rel. 797. l. 15. 30. | | 

So, if the leſſee for life be attainted for treaſon, whereby his eſtate 
is veſted in the king; the firſt ſon born before or after the attainder 
ſhall have it : for the eſtate of the wife was ſufficient to ſupport the 
contingent remainder to the ſon. R. Sal. 576. 

So, if B. after a ſon born, with him in fee, conveys to A. who 
makes a feoffment, and then B. has another ſon, and the firſt ſon 
dies; the right of entry in the firſt ſon is ſufficient. R. 2 Lev. 35. 

So, it is ſufficient if the remainder veſts, tho' the particular eſtate be 


| afterwards defeated : as, if the leſſor diſſeiſes the leſſee for life, and 


afterwards makes a feoffment to the uſe of B. during the life of the 
leſſee, remainder to A., and the leſſee enters upon B., whereby his 
eſtate is defeated; yet the remainder to A. ſtands good. Co. L. 
. 5 8 5 | | 

So, if a leaſe be to an infant for life, remainder to B., and the in- 
fant at full age diſagrees; yet the remainder is good. Co. L. 298. a. 
D. 1 Sid. 360. | 

So, where a remainder is limited to a perſon certain and known, 
tho” it takes effect only upon a contingency, yet it ſtands good, tho? 
the particular eſtate be deſtroyed: as, a deviſe to an eldeſt ſon for 
life, and if he does not pay annuities, &c. to the youngeſt ſon ; if the 
eldeſt ſon makes a feoffment, and afterwards fails in payment of the 
annuities, Wc. the youngeſt ſon may enter. X. 2 Rol. 793. I. 45. 
for it is not like an uſe in remainder. Bid. | | 

A deviſe to A. for life, remainder to the eldeſt ſon of A. and the 
heirs of his body; if A. dies, his wife privement enſeint with a ſon, 


the ſon ſhall have it after his birth. R. cont. ; but the judgment was re- 


verſed in Parliament. 4 Mod. 285. 

[If A. ſeiſed of the reverſion of lands ſettled on his ſon B.'s mar- 
riage, deviſes them on failure of iſfue of B., and for want of heirs male 
of his own body, to his daughter F. and the heirs of her body; F. 
takes nothing, the deviſe being yoid in its creation, as being in too re- 
mote a contingency. Per the Judges in Parliament. Lady Langſbo- 
rough v. Fox, > 6 G. 2. C. T. T. 262.] | | | 

If lands are limited Tv A. for 99 years, if he ſo long * 

rom 
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from the death of A. or other ſooner determination of the eſtate li- 
mited to him for 99 years, to truſtces and their heirs during the life 
of A. on truſt to preſerve contingent uſes and eſtates, and after the 
end, or other ſooner determination, to the uſe of the firſt and other 
ſons of A. in tail-male, like remainder to B., to C., and the laſt re- 
mainder to D., for 99 years, if he ſo long live, remainder to truſtees 
as above, and to the firſt and other ſons of D. in tail-male ; theſe li- 
mitations to the firſt and other ſons of D. are good remainders. 
Smith v. Packhurfl. Opinion of the twelve Fudges in the Houſe of Lords, 
1742, 3 Atkyns, 134-] © | 

[If the wife's eſtate be ſettled on herſelf for life, remainder to the 
huſband for life, if any iſſue of the marriage ſo long live, remainder 
if the wife die without iſſue, of one moiety to him in fee, and of the 
other to her relations. His remainder in fee does not ariſe, unleſs he 
ſurvives his wiſe. 1 Bl. Rep. 638. ] 

[If a man deviſes lands to B. and his heirs, to the uſe of B. and hjs 
| heirs, in truſt to pay debts, then in truſt for his grand-daughter C. 
and the heirs of her body, remainder to B. in fee, on condition that 
he marry C.; this remainder is a legal and not a truſt eſtate in B. 
. Robinſon v. Comyns, H. 9 G. 2. C. T. T. 64.) 

If a man deviſes his real eſtate to truſtees, and their heirs, to the 
uſe of them and their heirs, por ſeveral truſts hereinafter mentioned; 
theſe words are declaratory of his intention, and the legal eſtate in 
the truſtees ſhall ſupport the limitations as contingent remainders. 
Hopkins v. Hopkins, H. 1738, 1 Atkyns.] 

If the truſts are, in truſt for A. only ſon of B. (teſtator's heir-at- 
law) for life, then to the firſt and other ſons of A. and the heirs male 
of their body, and for want of ſuch iſſue, then if B. have any other 
ſon, for them in like manner, and for default then for the firſt and 
other ſons of S. eldeſt daughter of B., and ſo of his other daughters; 
and for default, then for the firſt and other ſons of H. in like manner, 
and other remainders, and remainder to teſtator's right heirs, with a 
proviſo that none of the perſons ſhall be in actual poſſeſſion till 21, 
the truſtees in the mean time to allow maintenance, and the ſurplus 
to go to thoſe entitled thereto ; A. dies before the teſtator, B. has an- 
other ſon V. born after teſtator's death, who alſo dies. The eldeſt 
ſon of H. of full age ſhall not have a ſettlement made on him in poſ- 
ſeſſion by the truſtees, nor the ſurplus profits which accrued during 
W.'s life, nor ſhall any conveyance be made of the eſtate, but it 
ſhall remain in the truſtees' hands, to ſee whether B. or any of 
his daughters will have a ſon of 21; for ſo long there are truſts 
to be preſerved, and no ce/{us que truſt till then is to come into poſ- 
| ſeſſion. Did.] | 


(B 14.) What net, if it be not ſupported by a particular eflate.] But a 
remainder cannot be created without a particular eſtate : as, if an 
heir endows his mother, remainder to A. in fee. Pl. Com. 25, b. 

Tho' it be by way of an uſe: as, if huſband and wife, ſeiſed in 
right of the wife, levy a fine, and declare the uſes to the heirs of the 
body of the huſband upon his wife to be begotten, R. 4 Med. 155. 
Ca. Parl. 105. Shin. 35 1. Vide Uſes, (B 2.—K J.) 

So, if a particular eſtate is void in its creation, the remainder li- 
mited upon it is alſo void: as, if a lord grants his ſeigniory to the 

| | terre · 
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terre-tenant for life, remainder over; the remainder is void: for the 
ſeigniory granted to the terre-tenant was extin&t.. Dy. 140. 5. 

So, if. a rent-charge be granted to a terre-tenant for years, re- 
mainder over; the remainder is void: for, by the grant to the terre- 
tenant, the rent is ſuſpended at the commencement. 2 Noel. 415. J. 20. 

If a leſſor confirms the eſtate of the leſſee for life, remainder in fee. 
Pl. Com. 25. b. | | 

Or, diſſeiſes him, and afterwards makes a new leaſe to him for life, 
remainder in fee: for the leſſee is remitted. Pl. Com. 25.6. 

So, a grant to a perſon incapable, as to a monk, &c. remainder 
over, is void. 2 Rol. 415. I. 25. Pl. Com. 35. a. ̃ 

Or, to a perſon not in rerum naturd, for lite. 2 Rol. 415. J. 27. 

Otherwiſe, if a deviſe be to a monk, a perſon not in rerum naturd, 
& c. for life, for the remainder over ſhall be good. 2 Rel. 415. l. 30. 
Vide Deviſe, (N 19.) | | 

So, if the particular eſtate be only for years, remainder to the right 
heirs of B., it is void: for a freehold cannot be in abeyance. K. 1 Co. 
130. 4. 134. b. 135. 42. Mo. 720. 3 Co. 20. Ray. 83. Poph. 4. 

So, a deviſe to A. for 50 years, remainder to the heirs males of the 
body of A., will be a void remainder. R. 4 Mod. 259. 1 Sal. 226. 
Skin. 408. | | 

Or, to A. for 50 years if he ſo long live, remainder to his firſt and 
other ſons, remainder to B. R. Mo. 488. R. Sal. 229. Semb. 
2 Ver. 131. 372. E | | 

Or, to B. for years, remainder to the right heirs of B. Per tuo J. 
4 Leo. 21. 

Yet, a remainder for years, after a term for years, will be good; 


for it may be in abeyance. Ray. 142. 


So, a deviſe for 15 years, remainder to the firſt ſon of B., ſhall be good: 
ſor the law aids him gui eff inops conſilii. Ray. 83. Vide Devuiſe, (N 16.) 


(B 15.) Or, the particular eſtate be deſtroged before the remainder be 
veſted.) So, if the particular eſtate be merged or deſtroyed before 
the remainder veſts, it never can veſt: as, if tenant for life, remain- 
der to the right heirs of B., or upon other contingency, remainder to 
D. in fee; if D. dies, and his eſtate deſcends to the tenant for life, 
whereby his eſtate is merged before the contingency happens; the re- 
mainder never veſts. 1 Co. 135. be | 

So, in any caſc, where the reverſion deſcends upon the particular 


_ eſtate, and drowns it before the contingency happens. R. by all the 


Judges except Flemyng. 2 Cro. 260. 1 Bul. 61. Per Holt, 2 Sand. 386. 


Argo. | 
So, tho' the reverſion deſcends upon a particular eſtate, with a 


| contingent remainder, created by deviſe; except when it may take 


effect as an executory deviſe. R. 2 Cro. 260. R. 2 Lev. 202. 


So, if the particular-eſtate be merged in the reverſion by the ſur- 


render of the tenant. 
Or, determined by the death of the tenant. R. 1 Sal. 238. 
Or, by the death of tenant in tail without iſſue. 2 Les. 70. 
Tho' the eſtate was created by deviſe. R. 2 Leo. 70. Mo. 371. 
So, if the particular eſtate be deſtroyed before the contingency 
happens, by the act or wrong of the tenant: as, if tenant for life, re- 
mainder to his right heir in tail, remainder in fee to tenant for life, 
Vol. IV. C makes 
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makes a feoffment, or levies a fine, whereby his eſtate for life is gone 
R. 1 Ca. 66. ö. R. Cro. El. 630. 1 Co. 135. b. R. Mo. 545. 

So, if tenant for life be attainted for treaſon, or felony. R. Mo. 
815. Semb. Sal. 5 76. | 

So, if there be tenant for life, remainder upon a contingency, re- 
mainder in tail, and tenant for life joins with the remainder-man in 
tail in a fine; tho? each paſſes only that which he lawfully may, the 
remainder is loſt. Per Hale, 2 Sand. 386. | f 

So, if tenant in tail, remainder to the right heirs of B., makes a 
feoffment in the life of B., the remainder never can veſt. -1 Co. 135. b. 

So, tho' the act which deſtroys the particular eſtate be voidable ; 
as, if a feme-covert be tenant for life, and the reverſion is granted 
to her and her huſband ; tho' ſhe may afterwards waive it, the con- 
tingent remainder depending thereon is gone. R. 2 Sand. 387. 
2 Lev. 39. 1 | 

So, it tenant for life be non compos, and makes a ſurrender to him 
in reverſion; if his ſurrender is not void, but only voidable. R. M. 
9 V. 3. inter Thompſon and Leach, Sal. 576. (Com. 46.) 

So, if an eſtate be to huſband and wife for life, remainder to the heirs 
of the ſurvivor, and the huſband alone makes a feoffment, and dies; 
the remainder is gone, tho' the wife might avoid the feoffment es in- 


fant that the contingency happens. R. Cro. Car. 102. Vide 2 Rol. 


796. J. 45. But Felt ſaid that it was a nice caſe, M. 9 V. 3. 
inter T homſon and Leach. (Com. 46.) | . 

So, if tenant for life makes a feoffment upon condition. Per Holt, 
M. 9 V. 3. (Com. 46.) | 

Tho' the condition be broken before the contingent remainder hap- 
pens: for a bare title of entry is not, tho' a preſent right of entry is 
ſufficient to ſupport a contingent remainder. Per Holt, M. 9 V. 3. 
(Com. 46.) x | 

Tho' the particular eſtate be revived after the remainder firſt at- 
tached; as, by entry for a condition broken, c. Per Hale, 2 Sand. 
387. Per Holt, MH. 9 W. 3. Sal. 577. (Com. 46.) | 

[Where a tenant for lite levies a fine, tho” it is no bar to thoſe. 
in remainder; yet it ſeems that a remainder-man muſt make an actual 
entry, tefore he can maintain an ejectment; and where an entry is 
neceſſary, the demiſe muſt be laid after it. Doe v. Hicks, B. R. M. 
38 Geo. 3. 7 T. K. 433. | 

[Neither can he maintain an action for the meſne profits before 
ſuch entry. Compere v. Hicks, B. R. T. 38 Geo. 3. 7 T. R. 727-] 

Vide Claim, (B 3.) | 

Sd, if a remainder to a perſon in eſe be contingent, becauſe it com- 
mences after a contingent fee to another not in e/+ ; if by fine, Cc. 
the particular eſtate be deſtroyed before the other comes in gſe, the 
remainder in eſſe cannot take effect. R. 1 Sal. 224. | 

So, a future right of entry is not ſufficient to ſupport a contingent 
remainder. Dub. 1 Vent. 189. Per Holt acc. M. 9 V. 3. inter 
T hompſon and Leach. (Com. 46. Sal. 5717.) 

As, if an eſtate be limited to A. for life, and afterwards to his wife 
for life, remainder to the firſt fon of B., &c. If A. makes a feoff- 
ment before B. has iſſue, the contingent remainder is deſtroyed : for 
the feoffment by A. paſſes his eſtate and the remainder to the wife 
during the coverture ; and fo no right of entry was in him during the 
coverture. Semb. 4 Rel. 796. J. 45. In 
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II A. be diſſeiſed, and a deſcent caſt, and five years paſſed, by which 
the my is tolled. Sal. 577. | | | 

So, if the freehold be gone, or defeated beſore the remainder upon 
it veſts, tho' a particular eſtate for years remains: as, if a feoffment 
be to the uſe of 4. for years, remainder to B. in tail, remainder to 
the right heirs of A. If B. dies without ifſue in the life of A., the 
remainder to his right heirs is void. R. 2 Rol. 791. J. 50. | 

So, if a particular eſtate by deviſe, c. be deſtroyed by the wrong- 
ful act of the tenant before any remainder veſts, the wrongful eſtate 
never can be made void but by the right heirs of the deviſor: 1 Sal. 

224, & | | 
[By fot. 10 E11 VV. 3. c. 16. a poſthumous child, born after 
the next rent day after the father's death, is entitled to the intermedi- 
ate profits of lands ſettled, as well as to the lands themſelves: Baſſet 


v. Baſſet, M. 1744, 3 Atkyns, 20g. ] 


(B 16.) What remainder fall be contingent.) If a remainder be li- 
mited to commence upon a contingency, which perhaps will not be 
before the particular eſtate determines, the remainder will be contin- 
gent, and does not veſt immediately: as, if a leaſe be to A. for life, re- 
mainder to the right heirs of B.; for perhaps A. may die before B., 
and then the remainder will never take effect. 3 Co. 20. a. Pol. 56. 
Jide Deviſe, (N 16, 17.) | 

[Where a teſtator uſes the words, © in caſe,” the court muſt hold 
that he had ſome contingency in contemplation. Hodges v. Middleton, 
B. R. T. 20 Geo. 3. Dougl. 433.1 

[A remainder is not conſtrued to be contingent, where it can be 
taken for veſted ; becauſe the latter tends to ſupport the eſtate, the 
former to deſtroy it, by putting it in the power of the particular 
tenant to defeat the remainder by a fine or feoffment. [ves v. Legge, 
3 T. R. 489. in notis.}J 

[All contingent remainders may be reduced to two heads; 1ſt, 
Where a remainder is limited to a perſon not in being, who may poſ- 
ſibly never exiſt ; as, if an eſtate is limited to A. for life, remainder 
to his firſt ſon, when he has no child; and 2dly, Where a remainder 
depends on a contingency collateral to the continuance of the particu- 
lar eſtate; as, if an eſtate is limited to A. for life; and after the death 
of J. S., or after J. S. ſhall come from Rome, to B. in fee. Smith v. 
Packburſt. Opinion of the twelve Fudges in the Houſe of Lords, 1742, 
3 Atkyns, 134. 

(i. * to his wife for life, then to ſuch child as ſne is with 
child of, this is a contingent remainder, tho' the wife is not with 
child. Gulliver v. Wicket, M. 19 G. 2. Wilſon, 105. J - 

[So, an eſtate made by A. to B., whom he intends to marry, and 
to the heirs of their two bodies begotten, is an eſtate for life to B., 
with a contingent remainder to the iſſue ; and therefore if the father 
ſurvive his wife, he may bar the remainder to the iſſue. 2 Bl. Rep. 728.] 
A leaſe to A. till his full age, remainder to B. It will be a con- 
tingent remainder. R. 3 Co. 20. a. 

A leaſe to A. for life, remainder to B. for life, and if B. dies before 

-» remainder to C. 3 Co. 20. a. | 

A feoffment to A., to the uſe of B., for the life of C., and if B. and 
C. die, remainder to D. The remainder is contingent. Lane, 22. 

| | C 2 A de- 


A deviſe to 4. for life, and if he ſhall have jiſſue male, to ſuch 
iſſue ; if he ſhall not have them, to B. Semb. 3 Lev. 434. R. 1 Sid, 
47. Ray. 28. | 

A leaſe to A. for life, and if B. pays ſo much, remainder to the 
right heirs of B. for perhaps B. will not pay during the life of 4. 

Pol. 5 7. | | 

Or, after the death of A. and C., to B.: for perhaps A. may die 
before C.; and the remainder cannot commence till the death of both. 
„ | 

A leale for 40 years if A. ſo long lives, remainder, after the death 
of A., to another, is contingent. Ray 144. Pol. 67. 2 Ver. 131. 

To huſband and wife for life, and afterwards to the heirs of the 
' ſurvivor. Co. L. 26. a. | 

. - So, if a remainder commences upon an act, which determines the 
particular eſtate: as, if a leaſe be to A. till his return from Rome, 
and after his return to B.; the remainder to B. is contingent. R. 
3 Co. 20. a. | 

So, if a remainder commences after a contingent fee, it cannot be 
veſted, but cortingent : as, a deviſe to A. ſor liſe, and if he has iſſue 
male, to him in fee; if he has not, to B. in fee: the remainder to B. 


is contingent. R. 1 Sal. 224. | 


[If a man deviſes lands to his daughter for life, then to her firſt 
and other ſons in tail, then provides portions for younger children, 
then deviſes to truſtees, then gives them power to receive the rents 
till ſhe is 21, and lay them out in purchaſes to the ſame uſes ; and 
then ſays: “ In caſe my daughter departs this life without iſſue of her 
c bedy living at her death,” he gives his lands to truſtees till I. attains 
21, then a continuation of the power to receive and lay out rents, 


then „ give my lands to the ſaid A. after he ſhall attain 21, for 


4c life, limitation to ſons, limitation to daughters; and in default, or 
 & if A. dies before 21, and without iſſue, then to B. for life, with- 
© out impeachment, remainder to firſt and other ſons, remainder to 
& C. for life without impeachment, remainder to firſt and other ſons; 
& and for default, then, Sc.: all the limitations are limitations to 
the truſtee, in caſe A. ſhould die before 21, and contingent only 
during his minority; and after he attains 21, his remainder and all 
the ſubſequent limitations, are veſted remainders. Lethieullier v. 


Tracy, M. 1753, 3 Athyns, 774-] : 
[A. deviſes lands to his ſon for life, then to the heirs male or fe- 


male lawfully begotten of the ſons body for ever, they paying out of 
the ſame, Sc.; if not paid, then to B. till paid, and then to return to 


the ſole uſe of the heir male or female begotten by the ſon, and to 
his or her heirs for ever; if ſon dies without iſſue, then to B. This 
remainder to B. is a contingent, not veſted, remainder, the remainder 
to the heirs of the body of the ſon being a good contingent remainder. 
Doe v. Holmes, T. 11G. 3. 3 Will. 237. M. 12 G. 3. 3 Will: 241. 
2 Bl. 777. See alſo, 1 Ld. Raym. 203. 1 Salk. 224. 3 Lev. 431. 
Dougl. 264.] | 

But there cannot be a remainder for years in contingency : for 
every leaſe for years enures by way of contract. Kay. 151. 

[If a man deviſes all his eſtates to truſtees, their heirs, c. to pay 
his ſon B. an annuity, and if he has any children, the reſidue of the 
rents during B.'s lite for their education, and after B.'s death a 
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moiety of truſt eſtate to ſuch children as he ſhall leave, their heirs, 
tec. the other moiety to the children of C., and every other child of 
his daughter S., their heirs, &c. and if B. dies without iſſue, the firlt 
moiety to C. and other children of S., their heirs, c. and direQs 
annual payment to ſuch wife as B. ſhall marry ; teſtator dies, B. mar- 


ries, has iſſue a ſon and daughter, and dies; C. marnes, has iſſue a 


daughter, and dies; the limitation is well ſupported by the eſtate 
in the truſtees; and if it was not, it would be good as an executory 
deviſe. The profits between the teſtator's death and the birth of B.'s 
firſt child go to his children. Chapman v. Blifet, M. 9 G. 2. C. T. T. 
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(B 17.) What ſhall be veſted.) But if a remainder be to commence 
upon a thing caſual, but certain in the event, tho? it be expreſſed that 
it ſhall not commence till the caſualty happens, the remainder ſhall 
be veſted, and is not contingent : as, if a leaſe be for years if B. ſo 
long lives, remainder, when B. dies, to D. for it is certain that B. 


muſt die, and the words, when B. dies, denote the tive when the remain- 


der ſhall take effect in poſſeſſion. Pl. Com. 33. a. Vide Deviſe, (N 18.) 

So, a leaſe for life or years, remainder after the death of the leſſee, 
or end of the term, to B. 3 Co. 21. a. Cro. El. 450, 585. 

A gift to A. and the heirs of his body, and if it happens that he 
dies without iſſue, remainder to B.; the remainder veſts immediately. 
Hob. 3o, 31. | 

A devite to A. in tail, and after his death, without iſſue, to B., and 


if B. dies without iſſue, 4. not being alive, to C. in fee; the remain- 


der to C. is veſted; for the words, A. not being alive, import nothing 
but what was implied. X. 1 Sal. 233. | 

So, if a fine or feolfment be to A., till he comes back to England, 
and attains his full age, or dies, and after his return and full age, or 
death, remainder to B.; the remainder veſts immediately: for it is of 
neceſſity that he will do the one thing or the other : for he will come 


back or die. Semb. 1 Leo. 244. Cro. El. 269. 


So, if a leaſe be for 99 years, if A. lives ſo long, and after the 


not be intended that A. may ſurvive the term. K. Pl. 67. 

90, if a remainder commences uponea contingency, which does 
not denote a condition precedent, but the time of the commencement 
of the eſtate : as, a deviſe to A., and afterwards to his 1ſt, 2d, 3d, 
and 4th ſons in tail, and if the fourth ſon dies without iſſue, to B.; he 


ſhall take tho' A. has no ſon. R. Mo. 487. 8 8 


90, a deviſe to A. for life, if ſhe does not marry; and if ſhe marri 
to B. in tail, Oc. the remainder to B. is veſted, and not contingent : 
for the deviſe to A. was during her widowhood, and the limitation to 
B. if ſhe marries, was tantamount as hen determination of her eſtate, 
R. Ray. 428. | 


So, a deviſe to A. for life till he aliens, and then to B., &c. R. | 


415. 487. | | 

Or, till he diſcontinues, c. R. 2 Cro. 697. Jon. 57, 

So, if a remainder be limited to a perſon in , after a contingent 
eſtate for life, or in tail, it ſhall be veſted. 1 Sal. 224. 


death of A., to B. in fee; the remainder will be veſted : for it ſhall. 


[Deviſe to the teſtator's ſeven ſiſters, ſhare and ſhare alike; on 


the death of any cf them, her ſhare to go to her faril and other ſons 


C3 in 
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in tail male; and for default of ſuch ſont, to her daughters as tenants 
in common. In caſe of any of the ſeven ſiſters dying without iſſue, 
or ſuch iſſue dying under twenty-one, the ſurviving filters to take her 
ſhare ; and if all the ſiſters ſhould die without iſſue, or ſuch iſſue die 
under twenty-one, then over. It was holden that the words, “ for 
& default of ſuch ſons,” did not make the remainder to the daughters 
contingent, which took effect notwithſtanding the birth of a ſon, who 
died without iſſue, Dacre v. Dacre, C. P. E. 38 Geo. 3. 1 B. & 
Pull. Rep. 250. B. R. H. 39 Geo. 3. 8 T. R. 112. S. C.] 5 
lf there is a remainder to children by ſettlement or will, it is not 
material whether they are then alive or not; for it veſts in different 
parts and proportions, as they come in e Goodwyn v. Goodioyn, 
H. 1748, 1 Veſey, 226. | 
[By a marriage ſettlement lands were limited to A. for life, re- 
mainder to B. for life, with intermediate remainders, remainder to 
the heirs of the body of B. A. becomes a bankrupt; and by an act of 
parliament paſſed to veſt his eſtate in truſtees for the payment of his 
debts, &c., the lands in queſtion were given after payment, Cc. to 
B. for life, with ſuch remainders over, (in general terms of reference, ) 
as were limited by the ſettlement : under theſe circumſtances B. had a 
veſted eſtate-tail, of which ſhe might ſuffer a recovery. Goodright v. 
Rigby, C. P. Trin. 32 Geo. 3. 2 H. Bl. 46. B. R. Zaſt. 33 Geo. 3. 
F. K. 177-] | 
a [If an = be deviſed to B., the wife of A., for life, remainder to 
truſtees to preſerve, &c. remainder to the children of H. and B., and 
their heirs = ever, to be divided among them equally ; and if but one 
child, to ſuch only child, and his or her heirs for ever; and for er. 
7 ſuch ie, remainder over: and at the death of the deviſor, A. and 

. have no child, the eſtate limited to their children is a contingent 
remainder in fee, which on the birth of a child will veſt in that child, 
ſubjeCt to open and let in thoſe who may be born afterwards, and the 
remainders over will be defeated by that eſtate becoming veſted. Doe 
v. Perryn, B. R. AM. 30 Geo. 3. 3 T. R. 484.] | 

[In ſuch a caſe the words * for default of /uch iſue, mean © for 
& default of ſuch children.” id.] 

[ 4. deviſed to his ſon B. for life, remainder to truſtees during B.'s 
life to preſerve, &c. nevertheleſs to permit B. to receive the rents and 
profits, remainder to the firſt and other ſons of B. in tail male, re- 
mainder in C. with a proviſo, that if B. ſhould ſucceed to the eſtate 
of D., the limitation of A.'s eſtate to B. ſhould ceaſe, and the next 
in remainder ſhould take, as if B. were dead; B. ſucceeded to D.'s 

ate before he had a ſon : held that the limitation to the truſtees con- 
tinued during the whole of B.'s life, ſo as to ſupport the contingent 
remainders. Dee v. Heneage, B. R. M. 31 Geo. 3. 4 T. R. 13.] 

[By a marriage ſettlement lands were conveyed to truſtees to 
the uſe of the wife for life, remainder to the uſe of the huſ- 
band for life, remainder to the uſe of all and every the chil- 
dren of the marriage, or ſuch of them, and ſor ſuch eſtates, Sc. 
as the huſband and wife ſhould appoint ; and for want of ſuch appoint- 
ment, to the uſe of all and every the child or children, equally, if more 
than one, as tenants in common, and if but one, then to ſuch only child, bi 
or her heirs or aſſigns fer ever ; remainder over. In the deed was containe 
a power enabling the ſettlors to revoke the uſes of the ſettlement, 2 
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che truſtees to ſell the eſtate, and convey it to a purchaſer, ſo as the pur- 


chaſe-money ſhould be paid to the truſtees, (and not the ſettlors,) and in- 
veſted in the purchaſe of other lands to the ſame uſes: it was held 
that the remainder to the children was a vefled remainder in fee to each 
child when born, liable, however, to be deveſted by an appointment 
by the parents; and conſequently, (no appointment having been 


made, ) that the remainder to the children could not be defeated by 


a deed of revocation by the parents; and a conveyance by them and the 
truſtees to a purchaſer, who paid the conſideration- money to the 
ſettlors, (not to the truſtees,) which was never laid out in the pur- 


chaſe of any other land. Dee v. Martin, B. R. M. 31 Geo. 3. 4 T. R. 
390 = | 
[That power of revocation was conditional; and, as the conditions, 
namely, the payment of the money to the truſtees, and the ſettling of 
other eſtates to the ſame uſes, were not performed, the deed of re- 
vocation was a nullity. Jbid.} | 


(B 18.) When an eflate ſhall be executed, and not remain.) If an 


eſtate be granted to huſband and wife for their joint lives, remain» 
der to the heirs of the body of the wife by the huſband begotten ; it 


ſhall be an eſtate-tail executed in the wife, tho' the jointure is not | 


ſevered. R. Ray. 126. | | 

So, if there be a contingent me/ne remainder between an eſtate for 
life, or years, and the limitation of the inheritance, it ſhall be ex- 
ecuted till the contingency happens; as, if a feoffment be to the uſe of 
B. for life, remainder to the firſt ſon which B. ſhall have, in tail, re- 
mainder to B. and his heirs z the eſtate is executed in B. till the ſon 
be born. Vide 2 Sand. 383, | 

So, to B. for life, remainder to the firſt ſon which B. ſhall have, 
in tail, remainder to the heirs of the body of B. begotten, &c. ; an 
eſtate- tail is executed in B. Cont. per two F. Cro. El. 316. But acc. 
clearly, 2 Sand. 383. 386. | 

So, if it be to B. for life, remainder to his firſt ſon who ſhall have 
iſſue male, and his heirs for ever, and for want of ſuch iſſue re- 
mainder to B. and his heirs. R. Cre. Car. 364. : 
- Yo, a deviſe to A. for life, and after his death to the heirs of hig 
body, is an eltate-tail executed. R. Cart. 171. Vide Oeviſe, (N 5.) 

So, a Covenant to ſtand ſeiſed to himſelf for liſe, remainder to A. for 
life, remainder to the 1ſt, 2d, 3d, and every other ſon of his body, 
and the heirs male of the bodies of ſuch 1ſt, 2d, and other ſon iſſuing 


ſeverally and ſucceſſively; provided that if A. dies without iſſue male, 


the covenantor ſhall ſtand ſeiſed to the intent to raiſe 100 J. for a 
daughter, ſhall be an eſtate-tail executed in 4. R. 2 Jon. 114. 

So, a feoffment to the uſe of huſband and wife for life, remainder 
to their firſt ſon in tail, remainder to the huſband and wife and the 
heirg of their bodies, is an eſtate- tail executed in them. Co. L. 28. 4. 
R. 11 Co. 80. | | 

But if an eſtate be to A, for life, remainder to the next heir male 
of A. and the heirs male of his body; it is not an eſtate- tail executed 
in A., becauſe the remainder is to his next heir male in the ſingular 
number, with words of limitation to his heirs. X. 1 Co. 66. 5. 
Archer. 3 | . 

Or, to A. for life, remainder ſeniori puers of his body, in tail. R. 
Mo. 104. C 4 —— 3 
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Tho! the remainder to the next heir be upon a contingency, and i in 
abeyance. Semb. Pol. 83, &c. 

So, if there be a me/ne remainder in eſſe the eſtate ſhall not be ex- 
ecuted: as, if it be to A. for years, remainder to B. for life, remain- 
der to the right heirs of A., it ſnall not be an eſtate executed in 4. 
R. 3 Lev. 407. 

Gr, to A. for life, remainder to his wife, remainder to the right 
heirs which A. ſhall beget upon the body of his wife; it is not ex- 
ecuted in A., becauſe of the remainder to the wife. R. Ray. 36. 
1 Sid. 83. R. 2 Lew, 407. 

Or, to A. for life, and afterwards to the wife for life, remainder to 
the heirs of both their bodies. Ray. 36. R. 1 Lev. 37. 

So, a poſhbility may prevent the execution of -an eſtate : as, if a 
deviſe be to A. his ſon and heir, and if he dies without iſſue, living 
B., to B. and his heirs; if he has iſſue living at his death, to the iſſue 


and his heirs ; this meſue poſſibility prevents the merger of the eſtate 


for life in A. by the deſcent of the fee. 3 Lev. 407. 

So, if an eſtate comes by ſeveral conveyances, it ſhall not be ex- 
ecuted ; as, if by indenture an eſtate is ſettled to A. for life, and af- 
terwards by deviſe it is given to the iſſues of the body of A. Per 
Holt, Skin. 5 59. 


B 19.) A remainder ; by what words created.) If any words are 


uſed by which an eſtate is raiſed depending upon a particular eſtate, 


it is ſufficient : as, if a man makes a leaſe to A. for life, and that after 
the death of A. the lands redibunt to B. and C. and their heirs; it will 
be a good remainder to them. Pl. Com. 29. a. 

If a leaſe be to A. for life, remainder to W., and if W. dies, living 
A., that then it ſhall remain to B.; it will be a good remainder to 
B.: for it does not import that B. ſhall have it in the life of A. if V. 
dies, but that he ſhall have it in remainder, as W. had it. Pl. Com. 
29. b. 

if 9 be to A. for life, and if he has iſſue male, to his iſſue 
male and his heirs; a remainder veſts in the firſt ſon, for the iſſue 
male ſhall be taken as a ſingle perſon. R. 1 Sal. 224. 


(B 20.) When it ſpall take effekt.] If a demiſe be to A. for 10 


years, and of other land to B. for 20 years, remainder, after the deter- 
mination of thoſe ſeveral leaſes, to C. when the 10 years expire; the 
remainder begins in the land demiſed to A., for it ſhall be conſtrued 
diſtributively. R. 5 Co. 7. 

So, a deviſe of land to A. for life, of a houſe to his wiſc for a year 
aſter his death, and that after a year and the death of . all his lands 
and tenements ſhall go to B.; he ſhall have the houſe at the end of 
the year, tho' A. be then living. R. 1 Lev. 212. 


If a limitation be to the uſe of A. for life, and of other land to the 


* uſe of B. for life, and after the death of A. and B. that the whole 
ſhall go to D.; he ſhall have, after the death of each, the land 
limited to him. R. Pol. 65. 67. 

"If a deviſe be to his two ſons and the heirs of their bodies, and 
that his executor ſhall have it till his ſons attain their ſeveral ages of 
21 years; if the eldeſt attains 21 years, he ſhall have his part, tho 
they are joint-tenants. R. 2 Cro. 259. 5 

ut 


If 


a 
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But where there are croſs- remainders, or by expreſs words he in 
remainder ſhall not take part till he takes the whole, there the re- 
mainder ſhall not take effect by parcels: as, if a deviſe be to A. and 
B. and their heirs, equally to be divided, and if they die without iſſue, I 
give all the lands to D.; if A. dies without ifſue, a moiety does not go 
to D.: for the intent is expreſſed, that he ſhall take the whole only 
when both are dead without iſſue. R. Ray. 452. Pol. 425. 434. 
Vide Deviſe, (N 14, 15.) | 


(B 21.) A Gift in Tail, with a Fee expectant. 


If a feoffment be to the uſe of 4. and a woman whom he intends to 
marry, and their heirs, habendum to them and the heirs of their bodies, 
they have an eſtate-tail, with a fee expectant. R. 2 Rel. 19. 23. 
Cont. 8 Co. 1 5 4. b. Co. L. 21. a. Vide Fait, (E 9.) 

Or, if a feoffment be to J. and the heirs of his body, habenium to 
him and his heirs. Co. L. 21. a. | | 


(B 22.) Alienation by Tenant in Tail, 
--(B 22.) What does not bar the i ue.] By the ft. V. 2. 1. de Danis, 


it was enacted, quod non habeant illi quibus tenementum fuit fic datum, 
(viz, the tenant in tail,) poigſtatem alienandi, &c. | | | 

And therefore, by common law fince this ſtatute, tenant in tail 
could not by fine, feoffment, grant, releaſe, or confirmation, &c. bar 
the eſtate-tail, 2 Inſt. 335. | | 

Nor, tenant in tail by deſcent, tho' the ſtatute ſays, ili quibus teng- 
mentum fuit datum. 2 Iuſt. 336. TY 

So, he cannot charge the eſtate-tail. 1 Rol. 841. J. 52. 

So, if he accepts a fine ſur conuſance de droit come ceo, &c. from an- 
other; that does not change his eſtate. R. 1 Vent. 257. | 

So, a fine by him, without proclamations, does not bar the entail, 
tho' it makes a diſcontinuance. Semb. Fon. 254. Vide Fine, (G 1.) 


(B 23.) What ſhall be void.) If tenant in tail makes a grant of a 
thing not in e, as of a rent de novo out of land, the grant after his 

death is void as to the iſſue. Co. L. 327. b. 3 Co. 85.b. Pl, Com. 
21% 3 -Lev. 168. 5 
So, if he grants the next avoidance. R. 1 Rol. 853. J. 5. 1 Bul. 
32. 35. | Es 

075 be bound in a ſtatute-ſtaple, c. PI. Com. 437. a. | 

So, if tenant in tail in remainder after an eſtate for life, grants his 
eſtate to another, it determines by his death. : 

So, if tenant in tail makes a leaſe to commence after his death by 
expreſs words, it will be void. 1 Sid. 261. | | 


(B 24.) What only voidable.] But if tenant in tail makes a diſcod- 
tinuance by feoffment, Cc. this is only voidable by action of the 
iſſue or him in remainder or reverſion. Co. L. 327. b. 3 Co. $5. b. 

So, if by bargain and ſale, covenant to ſtand ſeifed, leaſe and re- 
leaſe, Cc. he conveys to a ſtranger, a baſe fee paſſes, which is not 
avoided till entry of the iſſue. Vide poſt. (B 33.) oh 

So, if tenant in tail makes a leaſe rendring rent, not warranted by 
the /. 32 H. 8. it is only voidable. g 
: od 0? 
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Tho? the leaſe be to commence at a future day, and he dies before 
the commencement. 1 Rel. 842. J. 50. 843. J. 15. R. Pl. Com. 437. 
Or, without rendring rent. R. 1 Sid. 261. | 

So, if tenant in tail grants an-advowſon, common, tithes, rent in 
ee, or other thing which lies in grant to another in fee ; the ifſue in 
tail may make the grant void, or only voidable, at his election: ſor 
he may by entry or claim make it void, or avoid it by formedon. Co. 
L. 327. ö. K. 3 Co. 84, 5. 

So, if tenant in tail grants a reverſion or remainder. 3 Co. 85. a. 
86. a. 

Tho' the grant was by fine before the /. 32 H. 8. R. 2 And. 110. 
So, if tenant in tail makes a feoffment, tho' he cannot retain the 
eſtate or profits, yet the right to the entail remains in him, which 
may be barred by fine or recovery, or, if it be not barred or forfeited, 
fhall deſcend to his iſſue. R. Hob. 336. h | 


(B 25.) What bars the iſſue. A fine with proclamations.] So, by 
the . 4 H. 7. 24. a fine in C. B. of lands, tenements, and heredita- 
ments, after engroſſing ſhall be proclaimed the ſame term and three 
following terms at four ſeveral days in every term: and being ſo pro- 
claimed, ſhall be a final bar, and conclude all privies and ſtrangers, 
except, &c. Vide 1 Leo. 75. Vide poſt. (B 31.) | 

And by the f. 32 H. 8. 36. fines with proclamations by perſons 
of full age of lands, &c. before ſuch fine levied entailed to the perſon 
levying the ſame, or any of his anceſtors, in poſſeſſion, reverſion, re- 
mainder, or uſe, ſhall be a ſuſſicient bar and diſcharge for ever againſt 
them, or any of their heirs claiming only by ſuch entail, Wc. 

And therefore, if tenant in tail levies a fine of lands to him en- 
tailed with proclamations, the iſſue in tail ſhall be barred by it: for 
the /f. 32 H. 8. makes it a bar to the iſſue expreſsly. R. Ray. 359. 

Co. 84. | | 
b Tho' the fine was levied of an eſtate- tail in reverſion or remainder, 
and not in poſſeſſion. 3 Co. 84. Cro. El. 610. 

So, if tenant in tail be diſſeiſed, and afterwards levies a fine with 
proclamations, the iſſue ſhall be barred by it: for the ſtatute does not 
ſpeak of a ſeiſin at the time of the fine, and the iſſue, being privy, 
is eſtopped to ſay, quod partes finis nibil habuerunt. R. 3 Co. 89, go. 
Cro. El. 610. | | | 

Or, makes a diſcontinuance, and afterwards diſſeiſes the diſcontinuee, 
and levies a fine. R. 3 Co. 91. a. Bend. pl. 156. Cro. El. 610. 

Tho! the diſcontinuee enters and avoids the fine, before all the 
proclamations paſs. R. 3 Co. 91. a. Cro. El. 610. 

So, if the king, tenant in tail, levies a fine, &c. the iſſue is barred. 
R. 7 Co. 32. | | 

it the Tue in tail levies a fine, &c. in the life of the tenant in tail, 
who afterwards dies, the iſſue and all his iſſues are barred ; for the 
ſtatute ſpeaks of lands entailed to the perſon levying the ſame, or any of 
his anceſtors. R. 3 Co. 51. a. go. b. 

So, if the ifſue in tail diſſeiſes his father, and afterwards levies the 
fine. R. 3 Co. go. | 

So, if tenant in tail has iſſue two ſons, the eldeſt levies a fine in the 
life of his father, who dies, and afterwards the eldeſt dies without 
iſſue; the fine ſhall be a bar to the younger brother; for he 2 
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the entail thro* his eldeſt brother. Per Periam, Mo. 252. Hob. 
258. Co. L. 372. a. Jon. 32. | | | | X 

So, if there be grandfather, father, and ſon, the grandfather tenant 
in tail, the father levies a fine in the life of the grandfather, and dies 
in the life of the grandfather, and then the eſtate deſcends to the ſon z 
he ſhall be barred by the fine of his father: for tho'- he claims from 
the grandfather, yet he derives his title through the blood of his fa- 
ther. 3 Co. go. b. Hob. 333. 

So, if A., tenant in tail, remainder to the heirs male of his father, 
levies a fine, and dies without iſſue; the ſon of the father by another 
venter is barred. X. 2 Leo. 10. 9 | 

So, if an eſtate-tail bo deviſed to B. when he attains 24 years of 
age, and he before ſuch age levies a fine, and after ſuch age dies; the 
iſſue is barred : for the ſtatute ſpeaks of land before the time of the fine 
entailed, & c. which extends to an entail in futuro. R. Cro. El. 122. 
10 Co. 50. a. 2 Leo. 36. 3 Leo. 211, Cro. El. 610. 

So, if huſband and wife be tenants in tail, and the huſband alone 
levies a fine ; it bars the ifſue in tail: for he claims as heir of the 

body of both, R. Dy. 351. b. R. 9 Co. 140. Bend. pl. 257. Dal. 
350. KR. 1 And. 39: Sau. g. 

And if the huſbagd dies, and his wife afterwards enters and avoĩds 
the fine, (as ſhe may within five years,) whereby ſhe is ſeiſed of an 
eſtate- tail, and the remainders are re-veſted ; yet after her death the 
iſſue is barred. Hob. 257. 259. Dal. 50. | 

So, if the huſband, after a fine by him alone, declares the uſes to 
him and his wife, by which they are remitted, and the remainders re - 
veſted; yet the iſſue is barred : for after the death of the wife the 
remitter ceaſes, and the eſtates are turned again to a right. Hob. 260. 

So, if tenant in tail of a rent iſſuing out of the manor of D. levies 
a fine of the manor, with intent to bar the rent; the iſſue ſhall be 
barred, tho' the rent was not expreſſed in the fine: for it is compriſed 
within a fine of the manor out of which it was iſſuing. Per tus 7. 
Hut. cont, 2 Cro. 699. 2 Rol. 500. 5 | 
So, if tenant in tail of an office levies a fine of land belonging to 
the office. 2 Rol. 500. IP | 

If tenant in tail levies a fine and dies before all the proclamations 
are paſt, yet the iſſue ſhall be barred if the proclamations afterwards 
paſs. K. 3 Co. 86. ö. go. a. Semb. 2 And. 112. 

And the iſſue, by entry, or action, or claim, before the proclama- 
tions are all paſt, cannot avoid the fine, R. 3 Co. 87. a. 90. ö. 

And every fine ſhall be intended to be with proclamations, till the 
contrary appears. R. 3 Co. 86. ö. 6: | 
And the ſtatutes which make a fine with proclamations a bar, give 
all incidents to perfect the fine. If it be levied by him in reverſion, 

Sc. a guid juris clamat, & c-. R. 3 Co. 86. b. | 

If tenant in tail levies a fine, the iſſue ſhall be barred, tho' within 
age, out of the realm, covert, non compor, or in priſon. R. 3 Co. g a. 

So, the king, tenant in tail, may bar by fine. Cro. Car. 96, 7. 

So, a fine by tenant in tail not only bars, but extinguiſhes the 
eſtate-tail. 4 Mad. 5. 2 Leo. 37. 1 Sal. 338. | : 

For a fine by tenant in tail is as complete a bar to the iſſue, as a 
fcoffment by tenant in fee, 1 Leo, 85. FA 

| 4 
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And therefore, it will be as effectual a bar when found by yeh, 
as if it had been pleaded. R. 2 Leo. 37. 

But if tenant in tail makes a feoffment, and the feoffee levies : a 
fine, the iſſue in tail is not barred if he claims within five years after 
the death of the tenant in tail. 3 Co. 87. ö. 

So, if tenant in tail be diffeiſed, and the diſſeiſor levies a fine, and 
tenant in tail, or his ifſue, claims within five years after the fine, 

3 Co. 87. 6. X 

So, if the fine by tenant in tail was not with proclamations, but a 
fine-at common law, it is not a bar. 

So, if tenant in tail levies a fine ſur grant & render, the iſſue may 
avoid it, if the father dies before the fine is executed. 3 Co. 89. 6. 

So, if tenant in tail, upon a fine, grants and renders a rent out of 
the land entailed, the iſſue is not bound by it: for the fine was not 
of the land itſelf, but of a rent newly created. R. 3 Co. go. a: 
Semb. Dy. 213. b. Bend. pl. 141. Pl. Com. 435. 6. 

So, if tenant in tail has iſſue two ſons, and the eldeſt levies a fine, 
and dies in the life of his father; the youngeſt ſhall not be barred ; 
for he does not claim by his eldeſt brother, nor need menion him in 
his pedigree. Per Periam, Mo. 252. R. 2 Cro. 689. R. Hob. 332. 
R. Cro. Car. 434. 2 Rol. 501. Fon. 1 

So, if there be tenant in tail to him and his wife, and the heirs 
: malcs of their bodies, remainder to them and the heirs of their bodies, 
the huſband dies having iſſue a fon and a daughter, the ſon levies a 
. fine, and dies without iſſue in the life of his mother; the daughter 
hall not be barred. R. Hob. 332. 

So, if there be three ſons, and the middle one levies a fine, and 
ſurvires his father, but dies without iſſue in the life of the eldeſt 


brother; his fine ſhall not be a bar to his eldeſt or youngeſt brother. 


Hob. 333. 
So, if the iſſue in tail levies a fine, and afterwards the tenant in 


tail makes a leaſe not warranted by the /. 32 H. 8. the leaſe is good 
againſt the conuſee, as long as the iſſue in tail does not fail. R. 2 Cro. 


689. 2 Rol. 498. Bridg. 27. Ton. 60. R. I Sid. 62. 1 Reb. 843. 


J. 20. Vide Fine (L). 

So, if tenant for life, and he in remainder in tail, join in a leaſe to 
A. for life, remainder to B. for life, and the iſſue in tail accepts the 
rent of A. and levies a fine. R. (Vo. El. 253. 

So, if tenant in tail makes a leaſe, and afterwards levies a fine; the 
conuſee ſhall not avoid the leaſe. 4 Mod. 6. Dub. 1 Lev. 168. 

Or, if he and the iſſue in tail join in a leaſe or charge, and after- 
wards join in a fine. 

Or, if the tenant in tail makes a leaſe, Oe. wid the iſſue afterwards 
affirms it by acceptance of rent, and then levies a fine. 

Or, if the iſſue in tail makes a leaſe, and afterwards dies, and his 
iſſue, having then the entail, levies a fine. R. 4 Mod. 5. Dy. 51.6. 

Otherwiſe, if the leaſe was to commence in Futuro, and the fine 
was levied by the iſſue before the commencement. ' R. 1 Sal. 338. 
R. 1 Sid. 260. Shin. 284. 317. 

So, a fine by tenant in tail of the king's gift, the Fa or re- 
mainder to the king does not bar the iflue, in all caſes where by the 

34 H. 8. 20. a recovery by him ſhould not be a bar. Co. L. 372. 5: 


A. 
K. 8 Co. 78. a. Vide pg. (B. 31.) So, 
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So, a fine by tenant in tail is not a bar to him in reverſion or re- 
mainder, if he claims, or purſues his action within five years after the 
tail ended. Co. L. 372. 4. Vide Fine, (K 1, 2.) 


(B 26.) A real recovery, Kc. So, a recovery in a real action, by 
verdict upon ne dona pas, binds the iſſue. 1 Rol. 840. J. 5. 
So, if tenant in tail forfeits double the value of the marriage to the 
lord, it binds the iſſue. 1 Rol. 842. J. 5. 
So, if tenant in tail grants a rent-charge for a releaſe of a Tek to 
the land, it binds the iſſue. 1 Rol. 842. J. 10. 
Or, in purſuance of a condition annexed to an eſtate- tail. 1 Rol. 
842. J. 20. 30. 


But if a recovery be by default without voucher, the iſſue my fal- 


ſify. 1 Rol. 840. J. 10. 

Tho? the recovery be in a writ of right. Co. L. 373. a. 

So, if the lord recovers in a ce/avit againſt tenant in tail, it does not 
bind the iſſue. Co. L. 373. a. 


(B 27. ) 4 common recovery. What inter eff 2 be barred by it.] So, 
if tenant in tail ſuffers a common recovery, it bars the iſſue in reſpect 
of the recompence in value. K. 10 Co. 37.b. R. Poph. 100. 

How it ſhall be paſſed, vide in Pleader, (3 A 2, Oc.) 

Who ſhall be a good tenant to the n vide in Recovery, (B 3. 4.) 

Vide Copyhold, (C g.) 

Tho' he dies before execution. 1 Co. 106. 2 Rol. 396. J. 10. 
Dy. 374. a. 376. boa Vide Execution, (A 2, 3.) 

And this has always been allowed ſince the /?. de Donis. 10 Co. 37. B. 

Tho' he had before levied a fine, whereby his eſtate- tail is extinct. 
R. 1 Rol. 223. 

Tho' the recompence in value can never be obtained. R. 
10 Co. 38. a. 

Tho! it be erroneous ; ſo long as it unde in force. R. Poph. 1oo. 

So, if tenant for life, remainder in tail, ſuffers a common recovery, 
and youches him in remainder ; it bars the eſtate-tail. R. 10 Co. 44. 

3 Co. 60. 3. Cro. El. 562. 5 70. Mo. 690. 
And the remainder in fee. R. Cro. El. 562. 570. 3 Co. 61. 4. 


So, if huſband and wife are tenants in ſpecial tail, remainder to the 
huſband in tail general, remainder to. B., and the huſband alone ſuf- 


fers a recovery; tho” it is no bar to the wife and her iſſue, but for a 
moicty, yet the huſband having a remainder in tail general, all ſubſe- 
quent remainders are barred. R. 3 Lev. 108. 

So, a common recovery by tenant in tail bars all remainders, or the 
reverſion depending upon it. 2 Rol. 396. J. 7. 6 Co. 42. 

And all charges granted by him in reverſion, or remainder. R. 
1 Co. 63. a. Poph. 5. 

[If A. covenants on his marriage to lay out 3000 J. in land, and to 
ſettle to himſelf in tail, remainder to B., aud purchaſes land, but 
never ſettles it, but ſuffers a recovery of it, this diſcharges the lien, 


bars B. of the benefit of the covenant, and of the remainder. Mare | 


wood v. Turner, H. 1732, 3 P. V. 163.] 


[1f tenant in tail charges land with any incumbrance, and ater= 


2 ſuffers common recovery; it lets in all incumbrances. Beck v. 
Welſh, T. 24 G. 2. 1 Will. 250. 

„ if he in remainder makes a leaſe for life, upon condition; a 

, recovery 
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recovery by tenant in tail bars the eſtate for life, and alſo the condi- 


tion. R 2 Co. 52.6. 
So, a remainder to the right heirs of B. ſhall be barred; tho' it be 


in abeyance. R. 6 Co. 42. a. Per Gawdy, 1 Co. 135. b. 136. a. 
So, a remainder for years: for the leſſee cannot falſity. Per 


Twiſd. 1 Sid. 102. 2 Lev. 30. N 
So, a deviſe to another, upon a contingency after the death of 


tenant in tail without iſſue. R. Mo. 73. 

So, if an eſtate-tail be granted, and afterwards to the uſe that B. 
ſhall. have a rent-charge, remainder over; a common recovery by the 
tenant in tail bars the rent-charge. R. 2 Lev. 29, 30. 


And this, tho' the recompence in value does not extend to the 


rent: for the ſuppoſed recompence is the cauſe of the bar to the iſſue z 
but the ground of the bar of the reverſion or remainder is, that it is 
a common aſſurance, and quaſs excepted out of the f. de Donis. Per 


Hale, 2 Lev. 30. 
o, if there be tenant in tail, rendring rent to him in the reverſion, 


with condition of re-entry for non- payment; a common recovery by 


the tenant in tail bars the condition. 2 Lev. 30. Cont. Sal. 570, 1. 

So, by a common recovery, a power to make a jointure, leaſes, Q. 
ſhall be barred. R. 2 Lev. 60. Vide Pour (D). 

So, a common recovery bars the right of having a writ of error to 
reverſe a fine by tenant in tail. R. Mo. 365. 

So, a common recovery bars a collateral condition ned to an 
eſtate-tail : as, if a gift in tail be, upon condition to pay a ſum in 

roſs, and for non-payment to re-enter. Sal. 571. 

Or, upon condition, that if the donee marries any other than Searle, 
the eſtate goes over. R. Sal. 570. 

So, if tenant in tail leaſes for years, acknowledges a judgment, 2 
and afterwards ſuffers a common revovery to make a jointure, &c. 
the recovery enures for confirmation of the leaſe, &c. R. Ca. Ch. 
120. 2 And. 111. Vide ante, (B 25.) 

[If lands are limited to A. for 99 years, if he fo long live, and from 
his death, or other ſooner determination, to truſtees and their heirs 
during As life, to preſerve contingent uſes and eſtates, and after the 
end or ſooner determination, to the uſe of the firſt and other ſons 
of A. in tail male, with other remainders over; and A. has a fon B. 


who attains 21, and A. and B. levy fine to make tenant to precipe, 


and ſuffer recovery, in which B. is vouched ; the remainders over are 
not barred. Smyth v. Packhurſt, opinion of the twelve Fudges in the 
Houſe of Lords, ang 3 Athyns, 134.] 

If a man deviſe to his daughter an expreſs eftate-tail ; but after- 
wards ſay ſuch eſtate ſhall be void as to inheritance of heirs, if ſhe die 
without children, and the eſtate ſhall deſcend to his heir male: a re- 
covery ſuffered by the daughter is good, though ſhe afterwards die 


without iſſue. Coop. 379. ] 


(B 28.) IF it be with fingle voucher.) If the precipe be againſt the 
tenant in tail himſelf, the eſtate ſhall be barred of which he was ac- 


tually ſeiſed, and all remainders dependent upon it. 

If tenant in tail, in remainder after an eſtate for life, diſſeiſes the 
tenant for life, and ſuffers a recovery with ſingle voucher, the entail is 
barred : for the diſſeiſin extends only to the eſtate for life, and does 
not turn the eſtate-tail to a right, Cent. /emb. 3 Co. 59. 4. Acc. 
2 Rol. 398. J. 10. | But 
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Bat no eftate ſhall be barred, which was turned to a right, and of 
which the tenant to the precipe had not actual ſeiſin, or ſeiſin in law. 
2 Kol. 394. l. 50. 3 | 

And therefore, if tenant in tail makes a feoffment to the uſe of 
himſelf in fee, or in tail, and afterwards ſuffers a recovery, the firſt . 
eſtate- tail is not barred : for he was ſeiſed only of the eſtate raiſed by 


che feoffment. Pl. Com. 8. a. Manxel. 


So, if he covenants to ſtand ſeiſed to the uſe of himſelf for life, 
and afterwards to his ſon in tail, and afterwards ſuffers a recovery 
with fingle voucher. R. Tri. 51. | 

So, if tenant in tail diſcontinues, and takes back an eſtate-tail, 
and a recovery is had againſt him. 3 Co. 5.6. 

So, if tenant in tail be diſſeiſed, and the diſſeiſor enfeoffs him, and 
afterwards he ſuffers a recovery with fingle voucher. R. 3 Co. 59. 4. 
2 Rot. 395» "A J's \ 

So, if there be tenant for life, remainder to I. in tail, and a reco- 


very is pleaded to be had againſt A. tunc tenentem liberi tenementi, 


(which ought to be intended tobe by diſſeiſin,) when the tenant for life 
appears by the ſame record to be living, with ſingle voucher, the en- 
tail is not barred by it. 3 Co. 59. a. C8 

So, if huſband and wife are ſeiſed in tail, and a recovery is had 
againſt the huſband alone. 3 Co. F. 6. 155 

So, if A., tenant for life, remainder to B. in tail, joins in a fine ſur 
grant & render to A. for life, and afterwards to B. in fee, and then 
B. ſuffers a recovery with ſingle voucher to the uſe of himſelf in fee; 
the entail is not barred : for tho” the fine did not make a diſcontinu- 
ance, being by B. not ſeiſed in tail, yet the eſtate- tail was deveſted by 
it, ſo that he was not ſeiſed in tail at the time of the recovery. X. 


Cro. El. 8 26. 


If A., tenant in tail, leaſes to B. for life, (which is a diſcontinuance,) 
and dies, and B. ſurrenders upon condition to C. who has the re- 
mainder in tail, againſt whom a præcipe is brought, and a recovery 
had; the eſtate- tail of C. is not barred; for C. was not remitted. R. 
Skin. 3. 63. | | 


(B 29.) If it be by tenant in tail as viuchee.] If tenant in tail be 
vouchee in a common recovery, he comes in privity of ſuch eſtate as 
he ever had. Pl. Com. 8. a. Manxel. | | 

And therefore, if huſband and wife, ſeiſed to them and the heir 
of the body of the huſband, make a diſcontinuance, and the diſcon- 
tinuee ſuffers a recovery, and vouches the huſband ; the tail ſhall be 
barred. R. 3 Co. 6. R. 6 Co. 32.0. 5 

If tenant in ſpecial tail diſcontinues, and takes back an eſtate in tail 
general, and afterwards takes back an eſtate to him and his heirs upon 
B. begotten, and afterwards diſcontinues, and the diſcontinuee ſuf- 
fers a recovery, and vouches the tenant in tail; the three ſeveral en- 
tails are barred by one recompence: for the vouchee comes in in pri- 
vity of all the eſtates. P/. Com. 8. b. 3 Co. 6. | 

So, if the tenant vouches a ſtranger at firſt, who afterwards 
vouches the tenant in tail; his eſtate ſhall be barred. R. Sal. 571. 

So, if the heir be vouched, he comes in in privity of the eſtate of 
his anceſtor to whom he was heir: as, if tenant in fee makes a feoff- 
ment, and the feoffee ſuſfers a recovery, and youches the heir of the 
feoſſor. Semb. Pl. Com. 7. b. So, 
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So, if tenant in tail in poſſeſſion and he in remainder be jointly 
vouched, tho? it be not ſo regular, yet the vouchee ſhall be barred : for 
the joining of a ſtranger with him does not prejudice. R. Sal. 571. 

But the vouchee comes in in the ſame degree as he had the eſtate 
at firſt: and therefore, if a recovery wouldenot bar his eſtate when 
he was ſeiſed, it ſhall not be barred if he be a vouchee. P/. Com. J. b. 

So, if a parſon enfeoffs with warranty, and be vouched, he mall 
pray in aid of the patron and ordinary. Pl. Com. 7. g. 

If tenant by the curteſy enfeoffs with warranty, and is vouched ; 
he ſhall have aid: for he comes in in the ſame plight as when he was 
ſeiſed of the land. P/. Com. 7. b. 


(B 30.) What intereſt is not barred.) But a common recovery does 
not bar an intereſt precedent to the eſtate- tail of which the recovery 
was ſuffered: as, if tenant in tail, remainder to A., remainder to B., 
remainder to C, makes a feolfment, and the * ſuffers a reco- 
very, and vouches B., his eſtate-tail and all the ſubſequent remain- 
ders are barred; but not the eſtate of 4. or other precedent eſtates. 
R. 3 Co. 6. 

[So, if A. be tenant for years, remainder to B. for life, remainder 
to the firſt and other ſons of B. in tail, remainder to B. in tail, and 


if A. and B. join in making a tenant to the præcipe by leaſe and re- 


leaſe, and ſuffer a recovery to this only, bars the remainder to B., 
but not the intermediate nnn. to his firſt and other ſons. 1 Term 
Rep. 738.] 

So, if tenant in tail makes a leaſe, and afterwards ſuffers a reco- 
very; the precedent leaſe is not barred. R. Cro. El. 718. Eg. Abr. 
257. Vide ante, (B 25.) 

So, if an eſtate be granted to B. in tail, rendring rent to him in 
reverſion, and B. ſuffers a recovery; the rent ſhall not be barred, 
R. Cro. El. 792. Per Hale, 2 Lev. 30. Sal. 571. 

So, if tenant in tail makes a mortgage, and afterwards ſuffers a re- 


covery for a collateral purpoſe; the mortgage ſhall be confirmed by 


the recovery. Ig. Abr. 25 7. 

So, generally, a common recovery does not bar a thing to which 
the recompence in value does not extend: as, if a man be not in in 
privity of the eſtate- tail: as, if tenant in tail be attainted of treaſon, 
and the king grants his eſtate to A., who enfeoffs B. who ſuffers a re- 


covery, in which 4. is vouched; the eſtate- tail is not barred; for A. 


claims paramount the entail. 2 Rol. 394. J. 40. 
So, it tenant in tail be attainted of treaſon, and afterwards ſuffers a 
recovery; this does not bar the remainder. 2 Rol. 394. J. 37. 


If tenant in tail enfeoffs B. who ſuffers a common e! with- 


out vouching the tenant in tail. Ray. 29. 

So, a mere poſſibility ſhall not be barred by a recovery: as, if a 
deviſe be to A. and his heirs, and if he dies without ifſue in the life 
of B., to B.; a recovery by A., without j ning B., does not bar his 
poſſibility. R. 2 Cro. 593. 2 Rel. 394- | 


But if B. comes in as vouchee, hi 'poltbility ſhall be barred, 


2 Cro. 593. 

90, in all caſes of an executory deviſe, a recovery does not bar him 
who claims by ſuch deviſe. R. 1 Lev. 136. 

So, a recovery by a mortgagee does not bar the mortgagor, if he be 
not vouched. R. 2 Cro. 593. So, 


* 
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So, if an eſtate be granted to A. and his heirs ſo long as B. has 
heirs of his body; a recovery by A. does not bar the donor: for a re- 
covery by tenant in fee does got bar a collateral intereſt ; as, a condi- 
tion, covenant, Sc. Per Houghton, 2 Cro. 593. | 


 (B 31.) If the reverſion, or remainder, be in the king.) So, by the 
J. 34 © 35 H. 8. 20. a common recovery by tenant in tail of lands, 
Sc. whereof the reverſion, or remainder at the time of ſuch recovery 
ſhall be in the king, ſhall not bind the heirs in tail. R. Dy. 32. a. in 
marg. 
"But in order to be protected by this ſtatute, the eſtate-tail, with 
. reverſion to the king in fee, muſt be clearly of the gift or proviſion of 

the king. 1 Bl. Rep. 654.] 

So, if there be tenant in tail, remainder in tail, the reverſion or re- 
mainder to the king; a common recovery by the tenant in tail does 
not bar the firſt remainder, any more than the heir in tail. Co. L. 

2. ö. 5 
gy if the king, after a gift in tail, grants the reverſion to another 
in tail, the fee to the king; a recovery by tenant in tail does not bar 
the reverſion in tail. R. 8 Co. 77, 8. 

So, if the king procures a ſubject, for money, Tc. to make to B. an 
eſtate- tail, for recompence of ſervice, &c. remainder to the king, and 
this appears upon record; B. by recovery cannot bar the entail. CO. 
El. 372. 5. 2 Co. 16. a. LS 5 \ 

And this ſtatute extends to ſubſequent as well as precedent gifts in 
tail by the king. , Co. L. 373. a. | * 

| Bo, a fine does not bar the eſtate-tail, where it was given by the 
king, and the reverſion continues in the crown. 1 Sid. 166. Acc. 
Cre. El. 595. | | „ 8 

[If tenant in tail- male, reverſion in the crown, ſuffers common re- 
covery with ſingle voucher, before 34 H. 8. recoveror gains a baſe fer, 
determinable on failure of iſſue male, and deſcendible and alienable 
till then, the reverſion {till in the crown. Neal v. Wilding, P. 23 G. 2. 
1 Wil. 275. J | | |] 

But this /. 34 H. 8. 20. does not extend to an eſtate- tail made by 
a ſubject, tho' he afterwards grants the reverſion or remainder to the 
king. Co. L. 372. b. 2 Rol. 393. J. 50. 396. J. 15. R. Mo. 195. 
2 Co. 15. . 1 And. 142. 146. Lut. 848. | | 

Or, it deſcends afterwards to the king. Co. L. 372. 3. R. 2 Co. 
15. b. 1 — 

Or, if the reverſion or remainder be to the king only for life or 
years. Co. L. 372. 5. „ | 

Or, if the reverſion or remainder be granted over by the king, be- 
fore the recovery ſuffered. Co. L. 372. b. Ray. 288. | 

So, if the eſtate- tail be created by the king for a valuable conſider- 
ation. Per three F. Dy. 32. a. in marg. | | 

[CA. ſeiſed in fee enteotts C. (afterwards king) and his heirs for 
ever, who when king, by letters patent reciting, &c. and that he is 
willing to do what law, equity, faith, and conſcience require, grants 
the premiſes to B., granddaughter and heir of A., to hold to B. and 
her heirs of the duchy of Lancaſter, and if B. dies without Leirs, then 
to revert to the king and his heirs: this is not within the protection 
of 2. 34 & 35 H. B. c. 20. the grant not being a giſt or reward, but 

Vor. IV. D made 


* 


- 


made as an act of juſtice. Perkins v. Sewell, P. 8 G. 3. 4 B. M. 
2223.3 e 


So, if an eſtate-tail be varied by a new act of parliament. Dub. | 


Ray. 260. 286. 319. 
If the reverſion be granted by the king to J., to the intent that 


there ſhall be a recovery, and that it ſhall be afterwards re-granted to 
the king. R. Hard. 409. Nt | 

Yet where a reverſion or remainder is in the king, a recovery by 
tenant in tail cannot bar or develt ſuch reverſion, &c. And there- 
fore, if a recovery be by tenant in tail, (which was not by gift of the 


king,) the reverſion or remainder to the king; the eſtate-tail and all 


remainders are barred, except the eſtate of the king. 2 Rol. 394. 
J. 2. R. Bend. pl. 254. Dy. 32.0. 1 And. 142. | 

So, if a recovery be by tenant in tail, remainder to the king in tail, 
remainder to B. in fee; the eſtate-tail and remainder in fee are 


barred. 2 Rol. 394. I. 5. Lut. 848. 


And where a recovery is a bar, a fine with proclamations ſhall be a 


bar to the entail, tho? the reverſion be in the king. Co. L. 373. a. 
So, a fine ſur grant & render. Sav. 196. 
So, a fine by a diſſeiſee of an eltate-tail of the gift of the king, and 
non-claim for five years, ſhall be a bar to the tail. Co. L. 373. a. 


Dub. Cro. El. 595. ſaid that it is not law. 1 Sid. 166. Vide Fine, 


(K 1, 2.) 


So, a collateral warranty of the anceſtor of the tenant in tail. Co. L. 


73. a. 
s But a fine by tenant in tail, where the reverſion is in the king, does 


not deveſt the reverſion, but paſſes the eitate to the conuſee, during 


the continuance of the entail. K. 3 Les. 57. 4 Leo. 40. Per three 
J. before the ft. 34 H. 8. Dy. 32. g. 

If a reverſion upon an eſtate-tail be granted to the king, and before 
the deed is inrolled, a recovery is ſuffered; the reverſion is barred. 


Dub. Mo. 552. 
1B 32.) A demiſe prrſuant to the ft. 32 H.8.] So, by J. 32 H. 8. 


28. all leaſes by writing indented under ſcal, for years, or life, by 


any of full age, having. an citate in fee-tail, ſhall be good againſt the 


leſſor and his heirs, in like fort as if he had been ſeiſed in tee-fimple. 
Vide Baron and Feme, (G 3.) Vide pofl. (G 4, 5.) EF 

Provided, not to extend to leafes ot lands then in leaſe, if the ſame _ 
be not ſurrendred or ended within a year after the new leafe, nor of 


lands not molt commonly letten for 20 years next before, nor to 
leaſes without impeachment of waſte, or above 21 years, or three 
lives from the day of making, or whereow is not reſerved during the 
term the moſt accuſtomable rent paid for the ſame tenements for 20 
years next before. ; 

And that the ifſue in tail may have the reverſion, rents, and ſer- 


vices, and all remedies and advantages after the death of the leflor, in 


the ſame manner as the leſſor himſelf if living might have had. 
But a demiſe by any, not having the eſtate-tail, does not bind his 


iſſue : as, it land be given to A. and his wife, and the heirs of the 


body of the ſurvivor, and they make a leaſe for 21 years, or three 
lives, purſuant to the directions of the ſtatute ; that does not bind 
the iſſue: for the eſtate-tail does not veſt, till the time of the ſur- 


viyorſhip, in the ſurvivor. R. 10 Co. 51. a. | | So, 
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So, a demiſe by tenant in tail dots not bind his iſſue, if it be not 
by indenture. Vide pot. (G 5.) | 
If it does not commence from the making, or the day of the mak- 
ing. Vide poſt. (G 5. 8.) 8 

If it be above three lives, or 21 years. Vide poft. (G 5.) 

Or, diſpuniſhable for waſte. Vide poſt. (G 5.) pho 

Or, of lands not moſt commonly letten, or occupied by the farm- 
ers thereof, by the ſpace of 20 years next before. Vide pot. (G 5.) 

Or, if there be not reſerved during the term the moſt accuſtomable 


rent paid within 20 years before. Vide poſt. (G 5.) 


Yet if more be reſerved than the accuſtomable rent, it is good. 
Co. L. 44. b. 

So, if the antient yearly rent be reſerved, it is ſufficient ; tho? a he- 
riot, fine upon the death of the tenant, or other caſual profit, not 
annual, be not reſerved. Co. L. 44. b. Vide paſt. (G 5.) 

So, if tenant in tail demiſes part of land molt accuſtomably letten, 
and reſerves a rent pro ratd, it is ſuſſicient. Co. L. 44. 6. 

Or, if parceners in tail make partition, and each demiſes her part, 
reſerving a rent pro ratd. Co. L. 44. b. 2” | 

50, if tenant in tail to him and the heirs male of the body of his 
grandfather, demiſes, rendring rent to him and his heirs, and dies 
without iſſue male, having a daughter who is his heir ; the leaſe ſhall 
be good: for the rent follows the reverſion. R. Hard. go. gg. 

90, a demiſe by tenant in tail does not bind him in reverſion, or 
remainder. Noy, 6. R. Cro. El. 602. K. 8 Co. 34. a. Cont. Dy. 
48. ba But acc. in marg. | | 

So, a leaſe by a woman tenant in tail, who takes huſband, and the 
huſband, being tenant by the curteſy, ſurrenders to the iſſue, does not 
bind the iflue, Mo. 8. | 


(B 33.) How an alienation by tenant in tail operates as to himſelf.) If 
tenznt in tail levies a fine, or ſuffers a recovery, the whole right of 
the entail is barred and extinguiſhed. Heb. 337. En. 

If he levies a fine to him in reverſion ; the entail is extinct, and 
the conuſee is in in his reverſion. Fon. 33. 7 

If he makes a feoffment, the whole eſtate is gone as to himſelf ; 
but the right of the entail remains in him, which ſhall afterwards de- 
icend to his iſſue in tail. Hob. 336. 

But if tenant in tail, in remainder after an eſtate for life, levies a 
fine ſur conceſſit to the tenant for life, it does not make an alteration 
of the entail after the life determined. R. 2 Cro. 40. 

Tho? it be to huſband and wife for the life of the wife who was 
tenant for life; and it is no diſcontinuance or bar to the entail but 
for her life only. R. 2 Cre. 40. . | 

If tenant in tail grants em fatum ſuum to another; the grantee 
has an eſtate only for the life of tenant in tail; but the eſtate-tail 
ſhall be in abeyance. Lit. /. 650. | 

So, if he releaſes to a diſſciſor all his right, the right to the inhe- 
ritance in tail is in abeyance. Lit. ſ. 649 

So, if tenant in tail be attainted for felony, and the king, upon 
office enters; the eſtate- tail ſhall be in abeyance. Co. L. 345. a. 

And after a grant of totum ftatum ſuum, the tenant in tail cannot 
maintain waſte : for no reverſion remains in him. Lit. /. 650. 

D 2 So, 
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So, if he grants totum ſtatum ſuum, remainder to another, the re- 
mainder is void : for nothing remains in him after his whole eſtate is 
granted. R. 2 Co. 52. a. | 

If tenant for life, the reverſion or remainder to the king, grants 
totum flatum to A, who dies in the life of the grantor ; the king ſhall 
have it immediately. Sav. 62. | 

But a grant of his whole eſtate by the king, tenant in tail is void: 
for the king is deceived in his grant. 1 Co. 46. a. 52. a. 

If there be tenant in tail, remainder to B. in tail, and B. by deed 
inrolled conveys to the king and his heirs; nothing paſſes but for the 
life of B. Dub. Godb. 442. | 

If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for 
life, remainder to his ſon in tail; this does not make an alteration in 
his eſtate, but he remains tenant in tail as before, and his wife ſhall 
be endowed, &c. R. Mo. 32. R. Tel. 51. R. 2 Co. 52. a. R. Cro. 
El. (471.) And tho' theſe books ſpeak of an alteration for his own 
life, yet in reality there is not any alteration. K. Tr. 1 An. B. R. 
inter Machel and Clerk. (Sal. 619. Com. 119.) R. Cre. El. 895. 
Ney, 46. 1 Brownl. 193. R. 1 And. 291. R. Cro. El. 279. 

So, if he makes a bargain and ſale to B. who re-bargains to him, 
he ſhall be tenant in tail as before. Tel. 51. | 

So, if he grants an advowſon to B. to the uſe of himſelf and his 
wife, and to the heirs male of the huſband; it ſhall be void as to the 
wife after the death of the huſband. NBR. 1 Brownl. 161. | 

Yet it ſeems that to ſome reſpects there is an alteration as to him- 
ſelf: for a recovery afterwards by him with ſingle voucher, does not 
bar remainders depending on the ſirſt entail : for he was not ſeiſed of 
the firſt eſtate-tail. R. Tel. 51. | 

But if tenant in tail bargains and ſells to B. and his heirs ; a baſe 
fee paſſes, which ſhall not be avoided till entry of the iſſue. Per Holt, 
Tr. 1 An. inter Machel and Clerk. (Vide Sal. 619. Com. 119.) R. 

10 Co. 96. 2. | 

So, if he conveys by leaſe and releaſe to B. and his heirs, R. in- 
ter Machel and Clerk. (Sal. 619. Com. 119.) It is called a freehold 
deſcendible. 1 Sand. 261. 1 8 | 

[Tenant in tail by leaſe and releaſe, previous to her marriage, con- 
veyed to truſtees to the uſe of herſelf till the marriage, then to the 

huſband for life, then to herſelf for life, then to the firſt and other 
ſons of the marriage, Sc.; tenant in tail died before the huſband, 
leaving a ſon ; and it was holden that the huſband was not entitled to 
a life-eſtate either under the ſettlement, or as tenant by the curteſy. 
Neville v. Rivers, B. R. E. 37 Geo. 3. 7 T. R. 276.) 

[A conveyance by leaſe and releaſe by tenant in tail conveys a baſe 
fee voidable by the entry of the iſſue in tail. Aid. 

Or, covenants to ſtand ſciſed to B. and his heirs, Per Holt, inter 
Machel and Clerk. 

So, if he covenants to ſtand ſeiſed to the uſe of himſelf for life, re- 
mainder to B. and his heits. R. Tr. 1 An. inter Machel and Clerk. 

(Sal. 619. Com. 119.) 
Or, bargains and ſells to the uſe of himſelf for life, remainder to 
B. and his heirs. R. inter Machel and Clerk. (Sal. 619. Com. 1 19.) 

Or, if he covenants to ſtand ſeiſed to A. for liſe, remainder to B. 
and his heirs; tho” A. dies in the liſetime of the tenant in tail. Per 
Holt, inter Machel and Clerk. (Sal. 619. Com. 119.) Or, 


Li 


Or, to himſelf for years if he ſhall ſo long live, remainder to his 


ſon for life, c. Dub. 2 Lev. 84. 5 

If the bargainee or tenant in tail, Sc. enters; his eſtate deſcends 
to his heir till it be avoided. D. 10 Co. 98. a. By 

And his wife ſhall be endowed. 24 Ed. 3. 28. b. 10 Co. 98. a. 
Cont. per Vau. Cart. 210. D. cont. Gro. El. 805. N 

Nor, ſhall he be ſubject to waſte or forfeiture. 10 Co. 98. Cart. 
210. | | | | | =o 
And his deviſe is good till avoided. Dy. 253. Cont. Cro. El. 80g. 
Cart. 210. K. that the deviſe is void. 1 Sand. 261. ; 


[Tenant in tail of lands mortgaged is not obliged to keep down the | 
intereſt, but tenant for life is. Chaplin v. Chaplin, H. 1733, 3 P. V. 


229.) | | 


(C) An Eſtate Tail after Poſſibility of Iſſue extinct. 


(C 1.) What ſhall be. 


TENANT in tail, after poſſibility of iſſue extinct, is when o the 

death of one of the tenants in ſpecial tail, there is no poſſibility 
of iſſue inheritable to the ſame entail, the ſurvivor 1s tenant in tail 
aſter poſſibility, &c. : as, if a gift in tail be to huſband and wife and 
the heirs of their bodies begotten, and one of them dies withaut iſſue. 
Lit. f. 32. 


Or, if they have iſſue, and after the death of one, the iſſue dies 


without iſſue. Lit. .. 32. 


So, if a gift be to a huſband and the heirs of his body begotten 
upon A. his wife, and A. dies without iſſue. Lit. ſ. 33. 


Or, to a huſband with a daughter or couſin in frank-marriage, and 
the wife dies without iſſue; the huſband is tenant in tail after poſſi- 
bility, &c. Co. L. 28. 5. 3 | 

But if there be any poſſibility of iſſue inheritable to the entail, the 


ſurvivor ſhall not be tenant. in tail after poſſibility, &c. : as, if huſ- 


band and wife to them and the heirs of their bodies be each 100 years 
of age, they are not tenants after poſlibility, Sc.; for the law does not 
intend an impoſſibility of iſſue. Co. L. 28. a. 3 

So, done in tail general can never be tenant in tail after poſſibi- 


lity : for there never can be in him an impoſſibility of iſſue inherit= 


able to his eſtate. Lit. ſ. 3 4- 
Nor, the iſſue of a donce in ſpecial tail. Jbid. | 
And therefore, if a gift be to a huſband and the heirs of his body, 
remainder to him and his wife and the heirs of their bodies, tho? the 
huſband dies without iſſue, the wife ſhall not be tenant after poſſibi- 
lity, Sc.; for the remainder after the tail general never took effect. 
L. 28.b. | 
So, no one can become tenant after poſſibility but by the act of 
God: and therefore, if-h#ſband and wife by feoffment take an eſtate 
which is limited to the uſe of them for their lives, and afterwards to 
their firſt iſſue male in tail, and afterwards to the heirs of their bodies; 


| tho! they have an eſtate in ſpecial tail executed, yet, if iſſue be born, 


they become tenants for life only, and not tenants in tail after poſſi- 
bility, Sc. Co. L. 28.4. | | 
So, if tenants in ſpecial tail are divorced 4 vinculo, they have but 


an eſtate for life: but neither ſhall have the privilege of tenant after 


D 3 poſſibility, 
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poſſibility, Sc. becauſe the divorce was not by the act of God, but 
ex proviſione hominis. Co. L. 28. a. | | 


(C 2.) In what Reſpects Tenant in Tail after Poſfibility, Oc. is 


regarded only as Tenant for Life. 


Tenant in tail after poſſibility, &'c. may make an exchange with 
tenant for life: for their eſtates are equal in quantity, tho' not in 
quality. Co. L. 28. a. Vide ante, (C 1.) 

So, if tenant in tail after poſlibility, Sc. makes a feoffment, it will 
be a forfeiture. Co. L. 28. a. Vide Forfeiture, (A 1.) 

Or, if he otherwiſe aliens in fee. Co. L. 28. b. 

So, his eſtate ſhall be merged by a deſcent or conveyance of the re. 
verſion, or remainder to him in fee, or in tail: for the fee, or the 
eſtate-tail, ſhall be executed. Co. L. 28. a. 


So, upon his default, there ſhall be receipt of him in reverſion, or 


remainder. Co. L. 28. a. 25 
So, if he cuts down trees, the leſſor ſhall take them, tho? waſte does 


not lie againſt him. 4 Co. 53. a. 
(C 3.) What Privileges he claims above a Tenant for Life. 


But in reſpe& of his eſtate, which was originally an eſtate-tail, te- 
nant after poſſibility, &c. ſhall not be puniſhed for waſte. Co. L. 27.6. 

Nor, compellable to attorn to a grant of the reverſion. Bid. 

Nor, ſhall he have aid of him in the reverſion. id. 

So, a writ of cetſimili caſu does not lie upon his alienation ;3 nor a 
writ of intruſion after his death. Bid. | 
So, in a writ of right he may join the miſe in a ſpecial manor, Bid. 

And in a pracipe by or againſt him, he ſhall not be named as tenant 
for life. Bid. | 

But an aſſignee of an eſtate aſter poſſibility, &:. ſhall not have any 
privilege above a tenant for life ; for the privity, by the aſſignment, 
is gone; and with it the privileges. Co. L. 28. 4. 11 Co. 83. 6. 


(D) Tenant by the Curteſy of England. 
D 1.) Who ſhall be. | 


F a man takes a wiſe ſeiſed in fee, or in tail, by whom he has 

iſſue, he ſhall hold, by the curteſy of England, the lands after the 
death of his wife, for his life. Lit. J. 35. 

So, if the wife be ſeiſed of any eſtate which ſuch iſſue might inherit. 

Tho? the wife afterwards dies without iſſue, by which her eſtate is 
determined. R. 8 Co. 54. Paine. : 

So, if the wife ever was ſeiſed, tho' ſhe be afterwards diſſeiſed. 
Co. L. 30. a. | 5 

So, if the wife had only a ſeiſin in law, where a ſeiſin in fact was 
not poſſib'e: as, if an advowſon deſcends to a woman who takes 
huſband, has iſſue, and dies before avoidance. Co. L. 29. a. 

Or, a rent deſcends, and ſhe dies before rent incurs. bid. 

A man ſhall be tenant by the curteſy of lands, or tenements. 

Of rents, advowſons, commons, Oc. 

Tho' the rent, common, c. be ſuſpended, when the ſuſpenſion 
is only for years. Co. L. 29. 6b, 

Of 
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Of an office, or dignity. Co. L. 29. a. 6. 

Of a caſtle, or caput baronie vel comitatus. Co. L. 30. b. 

Of common ſans nombre. Co. L. 30. b. 

So, a man ſhall be tenant by the curteſy tho” the eſtate- tail, Fc. of 
which the wife was ſeiſed be determined. Co. L. 30. a. 

[Huſband may be tenant by the curteſy of a truſt, tho' a wife 
cannot have dower thereof, Chaplin v. Chaplin, H. 1733, 3 P. V. 
22 

25 a woman ſeiſed in fee mortgages, marries, has iſſue, and dies 
without redeeming, the huſband is tenant by the curteſy of the mort- 
gaged premiſes, for the land in equity is conſidered only as a pledge 
for the money, and does not alter the mortgagor's poſſelſon. Caf= 
borne v. Scarfe, H. 1737, 1 Atkyns, 603.] 

[If by articles previous to marriage, a woman grants to her in- 
tended huſband during her life, the intereſt of her money, and the 
rents of her eſtates, to maintain the houſe, c. this does not abridge 
his legal rights, but he ſhall have the curteſy in her real eſtate at the 
marriage, and in what came to her alterwards. Steadman v. Palling, 
H. 1740, 3 Atkyns, 423.] 

(If lands on which leaſes for years are exiſting, and a rent in- 
curred, deſcend to a wife as tenant in tail, and ſhe ſurvives three 
months after rent-day incurred, but makes no entry, nor is any rent 
paid during her life, yet this is ſuch a poſſeſſion of the wife as will 
make the hutband tenant by the curteſy, De Gray v. Richardſon, P. 
1747, 3 Atkyns, 469.] 

[A huſband ſhall be tenant by the curteſy of money to be conſi- 
dered as land. Cunningham v. Moody, M. 1748, 1 Veſey, 174.] 
And if a huſband has iſſue by his wife, it is ſufficient to make him 
tenant by the curtely, tho the iſſue dies immediately: for if it be born 
alive it is ſufficient. Co. L. 29. 6, 

Tho' it was never heard to cry : for crying is but evidence of the 
life. Co L. 29. J 

Tho' the iſſue be born and dies before the eſtate deſcends to the 
wife. Co. L. 29. ö. 8 Co. 35. b. Bro. Tenant per Curteſy, 12. 

So, by the cuſtom of gavelkind, a man ſhall be tenant by the curteſy 
without having iſſue. Co. L. Zo. a. 

[Huſband leaving his wife, and living with another woman, does 
not forfeit his tenancy by the curteſy. Sidney v. Sidney, P. 1734, 
3 P. V. 269.) 

And by having iſſue, the huſband, in the life of his wife, ſnall do 
homage alone. C. L. 30. a. 

And an avowry ſhall be made upon a huſband alone. Co. L. 30. a. 

If the huſband after iſſue makes a ſeoſfment, the -feoffee ſhall hold 
—_ the life of the huſband : for his feoffment was not a forfeiture. 

0. L. 30. a. | 

But by the feoffment his title to be tenant by the curteſy was ex- 
tinguiſhed : and therefore, if the feoffment was upon condition, and 
he enters for the condition broken ; he ſhall not afterwards be tenant 
by the curteſy. Co. L. 30. b. 

So, if he levies a fine, which is es after the death of his 
wife; his title to be tenant by the n ſhall be extinct. Semb. 

5 Mod. 67. | 
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Otherwiſe, if the fine be reverſed by error in the life of his wife: 


for he has afterwards a new title. 5 Mod. 67. 


(D 2.) Who not. 
But a man ſhall not be tenant by the curteſy, where the wife is not 


ſeiſed of ſuch eſtate as that the iſſue which her huſband has by her 


may, by poſlibility, inheric the ſame eſtate. 

As, if a woman has an eſtate to her and the heirs male of her 
body, and ſhe has iſſue a daughter; her huſband ſhall not be tenant 
by the curteſy. Co. L. 29. 6. | 

If a woman, tenant in tail, makes a diſcontinuance, and takes back 
an eſtate in fee, and then takes huſband, has iſſue, and dies; the iſſue, 
by a formeden, may recover the eſtate-tail in the liſe of its father: for 
ſhe was not ſeiſed of the tail during the coverture. Co. L. 29. b. 

If an eſtate be given to two women, and the heirs of their bodies, 
and one of them takes huſband, and has iſſue, Cont. Co. I.. Zo. a. 


Acc. 2 Rel. go. l. 50. Semb. acc. Co. L. 183. Eq. Ca. 150. [2d Part 


of 2 Mad. Ca.] 5 

So, he ſhall not be tenant by the curteſy of a ſeiſin in law, where 
by poſſibility ſhe might have obtained an actual ſeiſin: as, if lands 
deſcend to a woman who takes huſband, has ifſue, and dies before 
entry. Co. L. 29. a. | 

So, he ſhall not be tenant by the curteſy of a bare right or title, 
Tiid. | | 

Nor, of a reverſion, or remainder, expectant upon an eſtate of free- 
hold. id. 

Nor, of a ſeigniory, rent, or common, c. ſuſpended for life. Co. 
I. 29. b. | | | 

So, if the eſtate of the wife determines with her life by expreſs 
limitation or condition, tho' the wife had a fee by a ſubſequent re- 
mainder, or by deſcent, the huſband ſhall not be tenant by the cur- 
teſy: as, if an eſtate be limited to the wife for life, aſterwards to the 
firſt, ſecond, and other ſons in tail, remainder to the right heirs of 


the body of the wife, remainder to her in fee: her huſband ſhall not 


have it by the curteſy. EA. Ca. 150. [2d Part of 2 Mod. Ca.] 
(If a man by will directs truſtees to convey a fourth part of his 


freehold lands to the uſe of his daughter P. for her natural life, fo as 


ſhe alone ſhall take the rents, and her huſband not to intermeddle 
therewith, and after her death for the heirs of her body in fee; her 
huſband is not tenant by the curteſy, it being only an executory truſt, 
and ſhe taking only an eſtate for life. Roberts v. Dixwvell, M. 1738, 
1 Atkyns, 607.] 


[If land is deviſed to A. and her heirs, and if ſhe die before her 
kuſband, he to have 20/7. per annum for life, the remainder to go to 
her children, the huſband is not 2 curtely. Sumner v. 
Partridge, T. 1740, 2 Athyns, 47. 

[If a man gives his real eſtate to truſtees, to permit his daughter to 
take the profits, and to diſpoſe, Sc. for her ſeparate uſe, notwith- 
ſtanding her coverture, her huſband is not tenant by the curteſy. 

Hearle v. Greenbank, P. 1749, 3 Ayu, 695. 1 Veſey, 298.] 
Or, if a deviſe be to a woman for life, with a contingent remainder 


to her iilue, by which the fee deſcends in the mean time to the woman 
being 


li 


Ec 


- 
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being heir to the teſtator; her huſband ſhall not be tenant by the | 


curteſy. R. Eg. Ca. 150. [2d Part of 2 Mod. Ca.] 

So, he ſhall not be tenant by the curteſy, if he has not iſſue born 
alive. 

If the iſſue be ript out of the belly of its mother, tho” it be alive. 
Co. L. 29. 6. 

If the "us be a monſter which has not human form. Bid. 

So, if after iſſue he be attainted for felony, and pardoned ; he ſhall 
not be tenant by the curteſy, if he has not iſſue after the pardon. Per 
Keble, 13 H. 7. 17. a. 


Tenant in Dower. 
Who an * and who not, vide in Dower, A I, 25 &c.) 


(E) Tenant for Life. 


(E 1.) Who ſhall be. 


TENA NT for term of life ſhall be, when lands are demiſed to 
a man for his life. Lit. S. 56. Vide Copyhold, (C 10. 8 ie, 
N 7.) 
Or, for the life of another. Bid. 
Or, for the life of himſelf and ſeveral others. Co. * 41. 3. Io. 8 
So, if tenant for life, by curteſy, or in dower, grants his or 5 
eſtate over, the grantee ſhall be tenant pur auter vie. Co. L. 41. 5. 
So, if lands are d-mifed or granted to a man, generally, and livery 


made upon it. Co. L. 42. a. 


And ſuch demiſe or grant to another, 3 by tenant in fee, 
ſhall be an eſtate to the lefſee for his own life. Hid. 

By tenant in tail, it ſhall be for the life of the leſſor: for that is all 
which he can lawfully grant. Ibid. 3 

So, a demiſe to another for a time indeterminate, paſſes for life, if 
livery be made; or of things which lie in grant, without livery : as, 
a leaſe to a man guamdiu ſe bene geſſerit. Ibid. 

To a woman durante viduitate ; or, dum ſola. Ibid. 

To huſband and wife, during coverture. bid. 

To A. as long as he inhabits. Bid. 

Or, pays ſuch rent. id. | 

Or, till he be preferred to ſuch a benefice. 16:4. 

Or, till out of the profits he has paid 100/. or other ſum. Bid. 

Or, during his exile, if he be abſent from his country; tho' not by 
edit, but voluntarily. R. 1 Vent. 326, 

So, if the king grants office at will, and a rent for it for bis life; 
he has an eſtate for life in the rent, tho it determines with the 
office. Co. L. 42. a. 


(E 2.) What Intereſt he has. 


Tenant for life has a freehold, as well as tenant in fee, or tail. 
Co. L. 43. b. 

So, his life is greater than another's life : and therefore, if he leaſes 
to him in remainder or reverſion for his life; he ſhall have it after the 
death of the leſſee : for it was not a ſurrender. Co. L. 42. a. 

So, if tenant for life takes huſband, and they leaſe to him in rever- 
Gen or remainder for the life of the huſband. Ibid. And 
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And upon ſuch leaſe a rent may be reſerved. Co. L. 42. a. 


So, if tenant for life and he in reverſion join in a leaſe for life, 


they may join in waſte, and he for life ſhall have locum vgflatum, and 


he in reverſion, damages. id. 
So, joint -tenants, the one for life, the other in fee. Bid. 


So, if A. recovers dower againſt tenant for life, he ſhall have the 


land after the death of . Bid. 


(E 3.) What Privileges hie Wal have. 


Tenant for life, or for years, ſhall have houſe- bote, plough- bote, 
hay-bote; viz. eftoveria ædificandi ardendi, et claudendi. Co. L. 41. 6. 

And theſe reaſonable gfovers he ſhall have upon the land demiſed, 
without aſſignment; if he be not reſtrained. Bid. 

So, if the leſſor covenants that he ſhall take Roe? in a wood. not 
demiſed ; he ſhall take in both. R. Dal. 4 Mo. 7 

If he demiſes a manor, (except Frith-cl:/e,) * covenants that he 
ſhall take them ſuper premiſſa; he ſhall not take them in Frith-cleſe. 
R. 1 Leo. 117. 
| Otherwiſe, if the demiſe was (except the trees) and a covenant fo ; 
he ſhall take the trees excepted for 2/ffovers. R. 1 Leo. 117. 

Or, if it be averred, that there are no e/overs but in the land ex- 

cepted. R. Cro. El. 125. 

If a grant be to a leſſee to take eftovers from time to time in a cloſe 
not demiſed, without ſaying for what time; he ſhall take them during 
the term. R. Mo. 7 

But the leſſee * take fire-bote except of under wood. 3 Leo. 16. 
Or, if fire-bote be expreſsly granted, and there be not ſufficient 
underwood ; he may take it of the great trees. Bid. 

Eftovers may be claimed ix aliens /olo by grant, or by preſcription. 

It a grant be to a leſſee to take gfovers, he ſhall have them during 
his term, and his executor after him. X. Dal. 4 

If there be no timber for repairs, it ſhall be 1 by the leſſor, if 
chere be no default in the leſſee. Per tao J. Dal. 4. 

But a grant of e//vers to A. gives him a right only for his life. 

Tho' the grant be to A. pro eaftaments ipſius & haredum, and purſuant 
to a covenant to convey to him and his heirs. K. 1 Leo. 2. 


(F) Occupant. 
(F 1.) Who ſhall be. 


1 F tenant pur auter vie of lands or tenements dies before the cgſuy 
zue vie, he who firſt enters and takes poſſeſſion of the land, ſhall 
have it during the life of the ceſfuy que vie, as occupant. Co. L. 41. 6. 
And therefore, if any enters to _ uſe of another; he who enters 
ſhall be occupant. R. 2 Rol. 151. | 
If tenant pur auter vie leaſes for Bee. and dies before the ce/luy que 
vie; the leflee ſhall be occupant, and his leaſe ſhall be extinct. 2 
Dy. 328. 5. R. 2. Rol. 151. J. 22. 2 Bul. 11. 
If ſuch leſſee leaſes to B. at will, B. being in poſſeſſion ſnall be oc- 
cupant. K. 2 Cro. 5 54. R. 2 Ro. „„ n.. 
Tho” B. claims nothing but as tenant at will. R. 2 Bul, 11. 2 Rol. 


151. J. 30. 2 Cro. 5 54. 
If 
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If tenant pur auter vie leaſes to a feme-covert at will, her huſband 
ſhall be occupant. Per Twi/den, 1 Sid. 347. 

If leflee at will cuts down trees, which 1s a determination of the 
will, yet he ſhall be occupant. Per T wiſden, 1 Sid. 347. 

So, if tenant pur auter vie was diſſeiſed, and dies, the difſeifor ſhall 
be occupant. Per Croke, 2 Bul. 12 D. Cont. 2 Leo. 121. 

If tenant for life levies a fine to the uſe of himſelf and A., and if A. 
dies in the life of tenant for life, to B. ; A. dies in the lifetzine of 
tenant for life ; by equity it goes to B. 2 Cre. 201. 

But he who claims to be occupant, if he does not take actual poſ- 
ſeſſion, ſhall not be occupant. Yau. 188. 1 Sid. 347. 3 Leo. 36. 

So, if a man goes croſs the land, without other intent, he ſhall not 
be occupant. D. Cart. 61. 

If at the death of tenant pur auter vie, his wife and ſon be upon 
the tenements, they ſhall not be occupants without more, for the in- 
certainty. D. Cart. 61. 

So, if a man makes a leaſe in truſt for himſelf for life, ws after- 
wards for his wife, and enters, and dies; the leſſee ſhall not be oc- 
cupant. Vide 1 Sid. 347. 

So, if tenant pur auter vie makes a leaſe upon the ſame truſt ; the 
leſſee ſhall not be occupant, but the wife, if ſhe enters. X. per "three 
J. Bridgman cont. and l in error, Cart. 57. 1 Sid. 347. 1 * 
202. 

So, if a leaſe be to A. and his heirs pur auter vie, and A. dies his 
heir ſhall be ſpecial occupant. Co. L. . 5. 2 Rol. 150. J. 15. 151. 
J. 40. 50. D. 10 Co. 98. a. 

So, if tenant pur auler vie grants a leaſe to commence after his 
death; the leſſee may enter and have it during his term, tho'a ſtranger 
firſt entred, Per tavo J. Cro. El. 182. Agreed 1 Lev. 202. 

[An eſtate pur auler vie may be limited to A. in tail, remainder to 
B.; for this is only a deſcription who ſhall take as ſpecial occupants 
during the life of ce/luy que vie. Low v. Burron, P. 1734, 3 P. V. 
262.) 

[But this does not make an eſtate-tail in A., ſor all eſtates-tail are of 
inheritance, to which dower 1s incident, and within the ſtatute de 
Donis ; and this is neither, but a deſcendible freehold only. 16id.] 

If an eſtate pur auter vie is limited to A. and the heirs of his body, 
[remainder to B. A. by leaſe, or leaſe and releaſe, may bar the heirs 
of his body, but not B. id.] 

Nor, by any act. Semb. per Talbot C. Eid. ] | 

CA. being ſeiſed in fee of ſeveral freehold eſtates, and alſo poſſeſſed 
of a leaſehold reCtory for lives, deviſed “ all his manors, meſſuages, 
lands, tenements, tythes, and hereditaments, and all his real eftate 
* whatſoever, (except what is thercinafter mentioned and deviſed,) 
to truſtees,” in ſtrict ſettlement; he charged his leaſchold with 
rent=charges to two of his younger children, and directed that when 
any of the lives dropped, the leaſe ſhould be renewed, and the names 
of thoſe two children put in, of whom a ſon was to have the prefer- 
ence: it was holden, that the rectory did not paſs by the general words 
of the deviſe, but that A.'s eldeſt ſon and heir took, as > 20-99 occu- 
fy" 4 the death of 4. Sheffield v. Mulgrave, B. R. 5: Geo. 3. 
5 $71] 

* a frechold leaſe for lives be limited to A. and the heirs of his 

body 
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body, with remainder over, A. may may diſpoſe of the whole, and 
defeat the remainders by any conveyance during his lifetime ; or 
ſemb. by his will alone. Blake v. Luxton, B. R. E. 35 Geo. 3- 6T.R. 
289. 3P. Wrms. 10. u.] 

[If an eſtate pur anter vie be limited to a man, his heirs, execu- 
tors, adminiſtrators, and aſſigns, and be not deviſed, it deſcends to the 
heir as ſpecial occupant, Atkinſon v. Laker, B. R. E. 31 Geo. 3. 
4 T. KR. 229.1 

[Where it is granted to a perſon, his executors, adminiſtrators and 

aſſigns, the executors take it ſubject to the ſame debts as perſonalty of 
any other deſcription is. Per Ld. Kenyon, 1bid.] 

[But if an eſtate pur auter vie is deviſed to A. for life, remainder to 
her huſband for life, remainder to their firſt and other ſons in tail- 
male, remainder to their daughters in tail, remainder to the right 
Heirs of A., and the leaſe is renewed according to theſe limitations; 
Chancery, on a bill by the eldeſt ſon, having a ſon minor, will decree 
the leaſe to be renewed to the uſe of A. for life, remainder to the 
plaintiff and his heirs (a fine ſur conceſſerunt being firſt levied). D. 
Grafton v. Hanmer, 1722, 3 P. V. 266.) 

[If A. ſeiſed of a leaſe to him and his heirs for there lives, by ſet- 
tlement before marriage limits it to himſelf ſor life, and to his firſt and 


every other ſon in tail male, a perſon may take ſuch eſtate ſo granted 


in fee, determinable on three lives by way of remainder, as a ſpecial 
occupant. Norten v. Frecker H. 1737, 1 Atkyns, 5 24.) 

But if a leaſe be to A., his executors or aſſigns, pur auter vie; his 
executor ſhall not have it as ſpecial occupant : for an occupant has the 
| freehold, which an executor cannot take. Dy. 328. 6. R. 2 Rel. 152. 

. l. 

* 2 adminiſtrator : for he is not an aſſignee to ſuch intent. R. 
Cro. El. oi. Mo. 664. R. Tel. g. 

Nor, ſhall he be ſubject to payment of debts. 1 Ver. 234. 

Yet, by the /. 29 Car. 2. 3. if tenant pur auler vie does not deviſe 
his eſtate, and there be not a ſpecial occupant, it ſhall go to the ex- 
ecutors or adminiſtrators of the grantee, and be aſſets in their hands. 

And this ought to be underſtood, for want of afſets : for the execu- 
tor ſhall not have it if he does not prove ſuch want. R. 1 Ver. 234. 
for in its nature it is an inheritable eſtate, and goes to the heir. Sc. 
0 

{By /. 14 G. 2. c. 20. . 9. ſurplus of eſtates pur auter vie, if no 
ſpecial occupant, and not deviſed, ſhall go and be diſtributed as the 
perſonal eſtate of teſtator or inteſtate. ] 

And he who enters ſhall be occupant z but —_ creditors he is 
executor de ſon tort, Carth. 166. 


(F 2.) Of what Things. 


Occupancy ought to be of things of which there ny be an actual 
poſſeſſion : as, of land, or ſea, Fa. 188, 
But there cannot be an occupant of a rent. Co. L. 41. b. Cro. El. 
721. 901. R. Mo. 664. 2 Rol. 150. J. 48. 
. of a thing exiſting ſolely by creation of law: as, of an ad- 
vowſon, common, fair, title, dignity, Cc. Vau. 190. 194. 
Nor, of tythes, &c. Yau. 201. 
Not of a an uſe before the /. 27 H. 8. 10. 2 Cro. 201. 
| And 
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And things, of which there cannot be an occupant, determine by 
the death of tenant for life. Yau. 201. 

And if there be a remainder limited upon his eſtate, it commences 
immediately. Per Poph. Mo. 664. 

So, there cannot be an occupant againſt the king. Co. Z. 41. B. 
Sav. 62. 

Yet, an occupant may take a common, advowſon, Sc. as append- 
ant to land which he occupies. Yau. 190. 196. | 

So, if a leaſe be of land and tythes rendring rent, the occupant of 
the land ſhall have the tythes : for the rent is increaſed in reſpect of 
it, tho“ it wholly iſſues out of the land. Per Vaughan ; but judgment 
was againſt him, Vau. 202. 

An occupant in the nature of the thing has but a bare poſſeſſion, 
which he may take, or leave, at his pleaſure. Yau. 189. 

And therefore, he cannot be ſubject to a tenure, condition, Oc. 
Pau. 189. 

But civil conſtitutions may ſubject him: and therefore, by the com- 
mon law, the freehold is caſt upon the occupant. Yau. 191. 195. 

So, an occupant ſhall be ſubject to a rent reſerved upon the. leaſe 
pur auter vie. Vau. 190. Co. L. 41.6. 

So, if tenant pur auter vie leaſes for years to one, who leaſes at will: 
. tho? the leflee at will be occupant, yet the leaſe for years is not extinct. 
R. 2 Bul. 12. 2 Kol. 151. J. 30. 2 Cre. 554. 

Or, if a remainder was upon a leaſe for years, or the leaſe was of 
covin, Sc. it ſhall not be extinct. 

So, an occupant ſhall be ſubject to waſte. Co. L. 41. ö. Vau. 190. 

So, to a forfeiture, condition, &c. Yau. 190. 


(G) Tenant for Years, 
(G 1.) By what Words a Leaſe ſhall be. 


PEN ANT for term of years ſhall be, where a man lets lands to 
another for a term of certain years. Lit. /. 58. | 

The uſual words to make a leaſe are, demiſe, grant, to farm let, &C. 
Co. L. 45. b. 

So, any words, which amount to a grant, are ſuſſicient for a leaſe. 
Co. L. 45.6. | 

As, if a man N grants, and agrees, that B. Gall have ſuch 
land for ſo many years, and B. covenants to pay the rent ; it is a good leaſe 
for years. R. Mo. 861. Hob. 35. Win. Ent. 119. R. 2 Cre. 92. 
K. 1 Rel. 847. l. 40. R. Cro. Car. 207. Fon. 231. 

So, if he covenants, that the covenantee ſball enjoy ſuch land for fach a 
time, rendring rent. R. 1 Leo. 136. 

So, articles, which ſay, it is agreed that A. ſhall leaſe to B. for ſeven 
| th ars, provided that B. ſhall render rent. amounting to the preſent leaſe ; 
tho! it be covenanted to make a leaſe according to the agreement. R. 

I Rol. 847. J. 50. Cro. El. 486. 

So, if a man ſays, you ſhall have a leaſe of bend i in D. for 21 years at 
lol. per annum, make a leaſe in writing, and I will ſeal it ; it will be 
a leaſe by harol, tho' not in writing. Cro. El. 33. Mo. 8 

[Parol leaſe to commence at a future day is good, ſo it is not to hold 
for more than three years from the making. Ryley v. Hicks, M. 11 G. 

Str. 65 1. 
[A demiſe 
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[A demiſe from Michaelmas for a year, and ſo from year to year, 
is a leaſe for every particular year, and good for every year leſſee 
enters into. Combes v. Cole, T. 9 G. 2. B. R. H. 305.) 

[If tenant for years agrees with leſſor that he ſhall have the pre- 
miſes for the remainder of the term, paying the rent reſerved on the 
original leaſe ; it is a leaſe, and not an aſſignment, tho' he has parted 
with the whole term. Poultney v. Holmes, M. 7 G. Str. 405.] 

But a covenant, that a ſtranger ſpall enjoy ſuch land for ſo many years 
at ſuch a rent, does not amount to a leaſe, but a covenant. 1 Leo. 126. 

© So; a covenant, that he ſhall permit the covenantee himſelf to hold the 
land for ſo many years, does not amount to a leaſe : for it ſounds only 
in covenant. KR. 1 Rol. 848. J. 5. 

So, an article, that he is content A. ſhall have a leaſe for fix years, that 
the rent ſhall be 101., &c.; for it appears to be only inſtructions for a 
leaſe. R. 1 Rol. 848. J. 10. | 

So, a defeazance of a recognizance, that A. ſhall convey an advozvſon 
to B., and that B. ſhall always quietly enjoy it, does not amount to a pre- 
ſent leaſe. XR. Co. Ent. 85. a. N | 


| So, a covenant 1 levy a fine, upon condition, that if A. ſhall pay 1001. 


within 13 years to B., it ſhall be to the uſe of A., and in the mean time to 
the uſe of B., and that B. ſhall enjoy it for 13 years, does not amount to 
a leaſe to B. if the fine be not levied. R. 2 Cro. 172. 1 Rol. 847. U. 

[So, a paper containing words of preſent contract, with an agree- 
ment that the leſſee ſhould take poſſeſſion immediately, and that a leaſe 
ſhould be executed in futuro, operates only as an agreement for a leaſe, 
and not as a leaſe itſelf. Goodtitie v. Way, B. R. E. 27 Geo. 3. 1T.R. 
7555. an inſtrument on an agreement ſtamp, reciting that A., in caſe 
he ſhould be entitled to certain premiſes on the death of B., would 


immediately deviſe the ſame to C., declaring that he did thereby agree 


to demiſe and let the ſame, with a ſubſequent covenant to procure a 
licence to let from the lord, operates as an agreement for a leaſe, and 
not as an abſolute demiſe. Coove v. Clare, B. R. M. 29 Ges. 3. 
22 9 701 | | | 

[Words in an agreement “ that A. ſhall hold and enjoy,” Cc. if 
not accompanied by reſtraining words, ſhall operate as words. of pre- 


ſent demiſe. Per be v. Aſoburner, B. R. H. 33 Geo. 3. 5 T. KR. 163.] 


[SSecùe, if they be followed by others which ſhew that the parties 
intended that there ſhall be a leaſe in futuro. Ibid.) : 
{The whole muſt depend on the intention of the parties. Bid. 


(G 2.) By what Perſons. 


A Tenant in fee-ſimple may make leaſes, without limitation or re- 
raint. 

So, tenant in tail may make a leaſe for his own life. 

And now, by the ff. 32 H. 8. 28. he may make leaſes for three 
lives, or 21 years. Vide ante, (B 32.)=Pgſt. (G 4, F.) 

So, by the ſame ft. huſband and wife may make leaſes for three lives, 
or 21 years, Sc. Vide Baron and Feme, (G 3.) 

[Maſter of the Rolls may make leaſes in truſt for himſelf, PVilſin 
v. Sewell, M. 7 G. 3. 4 B. M. 1975.) | | 
lf tenant for life makes leaſe for years, and leſſees, thinking he 
had power, lay out great ſums, and reverſioner lets them go on with- 
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out giving them notice, a court of equity will decree the remainder 
of the term, after the death of tenant for life, to the leſſees. Anon. 
in Sc. M. 1719, Bunb. 53.] | | 


(G 3.) By ſpiritual perſons, &c. at common law.) So, by the com- 
mon law, ſpiritual or eccleſiaſtical corporations might make leaſes for 
lives, or years, without limitation, or reſtraint, concurrentibus iis que 
in jure requiruntur. Co. L. 44. a. 2 Infl. 457. 

So, a maſter and fellows of a college, hoſpital, c. Co. L. 44. a. 

An archbiſhop, or biſhop, might make a leaſe, with the confirm- 
ation of the dean and chapter. Co. L. 44. 4. 10 Co. 60. a. 2 Lev. 
137. | 
%, a dean and chapter, by common conſent under their common 


ſeal. - 
| 4 a prebendary with the aſſent of biſhop, dean and chapter. 


2 And. 168. | | | 
And the biſhop, and dean and chapter may confirm, by ſeveral 

deeds. R. 1 And. 47. | | | 

So, a parſon or vicar of a church, with the conſent of patron and 
ordinary. Co. L. 44. a. 2 Lev. 61. 

Tho' the leaſe was to commence after his death, it would be good 
againſt the ſucceſſor. Dy. 69. a. Hob. 7. 

So, a leaſe by a parſon or vicar before the ff. 13 El. 10. was good, 


being confirmed; tho' the confirmation was after the ſtatute. R. Cre. 


El. 18. Vide poſt. (G 5.) | | 
But, a leaſe by an eccleſiaſtical perſon, before he was entitled to 
poſſeſſion, was void: as, if the king appropriated a church, in the 
life of the incumbent, to a biſhop, &c. and the biſhop made a leaſe 
for 40 years to commence after the death of the incumbent ; it would 
be void: for he had nothing in the lifetime of the incumbent. R. 
Dy. 244- | 

So, a leaſe by a parſon, provoſt, &c. not confirmed, was void by 
lis death. Dy. 239. 6. 2 H. 4. 5. a. 5 | 

Or, confirmed by patron and ordinary, but not by the grantee of 

the next avoidance. For. 454. | 

And tho” the grantee preſents, and his preſentee does not avoid the 
leaſe ; the patron in fee may afterwards avoid it, tho' he confirmed 


it : for being once void, it ſhall not afterwards be good. R. Jon. 454- 


(G 4.) By the ft. 32 H. 8. 28. 1 El. 19. & 13 El. 10.] So, by 
the /. 32 H. 8. 28. all leaſes of any hereditaments by indenture 
under ſeal, for term of years, or life, by any perſon having an eſtate 
of inheritance in right of their churches, ſhall be good againſt them 
and their ſucceſſors, in the ſame manner as if ſeiſed in fee. 


Provided, not to extend to leaſes of lands in farm by virtue of any 


old leaſe, unleſs ſuch old leaſe be expired, ſurrendred, or ended 


within one year after making of a new leaſe; nor to a grant of any 


reverſion of lands, &c.; nor to a leaſe of lands not moſt commonly 


letten by the ſpace of 20 years before; nor to a leaſe without im- 


peachment of waſte; nor to a leaſe above 21 years or three lives 
from the day of the making; and that on ſuch leaſe be reſerved the 
_ accuſtomable rent paid for the ſame within 20 years next 
cfore. | 


Provided, | 
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Provided, not to give power to any parſon, or vicar, to leaſe lands, 


Sc. of their churches, otherwiſe than before. 5 | 
y the . 1 El. 19. all eſtates made by any archbiſhop, or biſhop, 
(to any but the queen, and by the /. 1 Far. 3. eſtates to the crown,) 
and by the ff. 13 El. 10, eſtates, leaſes, c. by the maſter and. fel- 
| Jows of any college, dean and chapter, maſter or guardian of an 
hoſpital, parſon, vicar, or any having any ſpiritual or eccleſiaſtical 


living, of any lands belonging to their college, church, &'c. ſhall be 


void, other than leaſes for 21 years or three lives from the time ſuch 
leaſes ſhall be made, whereon the accuſtomed yearly rent ſhall be 
reſerved payable during the ſaid term. | | 


Provided, not to make good any leaſe, or grant, by any college or 


collegiate church, for more years than warranted by their private 
ſtatutes. | 

Provided, not to extend to any leaſe or ſurrender of a former leaſe, 
or by force of a covenant in a former leaſe then continuing; ſo that 
the new leaſe do not contain more years nor leſs rent than the former. 

And by the /. 14 El. 11. the ff. 13 El. 10. does not extend to 
leaſes of houſes in any city, borough, town-corporate or market- 
town, or the ſuburbs thereof, made as by the law before, and the 
private ſtatutes of any college, Sc. they might have been made; ſo 
as ſuch houſes be not the capital or dwelling-houſe, and have not 
above 10 acres of land; and fo as the leaſe be not made in reverſion, 
and reſcrve the accuſtomed yearly rent, and charge the leſſee with re- 
paration, and be not made longer than for 40 years. 

Nor, to alienations, when before, with, or preſently after, afſur- 
ance be made to ſuch colleges and their ſucceſſors, &c. in fee ab- 
ſolutely of lands, &c. of as good value, and as great yearly rent. 

So, by the „f. 18 El. 11. the leaſes upon the /. 13 El. 10. ſhall be 
void, if leaſes of lands, &c. whereof any former leaſe is in being, not 
to be ſurrendred or ended in three years next after making ſuch new 
leaſe. | 

So, by the /,. 18 El. 11. bonds, covenants, &c. to make or renew 
leaſes contrary to this act, and the /. 13 El. Io. are void. | 

By the /. 13 El. 20. no leaſe of any benefice, or eccleſiaſtical pro- 
motion with cure, ſhall be good, longer than the leſſor is reſident, 
ſerving the cure, without abſence above 8c days in one year. 

Provided, that a parſon, having two benefices, may deviſe that 
on which he 1s not reſident to his curate, who ſhall ſerve the cure; but 
ſuch leaſe ſhall endure no longer than the curate's reſidence, without 
abſence above 4o days in any one year. > 

And by the Bt. 14 El. 11. leaſes by curates ſhall be of no better 
force than if made by him for whom he ſerves the cure. 

And therefore, now, all perſons ſciſed in right of their church are 
enabled to make leales for three lives, or 21 years, obſerving the di- 
rections of the /. 32 H. 8. and the reſtrictions of 1 & 13 K. Co. I. 
. | 
So, a biſhop ſeiſed in right of his biſhopric. Co. L. 44. b. 

A dean, archdeacon, or prebendary, Cc. ſeiſed of ſole poſſeſſions 
in right of his deanery, &c.; for they are ſeiſed jure ecclefie. Co. I. 
44. b. R. Cro. El. 350. 4 Leo. 51. | 

50, a Chancellor of a church, treaſurer, præcentor. R. 1 Lev. 


112. | 
| But 


U. 
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But a parſon, or vicar, are not enabled by the ,. 32 H. 8. yet they 


are reſtrained by the ff. 13 El. 10. to make leaſes above three ws, 
or above 21 years. Co. L. 44. b. 


(G 5.) What leaſes are warranted by thoſe PO and what not.] By 
the . 32 H. 8. 28. perſons ſeiſed of an eſtate of inheritance in right 
of their churches, may leaſe all manors, lands, tenements, or other 
hereditaments, whereof they are ſo ſeiſed. Vide Baron and Feme 
(G 3.-K). Vide ante, (B ga.) 


And this extends to all perſons ſeiſed in fee in right of their church: 


as, to a chancellor of a cathedral church. R. 1 Lev. 112. 

To a prebendary, treaſurer, &c. 1 Lev. 112. R. Cro. El. 350. 
4 Leo. 5 1. 

A dean, archdeacon, and all others ſeiſed in Gobi of the church, 
except a parſon, and vicar. | 

But a leaſe, grant, eſtate, Cc. is void by the %. 1 El. 19. and 


13 El. 10. made of any manors, lands, Oc. or other hereditaments, 


being parcel of the poſſeſſions of ſuch biſhopric, college, Ec. (or be- 
longing to the ſame, by the /. 1 K..) | 

And theſe words ſhall be underftood of poſſoſſions, Se. concerning 
the biſhopric. 10 Co. 61. a. | 

And therefore, if a biſhop grants a rent- charge, it does not bind 
his ſucceſſor. 5 Co. 15. a. 

Or, grants an annuity ; tho” it is perſonal : for it is a charge in 
reſpect of the biſhopric, and his. ſucceſſor would be charged. 5 Co. 
14. b. R. 10 Co. 61.6. Bridg. 31. 

Or, ſuffers a recovery againſt him in a writ of annuity, "7 verdict 
or confeſſion. 10 Co. 61. a. 

Or, makes any charge or incumbrance. 10 Co. 60. l. 

Or, makes a confirmation of a leaſe by his leſſee. 5 Co. 15. 4 

So, if he grants the next avoidance. R. 10 Co. 60. 6. Cre. Car. 
259. R. Cro. El. 440. 5 Co. 15. a. 1 And. 244. 

Or, makes a diſpoſition of any thing in his powers except by leaſe 
for lives, or years, not reſtrained. 10 Co. 60. 6 

Or, permits an uſurpation upon a church which belongs to him. 
R. Jon. 46. 

So, if he grants new offices, which are not of neceſſity, &c. R. 
1 And. 244. | 

Or, an antient office with a new fee. R. ter three J. Cro. Car, 49- 
Or, an antient fee, una cum 3 l. per annum: for the grant is in- 
tire; and therefore, being with a new fee, it is void. Dub. Cro. Car. 
48. Semb. that it is void only for the new fee. Bridg. 32. Ley, 71. 
Vide infra. 

So, if he grants an antient office to two, where it was uſu: ally 
granted only to one. R. 10 Co. 61. R. Cro. Car. 259. R. Jon. 264. 

Or, grants in reverſion, an office granted only in poſſeſhon. R. 
10 Co. 61. R. Cr. Car. 259: NR. Fon. 264. 

[Biſhops may grant antient officer, with the antient fees, in the ſame 
manner as they have been «/ually granted before 1 El. 19. and the 
utility of ſuch office is immaterial. Trelawney v. Bi ifpep of W. inchefler, 
H. 30 G. 2. 1 B. A. 219.] 

So, if the grant be of things in grant, out of wien a rent cannot 
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be reſerved : as, of an advowſon, fair, franchiſes, Sc. Co. L. 44. 3. 


10 Co. 60. 5. R. 5 Co. 3. D. Bridg. 

[By /. 5 G. 3. c. 17. leaſes by ecclefaſtical pink, of tithes and 
other incorporeal hereditaments only, which lie in grant, and not in 
livery, for three lives or 21 years, are declared good.] 

[But none ſhall grant longer leaſe than their local ſtatutes allow.] 
[Aion of debt may be brought for rent 28 days in arrear, on fuch 

eaſe.] 


Yet a grant of offices of neceſſity, confirmed by the dean and 


chapter, Oc. is not reſtrained by the /. 1 El. or 13 El. if it be with 
the antient fee : becauſe there is no diminution of the revenue; and 
it is therefore good againſt the ſucceſſor. R. 10 Co. 61. 

So, a grant of a new office of neceſlity, with a reaſonable fee, being 
confirmed by the dean and chapter, is not reſtrained ; and the rea- 
ſonableneſs of the fee ſhall be adjudged by the court: as, the office 
of keeper of his houſe and gardens, with a fee of 3/. R. Gro. Car. 
48. 10 Co. 61.b. Bridg. 31. 

The office of parker, and ſteward, R. Cro. Car. 48. Bridg. 29. 
Ley, 71. 

The office of commiſſary, or official. R. Fon, 264. Cro. Car. 258. 

So, a grant of the office of regiſter by the biſhop of Brifto!, &c. 
newly founded, as well as by an antient biſhopric, if it was uſually 
granted b. fore the jt 13 El. 10. K. 2 Lev. 137. 

So, a grint of an antient office with an antient fee, if by another 
grant a ncw lee be alſo added, it is void only as to the new fee. Vide 

Pd. } 
4 50, a grant in reverſion is good, where antient grants have been in 
reverſion. Crs. Car. 259. 

Or, a grant to two, where antient grants were ſo; tho' they were 

not of late time. 4 Med. 17. 


And uſage ſince the ſtatute is evidence of antient uſage at the time 


of the ſtatute. R. 4 Med. 17. 

So, a confirmation of a leaſe after 13 Et, if the leaſe was dy 
before the /. 13 El. 10. 5 Co. 15. Vide ante, (G 3.) 

- Bo, a leale by a biſhop, as truſtee ſor a charity, is good againſt his 
ſuccetlor ; tho” it be not conformable to the ſtature. Dute, 139. 

A leaſe within this ſtatute ought to be by indenture; and not by 
dced-poll, or pare. Co. I. 44. a. 

So, it ought to commence from the making. Co. L.. 44. 4. IMs. 
253. [Comp 714] PVidepel.(G 8, 9.) . 
Or, from the day of the making. Vide the ft. 13 El. 10. Co. L. 
44. @ Cort. Co. L. 45. a 

Or, a dotu ;. for that hall be e to be from the delivery, ut 
res magis valeat. N. per three J. Treby cont. 3 Lev. 439. Semb. Mo. 
107. 


And ther:fore, to commence at a future day, is void. 1 Leo. 36. 


3 Leo. 131. 

So, it ought not to exceed three lives, or 21 years, Co, L. 44. b. 

And therefore, it it be for four lives, it Gall be void; tho' one of 
them dies in the life of the leſſor. 10- Cz. 62. 

So, if it be for three lives and 21 years alſo, both together: ſor the 
ſtatute ſpeaks in the disjunctive. Co. L. 44. 5. N. 5 Co. 2. 1h. 
253. N. Cro. Bl. 141. | But 


I 
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- But a leaſe for three lives, tho' the leſſee is not one of them, ſhall 
be good. R. 6 Co. 37. b. 2 Cre. 76. ' 3 

So, a leaſe for one, or two lives, or for leſs than 21 years. Co. L. 
44 b. R. 1 Leo. 306. | | 

Or, for 10 years, and afterwards for 11 years. 1 Leo. 148. 

Or, for 20 years from Michae/mas next. 1 Leo. 148. | 
So, a leaſe for 20 years, and another for 20 years after the end of 
2 former, is good within the 7. 14 El. Poph. 9. Cont. ſemb. 3 Keb. 
ra | | 
80 it ſhall not be without impeachment of waſte. Co. L. 44. b. 


is not good: becauſe waſte cannot be puniſhed. C9. L. 44. 6. Mo. 
1 | | 

So, a concurrent leaſe for life ſhall be void, tho? it be confirmed 
by the dean and chapter, &c.; for the former would be diſpuniſhable 
for waſte. Co. L. 45. a | Es 


able for waſte. Co. L. 44. 5. 
| So, it ought to be of lands moſt uſually demiſed, or occupied by 
the farmers of it, for 20 years next before. Co. L. 44. b. 

And the demiſe ought to be by him who has the inheritance : for 
a demiſe by tenant by the curteſy, or in dower, or guardian in chivalry, 
&c. is not ſufficient, Co. L. 44. 6. 

But it is ſufficient, if the land has been uſually demiſed, er occupied 
by farmers within 20 years, in the disjunctive: and therefore, if land 
antiently demiſed, be purchaſed by a biſhop, and manured 15 years 
in his hands, it may be afterwards demiſed. K. per two F. 1 Sid. 
316. 416. 1 Lev. 213. but i200 J. cont. there, Ray. 165. , | 

So, a demiſe by will, or a grant by copy, is ſuſſicient, if it be for 
11 years or more, at one or ſeveral times. Co. L. 44. b. N. 6 Co. 
37. 2 Gro. 76. R. Mo. 759. | | 

And the moſt accuſtomabic rent, paid for 20 years next before, 
ought to be reſerved annually during the term. Co. L. 44. 6. 

And therefore, a leaſe of a thing, out of which rent cannot be re- 
ſeryed, ſhall be void againſt the ſucceſſor ; as, a leaſe of a fair, franchiſe, 
or other thing not manurable. N. 5 Co. 3. a. 2 Cr. 111, 


* 


Or, of tithes, &c. R. per three J. Mo. 778. K. 2 Cro. 173. 112. 

Tho' the antient rent be reſerved : for it is not incident to the re— 
verſion, tho? it be good by way of a contract. R. 5 Co. 3. a. 

Yet if the demiſe was for years, ſor which the ſucceſſor may have 
remedy for the rent in reſpect of the contract, it may be good. R. 
2 Cre. 112. D. 2 Sand. 304. Per Huli, Hard. 326. _ 

So, a leaſe is not good, where part of the lands never were de- 
miſed: for then the antient rent cannot be referved. Mo. 199. 

So, a leaſe is not good, which reſerves the rent init, which was 
before in gold: for it is not the accuſtomable rent. R. 5 Co. 5. 6. 

Or, reſerves the antient rent pro ratd. 5 Co. 5. b. 

Or, joins two farms, and reſerves the rent of both together. Mid. 

Or, if two farms were antiently demiſed, and the demiſe is of 


2 rendring the antient rent, without ſaying, what rent. R. Cyo. 
Car. 95. a | I 


Or, if a copyhold be purchaſed in, and the antient rent is augmented 


Pro ratd. X. 5 Co. 5. be Mo. 199. | A 
S 72 or, 


And therefore, a leaſe to one for life, remainder to another for life, 


But a leaſe for three lives is good: for the occupant ſhall be puniſi- 
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Or, if two acres, with other lands, are demiſed, and the antient 


rent of the two acres be reſerved for the whole. K. 2 Jon. 111. 
Or, if two acres are demiſcd, without an exception of trees, which 


uſually were excepted, reſerving the fame rent. . R. 2 Cro. 458. 
80, by . 18 El. 6. no maſter, provoſt, Cc. of any college, &c. 


in any of the univerſities, Mincheſter, or Eaton, ſhall leaſe any the 


lands, Oc. to which any tithes, arable land, meadow, or paſture be- 
Jong, unleſs a third of the old rent be reſerved i in corn, c. 
The rent reſerved ren the laſt leaſe is the accuſtomed rent. Hard. 
26. 
p If there be a covenant to pay, which | is effectual, it is tantamount 
to a reſervation. Hard. 326. 

But if a copyhold eſcheats, or is forfeited, it may be demiſed with 
the manor rendring the antient rent, with an augmentation pro rat, 
5 Co. 5. b. Mo. 199. 759. 

Or, a partition be made, and the rent of each part be reſerved pro 
ratd. Co. L. 44. b. 

80, it ſhall be good if the rent be reſerved yearly « or half-yearly, 
where it was before quarterly. Sev. cont. 5 Co. 5. b. R. acc. 6 Co. 
38. 8. 2-Cro. 76. R. C. Car. 17. Go. L. 44. 6: | 

Or, if he reſerves eight buſhels. of corn, where it was before one 
quarter. 5 Co. 5.6. 

So, if he refer es the antient yearly rent; tho' an heriot, fine upon 
the death of the tenant, or other proſit or caſualty, not annual, be 
not reſerved; for the ſtatute ſpeaks only of yearly rent. Co. L. 44. b. 
R. 6 Co. 38. 2 Cro. 76. N. Ms. 759. 

So, if he reſerves the antient rent, tho” part of the lands antiently 
demiſed for it be excepted. N. per three J. tuo cont. and afterwards 
effirmed in B. R. 1 Med. 203. 2 Mod. 57. 

If reſerved at the antient days of payment, or twen: 7 days after: 
for that is for the beneſit of the ſucceſſor. R. 2 Lev. 62. 

So, a leaſe by a college is not void by the ff. 18 . 6. tho? no rent 
be reſerved in corn, w "At land, meadow, paſture, or tithes of corn 
are not part of the demiſe. R. Saw. 68, 

So, it ſhall not be intended, that it is not the antient rent, if it be 
not ſpecially found. R. 1 7 306. 

And it need not be ſhewn, that the third part of the rent was re- 
ſerved in corn, according to 18 El. 6. R. 1 Leo. 306. 

So, a leaſe by the. 32 H. 8. 28. is not enabled to be made of a 


reverſion, nor if a former leaſe be in ee, not ſurrendred or determined 


within a year after the new leaſe, Co 44. 6. | 

And fuch ſurrender ought to be abſolute, and not conditional, 
Co. L. 44-6. K. 5 Co. 2. 6. 

[Lhe ſurrender of a prebendary's eaſe, with a condition, that if 
the then prebendary did not in a week after grant a new leaſe, the 
ſurrender ſhould be void, is good to warrant a renewal. IWWilfen v. 
Carter, H. 17 G. 2. Str. 120:. Contra. Co. L. 44. 6. R. 5 Co. 2.6.] 

[If dean and chapter ſeal a leaſe before the old one is ſurrendred, 
it is invalid; and thereſore if they re-ſcal it afterwards, it is only effec- 
tual from that time: and a canon elected before the ſecond, and after 
the firſt ſealing, i is entitled to his ſhare of the fine, tho? it was paid 
before the firſt. Winne v. Hampton, P. 1747, 3 Atlynt, 473.) 


90, a leaſe of a reverſion, i in futuro, or concurrent, cannot be made 
within 


ſe 
th, 
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within the 14 El. 11. for they are all leaſes in reverſion. R. Cart. 
14, 15. K. Hob. 269. R. Cro. El. 473. 564. Cont. as to a con- 


current leaſe within three years of the former leaſe expired, per Hale. 


But R. acc. as to a leaſe in futuro. 3 Keb. 46. 107. 193. 2 Lev. 61, 2 
But a biſhop may make a concurrent leaſe for 21 years, if it. be 

confirmed by the dean and chapter, tho' there be a former leaſe in 
eſſe, not determined within a year: for the ff. 1 El. does not reſtrain 
leaſes, which do not exceed three lives or 21 years; and therefore, 
if it has the circumſtances required by the common law, the leaſe 
ſhall be good, tho? it be not enabled by the /. 32 H. 8. Co. L. 45. a. 
R. per ten F- Mo. 108. 1 Leo. 148. And this. fince the 18 EI. 11. 
for a biſhop is not there mentioned, Cart. 14. | 

Tho? the former leaſe has four, or more years to come. Mo. 108. 

So, a maſter and fellows of a college, dean and chapter, &c. all 
reſtrained by the ,. 13 El. may make a concurrent leaſe (concurrentt- 
bus its que in jure requiruntur) tor years, tho* the former leaſe be not 
determined within a year, ſo that, fince the ff. 18 El. 11. it be to be 
ſurrendred or determined within three years. Co. L. 45. 4. 

So, every leaſe, not enabled by the fl. 32 H. 8. nor rettrained by the 
ff. 1 El. or 13 El., ought to be made with the circumſtances and con- 
ſent required by the common law. Co. L. 45. a 

So, a leaſe of a houſe in a city, &c. not enabled by the /. 14 EL 11. 
ſhall be good, if it be not within the reſtriction of the 13 El. aud 
18 El. Semb. Cart. 15. 

So, a leaſe of a houſe in a city, c. purſuant to the ,. 14 Eli is not | 


within the /. 13 El. or 18 EI. R. Hob. 269. 


So, a leaſe by a biſhop, or other ſpiritual corporation ſole, ſhall be 
good againſt himſelf, tho? he does not purſue the directions of the 
ſtatutes, tho? the ſtatute ſays, that it ſhall be void zo all intents, Kc. 
Co. L. 45. 4. R. 3 Co. 59. b. K. 1 Aud. 244. 

So, a leaſe by a corporation aggregate, not purſuant, ſhall be good 
againſt them during the liſe of the dean, or other head of the corpo- 
ration. Co. L. 45. a. R. 3 Co. 60. a. R. Mo. 875. R. 1 Leo. 308. 

But it ſhall be void immcdiately upon the death or removal, &c, of 
the biſhop, dean, or other head. R. 10 Co. 62. 4 

And the acceptance of rent by the ſucceſſor does not make it good 
for his time. Cont. 1 Rol. 476. I. 15. Dub. Cro. Car. 95² R. acc. 
2 Cro. 173. Dub. Cart. 16. 

So, a leaſe by a corporation aggregate, which has not an head, 
ſhall be void as to themſelves. Hard. 326. 


(G 6.) A leaſe by ſeveral 3 hex it operates.) If parceners or 
joint-tenauts join in a leaſe, this ſhall be but one leaſe: for they have 
but one frechold. 2 Kol. 64. J. 20. 

If tenants in common join in a leaſe, it ſhall be ſeveral leaſes of 


their ſeveral intereſts. 2 Rol. 64. J. 15. 


90, if A. the owner of the land and a ſtranger join in a leaſe by 
indenture; it ſhall be the leaſe of A. only, and the T of 
the ſtranger. Co. L. 45. a 

90, if A. and B. join in a leaſe of their ſeveral 1 it ſhall be 
ſeveral leaſes of their ſeveral eſtates, and a confirmation by each of 
the leaſe of the other. Co. L. 45. a 

So, if tenant for life, and he in remainder or reverſion in fee, join 

„ | in 
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in a leaſe; it ſhall be the leaſe of tenant for life during his life, and 
the confirmation of him in remainder or reverſion; and after the 
death of tenant for life, it ſhall be the leaſe of him in remainder or 
reverſion. Co. L. 45. a. | 5, 

[But a leaſe, executed by tenant for life, in which the reverſioner 
who was then under age was named, but which was not then ex- 
ecuted by him, is void on the death of the tenant for lifez and an 
execution by the reverſioner alone aſterwards is no confirmation of it 
fo as to bind the leſſee in an action of covenant. 1 Term Rep. 86.] 

So, if tenant pur auter vie, and he in remainder or reverſion join; 
it ſhall be the leaſe of the tenant for life during the life of ce/ſtuy que 
vie, and afterwards the leaſe of him in reverſion or remainder, and 
the confirmation of tenant for life. Co. L. 45. a. 


(G 7.) A leafe by eſtoppel, &c.) So, if a ſtranger makes a leaſe by 
indenture, it ſhall be good againſt himſelf by g/cppel : for he cannot 
fay nil habet in terementis. Co. L. 45. a. Vide Eftoppel. 

So, if A., who has right in land, and a ſtranger join in a leaſe ; it 


| ſhall be good againſt the ſtranger by efoppel. Co. L. 45. 4. 


So, a leaſe by indenture, or fine, thall be good by efloppel, tho“ 


there was another leaſe in ee for the ſame time. PJ. Com. 434. 

Bo, leaſe for years may be good by eſtoppel, for part of the years, 
for which there is a former leaſe in , and for the refidue it ſhall 
be good in point of intereſt. R. 1 Sal. 275. 

If A. by indenture leaſes for years the land of B., and afterwards 
1 the land, the leaſe ſhall be good againſt his heir by e/loppet. 
Ho. 20. | | 

[But where the plaintiff, the leſſor, ſhewed by his own declaration 
that the leaſe was void, it was held to be no eſtoppel againſt the de- 
fendant the leſſee. Ludford v. Barber, B. R. H. 26 Geo. 3. 1 T. R. 
86. | | 


So, a leaſe ſhall be good of land in poſſeſſion. 
Or, in reverſion, after an eſtate for life, years, or an eſtate-tail in 
policihon. | bd 


So, a leaſe to A. for 21 years, and the ſame day another leaſe of | 


the reverſion for 21 years, is gobd. Pl, Com. 432. b. | 
So, a leaſe of land in poſleſſion, to commence after a leaſe to A. 
Pl. Com. 432. b. : 
So, A. ſciſed in fee may make a leaſe to commence aſter his death. 


Skin. 543. 


So, a leaſe for years may be aſſigned for part of the years. Shin. 


$43 


But a leſſee for years cannot aſhyn his term to commence after his 
death: for he has only a poſlivility, Skin, 543. 


5 (G 8.) When a Leaſe ſhall commence. 


Every leaſe for years ought to have a certain commencement, and 
a certain end: and therefore, if it be limited to commence from the 
day of the date, the day after the date the leaſe begins. Co. L. 46. b. 
K. 1 Kol. 387. | | 

DO, ge nerally, if it be a datu : for, a datu, and a die daius, are tan- 
tamount. . Cs. J.. 46. ö. R. 2 Rel. 5 20. J. 37. R. cont. 2 Cre. 135. 
R. acc. 3 * 203. | But 


rs ares: |. 55 


But when a teaſe would otherwiſe be void, a datu ſhall be con- 


ſtrued from the delivery. R. per three F. Treby cont. 3 Lev. 439. Sal. 


413. 
50, if a leaſe be made to commence from the date, when it has 


none, or an impoſſible date; it commences upon the day of the de- 
livery, Co. L. 46. 6. 

So, if it be made to commence from a former leaſe, when there is 
no ſuch leafe, or ſuch leaſe is void, or expired, or miſrecited in- a 
_— * it commences from the delivery. Co. L. 46. 5. R. 

on. 3 
7 85 15 a leaſe be made for 21 years, without ſaying when it ſhall 
commence z it commences upon the day of the de livery. Co. L. 46. 5. 

So, if it be made to commence from the mating, Co. L. 46. 6. 
2 Kol. 5 20. I. 34. 

Or, from henceforth. Co. L. 46. b. | 

Or, from the ſealing and delivery. 2 Rol. 520. J. zo. 

But it it be.a de confefionts, it commences the day after the deli» 
very. Co. L. 46. b. 

90, if a leaſe be the 25th of March, to commence ab inde for one 
year, rendring rent at Michaelmas and Lady-day ; ab inde (hall be 
taken excluſive of the day of the date: otherwiſe, the reſervation 
would be after the term. N. 2 Rol. 521. J. 10. 

['Che words, „ from the day of the date,” may mean either inclu- 
ſive or excluſive, according to the context and ſubjeꝗd- matter, and the 
court will contrive it ſo as to effectuate the deeds of the parties, and 


not to deſtroy them. Pugh v. Leeds, B. R. Dough. 5 3. u. 1. 
(G 9.) What ſhall be a good Commencement, 


The commencement of every leaſe ought to be fixed and deter- 
mined by expreſs words, or ſuch as may be aſcertained by conſtrue- 
tion of law, or by reference to a certainty. Co. L. 45. b. 

And therefore, if a leaſe mentions a time of commencement at a 
day future or paſt, it ſhall be good, 

So, if it mentions no time of commencement : for by conſtruction 
of law it commences at the delivery. Fide ante, (G 8.) | 

So, if a termor leaſes for a leſs term, to commence after his death 
it ſhall be a good leaſe of ſo many years as remain, after his death, of 
the farſt term. Per Holt, Sal. 413. 

So, if it be limited to commence upon a poſſible contingency z as, 
quben A. pays 20 8. Co. L. 45. b. 6 Co. 35. 

Cum poſt mortem, five per mortem, ſurſum-redditionem, ſeu forigfac- 
turam of a former leale for years, with a proviſo that the leſſor might 
enter if the leſſees died within the term, vacari contingat : for it 
commences at the end of the former term, K. per three F. tuo cont. 
2 Cro. 71. 6 Co. 36. 

So, if it be to commence upon a dicjunAire; it ſhall commence if 

the one part happens, tho” the other does not. Semb. 3 Lev. 99. 

So, if it commences upon the death of ſuch an oue without iſſue. 
R. 1 Lev. 35. 

So, if the commencement be defeated by any impediment, it may 
commence after the impediment removed: as, if a man leaſes to A. 
for 21 years, and afterwards to B. the ſame day by parel for 31 years; 
it hal! not commence immediately, becauſe he had not power toleaſe 


3 | during 
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during the 21 years before granted, but as a reverſion : yet it ſhall 
commence alter the end of 21 years, for 10 years. Pl, Com, 432. \ 
; : 3 
(G 10.) What ſhall be a good Determination, L 


The continuance of a leaſe ovght to be certain. 


And it ſhall be certain, where the expreſs number of years is 5 
named, or by reference, or matter ex p2/? facto, or conſtruction of 1 
law, the years may be reduced to a certainty. 6 Co. 35. a. C 

As, if the limitation be expreſs, for 10, 20, or other number of h 


years. 6 Co. 35. a. 


Or, fer ſo many years as A. has in ſuch a manor, who has in it 10 
years: 6 Co. 35. b. | . 
As, A. ſhall name, and he names in the life of the leſſor. 6 Co. 1 
. | 
5 leaſe from Michaelmas for 7, 14, or 21 years, as leſſee ſhall 
think proper, is a good leaſe, at all events, for 7 years. Ferguſon v, 
: Corniſh, T. 33 & 34 C. 2. 2 B. M. 1032.] g 
; 
(G 11.) When it ſhall be determined, I 
If a leaſe be to A., B., and C. for years, if the ſaid A., B., and C. ti 
fo long live ; if any of them dies, the leaſe determines. Per two 7, 
Dal. 2. | 
Otherwiſe, if it be in the disjunctive, if A., B., or C. /o long live; m 
for then it continues during the life of the ſurvivor, 1 
Or, F A and B., or any iſſue of them, ſo long live. R. Cro, El. 270, 3 
(Vide Co. L. 225. a.) R 
$0, if a leaſe be for years, proviſo hat the leſſor may enter if the leſs 
fees die within the term; it does not ceafe by the death of the leſſees, de 
till the leflor enters. R. 2 Cro. 71. | | " 
, So, if a leaſe be for 21 years, and after the 21 years ended for other 8 
21 years, and fo from 21 years to 21 years, till 9g years are thence com- 
pPlete; the leſſce ſhall have it for 99 years after the firſt 21 years. R, * 
2 Lev. 241. _ | | Gn 
So, if a leaſe be to A. ſor one year, & ſic de anno in annum, it ſhall 1 
be a leaſe only for two years. Mo. 372. | 1 
[A leaſe (or a year, and then for two or three years, as leſſor and Bi. 
leflee ſhall agree, is a leaſe for two ycars; and after every ſubſequent - 
year begun, 1s not determinable till the ead of it. Harris v. Evans, 1 
H. 23 G. 2. 1 Will. 262. | | 405 
[A leaſe in 1785, for three, ſix, or nine years, determinable in [ 
1788, 1791, 1794, is a Icaſe for nine years, determinable at the end "ova 
of three or ſix years by either of the parties giving reaſonable notice pro 
to quit. Goodright v. Richariſon, B. R. M. 30 Gee. 3. 3 T. R. 462. ] [ 
[In a leaſe of houſes for years, there was an expreſs covenant on 
the_part of the tenant to pay the rent, The houſes were burnt down 
; duzing the term, and rebuilt by the landlord, but the tenant paid no 
rent ſubſequent to the time of the fire, After the houſes were re- * 
built by the landlord, the tenant brought an ejectment to fecover the ae 
poſſeſſion. Per Ld. Mansfield, it was held, that the landlord was 40. 
not obliged to rebuild, but that the tenant was obliged to pay the rent , 


ſubſequent to the time of the fire ; and it was left to the jury to con- 
ſider w.icther it was not to be preſumed that the tenant had aban- May 
8 | | doned | 
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ned the leaſe at the time of the fire; and they accordingly found a 
nm for the defendant, Pindar v. Ainſley, B. R. cited 1 T. R. 
Z12-] 5 282 . "N=: 5 
(G 12.) What ſhall not be a good Determination. 

But it ſhall not be a good limitation of the determination of a leaſe, 
if the reference be to a thing poſſible, or caſual, which has not expreſs 
certainty z as, for ſo many years as an infant en ventre ſa mere ball 
Jive. Semb. 6 Co. 35. 6. 1 | | | 
Or, for ſo many years as till iſſue en ventre ſa mere ſhall come to full 

* Co. „0. | | | 
Th if a leaks be till 20 I. be received out of the profits of land, which 
is 20 4. a year. 6 Co. 35. V. 

| (G 13.) When a Leaſe ſhall be void. | 

But a leaſe, which cannot take effect in intereſt except by poſlibi- 

lity, if it be not an e/oppel, ſhall be void: as, if tehant in fee leaſes 


by parol to A. for 9 years, and the ſame day to B. for 9 years, the 
leaſe to B. ſhall be void. PI. Com. 432. 8 | 


But a leaſe by a biſhop, Cc. confirmed by dean and chapter, ſhall 


not be void by his death, tho? it be not purſuant to the „i. 32 H. 8. 


Nor, a leaſe by a parſon, or vicar, if it be confirmed by patron and 


ordinary. K. 2 Lev. 61. 


| So, a leaſe to A. for three lives if the leſſor demiſe to B. for life, 
which term ſhall commence after the death, ſurrender, or forfeiture of the 


| three lives, it ſhall be good, and the words which term, &., rejected. 


R. Cro. El. 269. | | 
[A leaſe for any term of years may be created by writing without 
deed. Farmer v. Rogers, T. 28 & 29 G. 2. 2 Will. 26. Per Curiam, 


on conſideration. Contra, per Clive and Bathurft only in court. Villiers 


v. Handley H. 30 G. 2. 2 Wil. 49.) 
| [A perlon who has power to grant a concurrent leaſe within ſeven 
years of the expiration of the old one, may grant a leaſe at any time 
on the ſurrender of the old, Wilſon v. Sewell, M. 7 G. 3. 4 B. M. 
1975 ] | I 

[the acceptance of a new leaſe is an implied ſurrender of the old. 
Did.) | | * | 
[But not if the new leaſe does not paſs an intereſt according to the 
contract and intention of the parties. Daviſon v. Stanley, P. 8 G. 3. 
4 2. A. 2210. ] : FE G4 

[A leaſe void in its creation againſt a remainder-man does not be- 


come valid by his accepting rent, and ſuffering the leſſee to make im- 


provements after his remainder veſts in poſſeſſion. Doug. 50.] 
[But it is otherwiſe of a leaſe voidable only. Ad. 57. n.] 


0 14.) What Intereſt the Leſſee has before Entry. 


If a leaſe be made to commence immediately, the leſſee has in him 
intereſſe termini before his entry, and may grant it to another. Co. L. 
46. ö. 270. ö. R. Jon. 8. 3 wy 

So, if it be made to commence at a future day. 

And if the leſſee dies beſore entry, his executor or adminiſtrator 


may enter, Co, L. 46. b, 


90, 
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So, the leſſee or his executor may enter, tho? the leſſor dies before, 
Co. L. 46. 5. | 
So, if a leaſe be to ſeveral perſons, and one of how PA, his in- 
tereſt ſurvives. Co. L. 46. ö. 
So, a releaſe by the leſſor to the leſſce, before his entry, or before f 
his term commenced, extinguiſhes the rent reſerved. Co. L. 270. a. 
So, if the leſſor grants the reverſion, and the leſſee before OY at- 
torns; the grant of "the reverſion will be good. R. Jon. 8 


What intereſt a leſſee for years has by limitation in perpetuity, or 
upon truſt, vide in Chancery, (4 G 2. 5. — 4 W 21.) 

"What eſtate of a leſſee determines by forfeiture, vide in Forfeiture, 
(A 1.) 

When he ſhull be puniſhed for waſte, vide in Waſte, (A 2.—C 4, 5- 
—F 2. ) 


As to Reſervation of Rent upon a Leaſe. 
Vide Rent, (B 1, Sc.) 


How Rent ſhall be recovered by Action. 
Vide Dett (A 5. 7. B—-C—D—-E—F).— Rent, (D 1, Oc.) 


How, by Diſtreſs, or Re- entry. 
Vide Diftreſs, * tatum.— Condition, (O 3, &c. Kent, 0 3, Qs.) 


(AI) Tenant at Will. 
(H 1.) Who ſhall be. 


ENANT at will is, when a man lets lands to another without 
limiting any certain or determinate eſtate. Lit. . 68. 

And it may be by expreſs words; as, if A. lets land to another, 
guamdiu ambabus partibug placuerit. 8 

Or, guamdiu the lor pleaſes : for by implication of owt it ſhall be at 
the will of both : for it cannot be at the will of the leſſor only. Co. L. 
5 5. a. R. Mo. 775. | 

So, if it be, quamdin the liſee pleaſes: for it ſhall be at the will of 
both. Ca. L. 55. a. ' 

If it be, de anno in annum quamdiu ambabus partibus placuerit ; after 
two years it ſhall be at will. 6 Co. 35. 6. 

So, if leflee for years of a houſe grants all his houſe to B., without 
more; B. ſhall have it at his will. R. 2 Leo. 78. 

If a man grants the rents and profits of land to B., the grantee ſhall 
be tenant at will, Cart. Go. 

So, if a man enters and enjoys land by conſent of the owner; he 
ſhall be tenant at will to him, tho' there be not any expreſs leaſe at 
will: as, if A. makes a charter of feoffment to B., and delivers the 
deed to him, but does not make livery, B. ſhall be tenant at will: for 
he entred, and had the land by conſent of A. Lit. . 70. 1 Rol. 
859. J. 21. Ray, 147. 

So, if 4. leales for life to B., and does not make livery ; B. ſhall 
be tenant at will. 1 Rel. 859. J. 17. 

PO, if tenant in tail coycnants upon the marriage of his ſon, ta 


ſuffer 


iin | Io 


fuffer a common recovery, to the uſe of the ſon in tail, and the fon 


enters, tho the common recovery was not a he ſhall be tenant 


at will. R. Cro. Car. 30g. 
So, if a mortgagee covenants that the mortgagor ſhall take the pro- 
fits till default of payment; he ſhall be tenant at will to the mort» 
agee. 2. Cro. 060. 
Or, that the mortgagor and his heirs ſhall take the profits; the heir, 
aſter the death of his anceſtor, ſhall be tenant at will. 
So if the mortgagor demiſes to A., his executors and aſſigns, he 
ſhall be tenant at will to the aſſignee. Skin. 424. 
So, if he demiſes to A. without more, who aſſigns to B., he ſhall 


be tenant at ſufferance to B. Vid. 


So, if tenant in fee makes a leaſe to attend the inheritance, and 
aſterwards enters and takes the profit z he ſhall be tenant at will tq 


his leſſce. R. 1 Sid. 349. 458. 1 Vent. 80. 


So, if he makes a troffment to the intent of performing his will, 
and aſterwards takes the PR: ; he ſhall be tenant at will to his Reeg 
fee. Lit. /. 462. ; 

If he makes a ſeofient upon truſt for 4., who enters ; 4 ſhall be 
tenant at will to the trultee. Cart. 60. 

Tho' A. be nor a party to the deed. Cart. 60, 

So, if a mortgagor or other who enters by conſent, makes a leaſe 
for years, and the leſſce enters, claiming nothing but his leaſe ; he 
is not a diſſeiſor; but, if his rent is paid and 8 he ſhall be a 
tenant at will. 2 Cro. 660. R. Cro. Car. 306 

Aud if the mortgagor enters after the leaſe determined, he ſhall be 
tenant at will again to the mortgagee. K. 2 Cro. 660. "Bridle. 13. 

So, if tenant for years continues after his term, and his rent is 
paid and accepted as wenn he ſhall be tenant at will. Per Rolle, 
Al. 4 

80 if A. demiſes a tenement to another for years, excepting the 
new houſe for his habitation when he pleaſes to ſtay there, and at 


other times for the uſe of the leſſee ; the leſſee has the new houſe as 
tenant at will, R. 4 Med. g. 12. 


So, it A. gives licence to B. to take the profits of his land; it mall 
be a leaſe at will. Sul. 588. 

Or, to trade upon his dock; it ſhall be a leaſe of the dock : for it 
is all the profits there. bid. 

If A. enters into lands of B. claiming to hold them at his will, tho” 
he enters of his own head, and afterwards B. demands rent of kims 
he ſhall be tenant at will. R. 4 Leo. 35. 

[ man who enters and enjoys under a void leaſe, and pays rent, 1s 
2 A at will, and not a diſſeiſor. Denn v. Fearnſide, M. 21 G. 2. 

Wu. 176. 

"fa parol agreement to leaſe lands for four years only creates a 
tenancy at will, and if that tenancy be not determined before the day 
of the demiſe laid in the declaration, the plaintiff cannot recover. 
freedtitle v. Herbert, B. R. E. 32 Geo. 3. 4 T. R. 680.] 


(11 2.) Who not. 


But if a man enters by colour of a grant or conveyance, which was 
void, and did not ſtand with the rule of law; he ſhall be a diſſeiſor, 
and not a tenant at will. X. 2 Co. 55. 5. Gro, Al. 45 1. 5 we 
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As, if a feoffment be to A. to the uſe of B. and no livery, and A. 
enters: he ſhall not be tenant at will: for it was not intended to his 
uſe. 1 Rol. 859. J. 25. 

So, if B. enters, he is not tenant at will. 1. Rel. 159. J. go. 
So, if a feoffment be upon condition to re-enfeoff A., and he enters 


without aſſent, he is not a tenant at will. R. 2 Co. 59. 2 
So, if before the /. 27 H. 8. 10. A. had made a feoffment to the 


uſe of himſelf, and had entred; he was not tenant at will. 1 Rol. 


| 859. /. 35. 


So, if a man makes a leaſe for life and makes livery, which is void 
by reaſon of a commencement in futuro ; tho? the leſſee enters and 
pays his rent, he ſhall not be tenant at will : for he claims a freehold, 
R. 1 Rol. 662. I. 10. Cro. Car. 388. | 

So, if a conveyance be. of land in the pariſh of D. when it lies in 
the pariſh of B. and the vendce enters; he is not tenant at will, R. 

Co. 10. a. — IR 

So, if there be a covenant only to make a leaſe, and before the 
leaſe made he enters without aſſent; he ſhall not be tenant at will. 

. So, if a mortgagee covenants, that he will not take the profits till 
default of payment, and the mortgagor enters immediately ; he ſhall 
not be tenant at will, but only at ſufferance : for it was not agreed 
that he ſhould take, but that the mortgagee ſhould not take. R. 1 Rel. 
859. J. 40. 2 Cro. 660. 2 Bol. 242. Bridg. 12. | 

So, if the mortgagee makes an aſſignment, (which amounts to a 
determination of the will,) and afterwards the mortgagor continues 
in poſſeſſion 3 he ſhall be only tenant by ſufferance, 3 Lev. 388. 
1 Sal. 246. | | | | 

So, if the mortgagee enters upon the mortgagor, who afterwards 
re-enters; the mortgagor is not a tenant at will, but a diſſeiſor: for 
the entry of the mortgagee was a determination-of his will, and the 
re-entry was wrongful. 1 S. 246. | 

So, if the heir of the mortgagor enters, (where the agreement does 
not extend to the heir,) his entry is wrongful. 1 Sal. 246. 

So, the king cannot be tenant at will of another, Mod. Ca. 248. 


| (H. 3. What Things a Leſſee at Will may do. 


A leſſee at will may take a releaſe of the inheritance, and thereby 
his eſtate is enlarged. 

Or, a confirmation for his life, upon which a remainder may be 
dependent, R. 3 Leo. 15. | | 


(H 4.) What he ought to do. 
A leſſee at will ought to pay the rent reſerved. Lit. /. 72. 
And if he does not, the leſſor may diſtrain, or have debt for it. 
Lit. /. 72. Kb a | ; 
(H 5.) What he need not do, 


But a leſſee at will need not ſuſtain, or repair the houſes demiſed 
to him. Lit. ſ. 71. | 
And theretore, if his houſe decays, he ſhall not b 
walte. Vide M. aſte, (C 5.) 85 285 _—_ Fu 
So, it the houſe be burnt by negligently keeping of his fire, an 


f action 
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- action upon the caſe Jobs not lie againſt him. R. 5 Co. 1 13. b. . Cre. 
El. 777. 784. 4 Mod. 12. 1 Bal. 19. Vide 2 upon the Caſe, 
(B 3.)— Action upon the Caſe for Negligence, (A G.) 

But if a lefſee at will voluntarily burns his boa treſpaſs lies againſt 


him. Cro. El. 784. | 
So, if he cuts down trees. Co. L. 57. a. Vide Treſpaſs, (B 2.) 


(H 6.) What ſhall be a Determination of the Will. 


(H 6.) Expreſs.) Tenant at will may be ouſted by expreſs words, | 
or by implication. Co. L. 55. b. 

As if the leſſor comes upon the land, and ſays that the lefſee ſhall 
not continue over. Co. L. 55. b. 
If the leſſor comes upon the land, he may determine his will in the 
abſence of the leſſee. Co. L. 55. b. 

But words off the land do not determine the will, till notice to the 
leſſee. Co. L. 55. 5. Vide paßt. (H g.) ; 


(H 7.) Implied.) So, if the leſſor does a gs act, it amounts to 
a determination of the will: as if, without conſent of the leſſee, he 
enters and cuts down the trees demiſed. Co. L. 55.6. 

Or, puts his cattle into the land. 

Or, into a common appendant to a manor demiſed. Co. L. 55. b. 
1 Rol. 860. J. 45. 

So, if the leſſor grants a rent-charge out of the land, it ſhall be a 
determination of the will ; otherwiſe the grantee cannot diſtrain. 
| Semb. 1 Rol. 860.1. 35. Vide pt. ( H 8.) 

If he makes a feoffment of the 100 : Rol. 860. J. 37. 

Or, a leafe for years, to commence immediately. R. Ray, 224. 
1 Veut. 247. 2 Lev. 88. 

Tho! it be agreed, that the leaſe for years ſhall not take effect till 
after the rent upon the leaſe ot will was due; yet the leaſe at will 
ſhall be ſo determined, that debt does not lie for the rent at the day 
agreed that the leaſe for years ſhall have effect. R. 2 Lev, 88, 

So, if the leſſee cuts down trees, pulls down houſes, or does volun- 
tary waſte; it amounts to a determination of his will. Co, JL. 57. a. 
1 Rol. 860. J. 50. 

So, if he grants or aſſigns his leaſe to another. Co. L. 57. a. 1 Rel. 
$60. J. ult, 4 Leo. 35. Jon. 316. 

And if tenant at will makes a leaſe for years and the leſſee enters, 
he only ſhall be the diſſeiſor. R. Cro. El. 830. 

So, if the leſſor or leſſee be outlawed, it amounts to a determina- 
tion of the will. 1 Rol. 861. J. 5.8. 5 Co. 116. 6. 

[An act of high treaſon ſhall be an implied determination of the 
will. Denn v. Fearnſide, M. 21 G. 2. 1 Will. 176.] 

90, if the leſſor or leſſee dies. 8 

Or, if A. having an eſtate deviſed to B. at his age of 24 years, till 
B. attains ſuch age, lets it at will, and B. dies. R. Mo. 775. 

90, if the leſſor — and his heir aſterwards enters. Did. 


(H 8.) What not. 


But a lawful act upon the land by the leſſor, does not amount to a 


determination of the will: as, if he cuts down trees excepted out of 
the demiſe. Co. L. 55. 6. | | | 
So, 


| 
| 
' 


G2 ESTATES. 


Bid. 


80, if the leſſor eovenants to make a feoffment, it does * amount 
to a determination of the will, till the feoffment be made. 1 Ref. 
860. J. 37. 

So, if he makes a leaſe to commence at a future day, it does not 
amount to a determination, till the leaſe commences in point of in. 
rerclt. R. 1 Vent. 247. Ray. 224. 

80, an extent does not determine the will, till the /zberate. 1 Vent. 
248. 

Nor outlawry, till ſeizure. D. 10 ent. 248. 

So, an act by the laſſor which does not diſturb the poſſeſſion does 
not amount to a determination: as, a grant of a rent- charge. Qu. 
1 Rol. 860. J. 30. 852. J. 15. Vide ante, (H 7.) 

So, a grant by the king of an office, after the ſurrender or forfeiture 
of B., who has the ſame office durante bene placito of the king; does 
not determine the will of the king. X. Skin. 446. 5 80. 

Nor, an act by a ſtranger; as, if he enters and takes the profits, 
2 Cro. 660, Per two F. 1 Rol. 861. A. 

So, if he enters with the privity of the leſſor, or leſſee. 2 Cre. 660. 
Per three J. Tel. 74. 

So, if a woman leflor or leſſee at will takes huſband; that does 
not amount to a determination of the will. Co. L. 55.6. R. 5 Co. 10. 

Or, if huſband-and wife demiſe land of the wife at will, and the 
huſband dies. Co. L. 55. 6. 5 Co. 10. 6. 

So, if a leaſe at will be made by ſeveral, and one of the leſſors dies. 


Or, if one of the leſſees dies. Co. L. 55. 5. Dub. Dy. 269. b 


Acc. 5 Co. 10. 


So, if a woman le for at will takes a huſband, the wife cannot 


afterwards determine the will without her huſband. 5 C2. 10. @. 


So, if huſband and wife leaſe at will, or are leſſces at will; the wife 
cannot determine the will: for ſhe has ſubmitted her will to her huſ- 
band. 5 Co. 10. 0 i 


(H 9.) At what Time the Ouſter ſhall be. 


A leſſee at will may be ouſted when the leſſor pleaſes, 

Or, his eſtate may be determined when the leſſee pleaſes. 

But if the leſſor determines his will by words off the land, it is not 
a determination till the leſſee has notice. Co. L. 5 5. 5. 1 Vent. 248. 
Vide ante, (H 6.) 

So, if he does an act inconſiſtent with the eſtate of the leſſee. Per 
Hale, 1 Vent. 247. 

So, a leſſee paying rent at Micbaelmat and Ladysday, cannot deter- 
mine his will after the commencement of the half year, without pay- 
ing the rent to the next ſeaſt: for that would be a wrong to the leſſor. 
D. Kel. 65. 5. Per two J. Tel. 74. Dub. 1 Rol. 861. b. K. 1 Sid. 
339. Per Holt, Sal. 413. 

Or, if rent be payable quarterly, a the commencement of the 


quarter. Per Rolle, Al. 4. 


Or, if it be a leaſe de ann in annum quamdin ambabus partibus pla- 


cuerit, after the commencement of the year: for it is not merely at 
will; for aſter a year e - the leſſce ought to have it for the 


whole year. R. 2 Jon. 5. R. inter Simmons and Pune B. R. T. 
2 Jac. 2. Sal. 413, 414. 8 
05 


fee ſhall have free ingreſs and egreſs to cut and carry away the corn 
when it is ripe. Lit. /. 68. Sal. 413. Vide Biens, (G 2.) 

So, if the corn be cut, and not carried off the land. Co. L. 55. B. 

So, he ſhall have free ingreſs and egreſs for a reaſonable time to 
remove his goods and utenfils out of his houſe. Lit. /. 69. 

So, by the cuſtom of Londen, a will ſhall not be determined with- 
out half a year's warning, if the houſe be above 40 f. a-year, and, if 
under ſuch rent, without a quarter's warning. Skin. 649, Py, 

And, till that time elapſes, the leflee cannot be ouſted by eject- 
ment, &c. Dub. Skin. G49. | | 


[Half a year's notice mult be given to any tenant at will, or to his 


executor, before the end of which ejectment will not lie. Parker v. 


Conflable, MH. 10 G. 3. 3 Will. 25. Vide Pleader, (2 Z 2.)) 


(1) Tenant by Sufferance. 


(I i.) Who ſhall be. 
FENANT by ſafferance is he who enters by lawful demiſe or 


title, and afterwards wrongfully continues in poſſeſſion : as, if 
tenant pur auter vie continues in poſſeſſion after the death of the ce//uy 
quewvies Co. L. 57.6. 2 Leo. 46. 3 Leo. 153. | 
Or, if tenant tor years continues after the term is expired, or de 
termined. Co. L. 57.6. 2 Leo. 46. g 
So, if a deviſce for life, upon condition that if he do, Cc. his 


eſtate ſhall ceaſe, continues in poſſeſſion after the condition broken; 


he ſhall be a tenant by ſufferance. Per Gazody, 3 Les. 153. 2 Leo. 
142. | 

So, any, who continues in poſſeſhon, after a particular eſtate is 
ended, without agreement. Cart. 64. 


(I 2.) Who not. 


But none ſhall be tenant by ſufferance againſt the king. Co. I.. 
57. 5. 2 Lec. 142. for if his tenant holds over, he ſhall be an in- 


truder. Hard. . | 

So, if a guardian continues in poſſeſhon after the full age of the 
heir; he is not a tenant by ſufferance, but an abator. Cs. L. 57. 6. 
271. a. | 


4 


So, if a cuſtom is alleged, that a leſſee for years ſhall continue half 


4 year after his term; it will not be a good cuſtom. Mo. 8. 


So, now, by the /?. 4 Gez. 2. 28. if tenant for life, or years, or in 


poſſeſſion under, or by colluſion with him, hold over after demand 


and notice in writing for delivering poſſeſſion by the leſſor, &c. or his 


agent, he ſhall pay at the rate of double his rent for the time he fo 
continues poſſeſſion; to be recovered by action of debt, on which 
ſpecial bail ſhall be required, and no relief in equity. | 

[By the ,. 11 G. 2. 19. tenants giving notice to quit, and not de- 
livering poſſeſſion at the time contained in ſuch notice, ſhall pay 
double rent.] 1 N 


E S T AT ES. 63 


o, if the leſſor determines his will after the land is ſown, the leſ- | 


7 
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(K) Eftates undivided. 
(K 1.) Joint-tenants. 


K t.) Who are.] i are ſeveral, or undivided. Vide 
Chancery, (3 V 3.) 
Eſtates undivided are by deſcent only, as eſtates i in er 


de quo, vide Parceners, (A 1, Oc.) 
Or, by purchaſe only upon a joint title, as eſtates in joint-te- 


nancy. Co. L. 188. 6. 


Or, eſtates in common; which may be by deſcent, purchaſe, or 
preſcription. Co. L. 188. 6. 

Joint-tenants are, when a man enfeoffs or otherwiſe conveys lands 
or tenements to two or more jointlys Vide Lit. f. 277. 

And if the conveyance be to them and their heirs 3 3 they are joint- 
tenants in fee. Co. L. 180. 4. 

So, if ſeveral make a difſein, to the uſe of themſelves ; they are 
joint-tenants. Lit. ſ. 278. | 

So, if ſeveral abate, 3 or uſurp upon another; they are 

joint-tenants. Co. L. 181. a. - 

So, if A. diſſeiſes another to the ufe of ſeveral perſons, who agree 


to it. Co. L. 180. 3. 


If an eſtate be to A. and the heirs of his body, remainder to the 


right heirs of B. who has two daughters, and dies; the daughters 


take jointly, and not as parceners: for they take by N. R. 
3 Lee. 14. 
If a conveyance be to —_— for life, or pur auter vie; they are 


joint-tenants for life. Co. J. 180. a. 


And tho' there be ſeveral determinations of their eſtate, yet they 
may be joint-tenants: as, if a rent be granted to A. and B. till 4, 
marries, and B. be advanced to a beneſice. 

Or, habendum to them, viz. to A., till marriage, and to B. till ad- 
vancement; they are joint-tenants in the mean time: and if A. dies 
before marriage, the rent ſurvives if after, it ceaſes for a r. 
Co. L. 180. 6. 

For tho' there be a ſeverance by the viz. or habendum ; for that 
will be repugnant: as, if two acres be granted to A. and B., habendum 
the one to A. and the other to B. Heb. 172. 1 Sal. 391. Vide poſt. 
K 2.) | 
i So, if a rent of 40 J. be granted to A, and B. equally to be divid- 
ed, viz. 20 J. to each for life. R. i Sal. 390. 

So, they may be joint-tenants, tho' there Be not an equal benefit 
of ſurvivorſhip : as, a grant to F. and B. for the life of B.; if A. 
dies, the eſtate ſurvives ; not if H. dies; for it is determined. Co, L. 
181. 0. 

So, tho' the eſtates commence at ſeveral times: as, if A. diſſeiſes 
another to the uſe of ſeveral, who agree to it, one at one time, another 
at another. Co. I.. 188. a. Pol. 373. 

If a feoffment be to the uſe of himſelf and ſuch wife as he ſhall 
afterwards marry, for life; they are joint-tenants. Co. L. 188. a. 

So, tho? there be ſeveral inheritances ; as, if a conveyance be to 
two men and the heirs of their bodies; they have a joint eſtate for 
life, for the words, to them, are joint; tho' the inheritance of ne- 

OE 
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ceſſity ſhall be ſeveral, becauſe they cannot have one, but ſeveral heirs 
of their bodies. Lit. ſ. 283. Vide poſt. (K 2.) 5 

Or, to two women and the heirs of their bodies. Lit. ſ. 284. 

Or, to two men and a woman and the heirs of their bodies; or 2 
contra. Co. L. 184. a. | | 

So, if it be to a man and a woman who cannot intermarry : as, to 
A. and his mother, or ſiſter, or aunt, &c. Co. L. 184. a. | 

So, if land be conveyed to A. and B. and the heirs of B., they are 
joint-tenants for life. Lit. /. 285. R. Cro. El. 470. 2 Co. 60. b. 

Tho! it be to A. and B. habendum ſucceſſive. R. 1 Leo. 318. 11. 

So. there may be joint-tenants of the inheritance, tho? the eſtates in 
poſſeſſion are ſeveral ; as, if joint-tenants make ſeveral leaſes, or gifts 
in tail, and afterwards grant the reverſion to two and their heirs ; 
they are joint-tenants of the reverſion in fee. Co. L. 183. 6. | 

So, if a man conveys to A. and B. and the heirs of their bodies, 
remainder to them and their heirs z they are joint-tenants of the fee: 
for they take the remainder as a new purchaſe. _ Co. L. 184, a. 

[If a copyhold be furrendred to huſband and wife and the ſurvivor, 
and after the death of the ſurvivor, to the right heirs of both, this 
veſts a fee- ſimple in the huſband and wife by entireties, and the huſ- 
band cannot alien or deviſe any part of it, but on his death the whole 
ſurvives to the wife. 2 Bl. Rep. 1211.] . 

So, there may be joint-tenants of a chattel; as, if a man leaſes to 
ſeveral perſons for years. Lit. ſ. 281. | | 

So, if a man gives an horſe, or other goods and chattels to divers 
perſons; they are joint-tenants of them, and the ſurvivor ſhall have 
the whole. Lit. ſ. 281. | | EZ. 

Tho' they are choſes in action : as, if a man makes an obligation, 
covenant, or other contract, to divers; they are joint-tenants of the 
debt, or duty. Lit. /. 282. 3 | 

Tho? a chattel real or perſonal be given to a man in a natural ca- 
pacity, and to another who has a politic capacity, as a biſhop, abbot, 
He. ; for he takes chattels in his natural, and not his political capacity. 
Ce. L. 190. a. Vide poſt. (K 2.) gs | 

Or, if a chattel real be given to a feme-covert and another. R. 
Pl. Com. 418. b. Vide poſt. (K 2.) N | 

So, there may be joint-tenants of a right: as, if joint-tenants are 
diſſeiſed, they remain joint-tenants of the right. Co. L. 188. a. 

If two women take huſbands, who alien in fee, and die, the women 
are joint-tenants of the right. Co. L. 188. a. | | 

If two joint-tenants within age make a feoffment, and one dies; 
= _— may enter, or have a dum fuit infra atatem for the whole. 

9. L. 337. b. | | 

And a right of entry and of action may ſtand in jointure : as, if 
huſband and wife and A. are joint-tenants, and the huſband aliens 
the whole, and dies; this was a diſcontinuance to the wife, and ſne 
had only a right of action, and a diſſiſin to A. who may enter: 2 
the wife and A. are joint-tenants of the right. Co. L. 188. a. Vid 
2. (K 2.) 3 

And joint-tenants of a right ſhall be joint-tenants again, if they re- 
cover. Co. L. 188. 4. Ts En 

Tho? they recover by ſeveral actions; as, if women, joint-tenants 
of a —_— by ſeveral * cui in vita. Co. L. 188. a. 

OL. IV. | | 5 
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If j joint-tenants being diſſeiſed, one of them (bis companion being 
ſummoned and ſevered) recovers a moiety by one aſſiſe, and the other 
by another aſſiſe. Co. L. 188. a. | 

If joint-tenants and to the heirs of one of them, being diſſeiſed, one 
of them recovers by writ. 

If they loſe by default, and one of them recovers by writ of right, 
the other by quod ei deforceat, Co. L. 188. a. 

[The poſſeſſion of one joint-tenant is the poſſeſſion of the other, ſo 
far as to pervert the ſtatute of limitations. ford v. Grey, B. R. H. 


2 Ann. 1 Salk. 285. 


(K 2. V ho are not.] But if any have lands or tenements by ſeve- 
ral titles, they are tenants in common, and not joint-tenants; or, if 
they are ſeiſed in ſeveral rights: as, if lands be given to two corpora- 
tions and their ſucceſſors. Vide pot. (K 8.) Chancery, (3 V 4. — 


Deviſe, (N 8.) , 
Or, to two corporations fole, regular, or ſecular, as two abbots, 
biſhops, Ec. ; for each is leiſed i in right of his abbey, biſhopric, &c. | 
Lit. /. 296. | 3 
Or, to two parſons and their ſucceſſors and each is ſeiſed in right a 
of his ſeveral church. 8 
So, if they be given to a man in his natural, and to another in his . 
politic capacity: as, to A. and ſach an n abbot, biſhop, parſon, Tc. - 
Lit. ſ. 207. Vide ante, (K 1.) EDT 
To the king and a ſubject. Ce. L. 190. a. _ 
So, if an obligation, Cc. be made to A. and a corporation, it does 
not ſurvive if A. dies. Ley, 82 RP 
If a chattel perſonal be given to A. and a feme-covert. Pl. Com. hab 
418. 5. Vide ante, (K 1.) 0 
So, if lands be given to two and the heirs of their bodies; the in- 1 
heritance in tail is ſeveral, and not joint: for of neceſſity they muſt ther 
have ſeveral heirs. Lit. /. 283, 284. Vide ante, (K 1.) * 
So, if land be given for life, remainder to the right heirs of A. and . 
B., thcir heirs are not joint-tenants. Co. I.. 188. a. 80 
So, if a remainder be to the heirs male of J. and B., they have ſe- freel 
veral eſtates tail. R. Cro. El. 220. 1 Leo. 212. wiſe 
So, if a corody be granted to two and their heirs z this, being un- wiſe 
certain in its nature, ſhall amount to a grant of a leveral corody to 80 
each. Co. L. 190. 3. chan 
So, if a man enfcoffs another of 4 motety, third part, Oc. of his tham 
land, without limiting any part in certain; the feoffee ſhall have it 3 
with him in common. Lil. J. 299. tie 
So, if lands given by joint words are afterwards ſevered in the ba- merch 
bendum as, a gift to A. and B. habendum a moiety to one and his | 
heirs, and the other moiety to the other and his heirs, they are tenants (K 
in common. Lit. /. 298. Vide ante, (K 1.) ee a 


So, a leaſe for life, or years, to two, habendum a moiety to one, and 


the other moiety to the other. Co. L. 183. 6. | dit 
Or, Habendum to the uſe of one for life, and afterwards to the uſe wg 
of the other. Semb. 1 Leo. 318. dies, t 


So, if a man covenants to ſtand ſeiſed to A. and B. equally to * 
divided, and their heirs; they are tenants in common of the inherit - 


ance, as well as of the eſtate for life. 2 Vent. 365, 6. | 
If 


IHnſt 
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If an eſtate be limited to 4. and B. equally divided, 0 


divided, it is alt one; for they are tenants in common. 2 Vent. 366. 

[If A. ſeiſed in fee conveys to truſtees to uſes, to the uſe of his 
children and their heirs, equally to be divided among ft them, it is a te- 
nancy in _— as well as in a will. Goodtitle v. Stokes, H. 26 G. 2. 


1 Will. 341-] 


If a copyhold be ſurrendred to five to be 1 divided, and their 


reſpective heits; they are tenants in common. R. per two J. 
cont. H. 12 W. g. inter Fiſher and Wigg, 1 Sal. 391. 
If a deviſe be to his younger children ſhare and ſbare alike. R. Ca, 


Parl. 210. 
If a copyhold be granted to three, habendum Jucceſſ . Senb. 


1 Leo. 318. 

So, fa, parcener or joint-tenant conveys TY part to A., he and the 
other parcener or joint · tenant are tenants in common; for they claim 
by ſeveral titles. Lit. ſ. 292. 294, 295+ 309. : 

Be the conveyance in fee, in tail, or for life. Lit. / 300, 301, 

02. 
: So, if both parceners, or joint-tenants convey, oe the feoffees, or 
grantees, are tenants in common. Lit. ſ. 295. 3 

So, if there be divers joint-tenants, and one ” of them releaſes his 
part to one of his companions ; he is tenant in common for that _ 
with his other companions. Lit. /. 304 

So, a man may preſcribe for him — his anceſtors, to hold i an com- 
mon with B. and his anceſtors. Lit. ſ. 310. 

So, an eſtate of freehold or inheritance cannot ſtand in jointure 
with a term for years; and therefore, if lands are given to A. and B., 
habendum to one for life, to the other for years; they are not ons: 
tenants. Co. L. 188. a. 

If a deviſe be to A. till B. attains full age, and then to 4. and B., 
there cannot be a term for years in A. and a freehold to B., and there- 
fore the term ſhall be merged, and they are joint-tenants imme- 
diately. Semb. Cro. El. 532. | 

So, a right of action, or entry, cannot ſtand in- jointure with a 


freehold, or inheritance, in poſſeſſion : and therefore, if huſband and 


wife and A. are joint-tenants, and the huſband aliens, and dies; the 


wife and J. are not joint-tenants. Co. L. 188. a. Vide ante, (K 1.) 


50, by the cuſtom of merchants, if they, as joint-merchants, have 
chattels perſonal or choſes in action; they are not joint-tenants of 
them. Co. L. 182. a. 2 Brownl. gg. - 

And this extends to ſhopkeepers, as well as other merchants; for 
there are four ſpecies of merchants, and all within this cuſtom ; vis. 
merchant- adventurers, dormant, travelling, and reſident. 2 Brownl. gg. 


(K 3.) When a Joint eflat? ſurvives.) If there are joint-tenants in 
lee, and one dies; the ſurvivor ſhall have the whole in fee: ſor it is 
* nature of joint-tenancy, that the ſurvivor ſhall take the whole if 

the jointure continues. Lit. % 280. 


(If a joint eſtate is aſſigned in truſt, and one of the cęſuy gue truſs 8 


dies, the truſt ſurvives for the benefit of the ſurviving ce/tuy gue tri, 
3yainſt the creditors of the deceaſed, in equity as well as law. Nes v. 


Williams, H. 1735, Bunb.; 342]. 
F 2 80, 


| 
| 
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So, if there are joint-tenants for life, and one dies; the other 
hall have the whole by ſurvivorſhip. | | 
© Tho! there are ſeveral inheritances limited. upon the eſtate for life, 
So, if one joint-tenant enters into religion, which is a civil death 
the other ſhall have the whole by ſurvivorſhip. Co. L. 18 1. 6. 
And the ſurvivor ſhall take, tho” the other deviſes his part; for the 
deviſe does not take effect till the death of the teſtator; and imme- 
diarely upon his death, the land ſurvives. Lit. /. 287. Vide Deviſe, 
N 8. 21. | | 
8 If a 3 joint-tenant, takes huſband, and dies; her eſtate ſur- 
vives; and does not go to the huſband. Co. L. 185. 5. Vide Baron 
and Feme, (E 2.) | | 
So, the ſurvivor ſhall take, tho' the jointure was ſevered by a dif. 
continuance, a leaſe for life, &c. if it be afterwards re- continued, Ec; 
before the death of any of the joint-tenants. Co. L. 193. a. 


(K 4.) When not.] But ſurvivorſhip is the peculiar privilege of 


joint-tenants. Co. * 1 3 I. a. 


And therefore, an eſtate in parcenary, or in common, does not 


ſurvive. = i 
Tho' a leaſe was expreſs to A. and B. and the ſurvivor of them, 


and afterwards A. grants his part to D., who is thereby tenant in 
common with B., for expreſſio eorum, que tacite inſunt, nibil operatur. 


Co. L. 191. 4. 
80, a bare truſt, or authority, does not ſurvive. Vide Co. L. 181. b. 


(K F;.) If the pointure does not continue, what ſhall be a ſeverance ; 
zwhat not.] So, there never ſhall be a ſurvivorſhip, if the eſtate does 
not continue in jointure, at the death of him who dies firſt. Co. L. 
188. a. 193: a. Vide Chancery, (3 V 5.) 

And therefore, if one joint-tenant conveys his part to a ſtranger, 
or releaſes to his companion ; the jointure is ſevered, and the eſtate 
does not ſurvive. | 

Tho! they are joint-tenants in fee, and one of them conveys only 
for life : for the freehold being ſevered, the reverſion upon it is alſo 


ſevered. Lit. ſ. 302. 
Tho! his conveyance was only for his own life, which determines 


at his death, when the ſurvivor ought to take. Semb. Co. L. 193. a. 


So, if joint-tenants in fee join in a leaſe to A. and a corporation 


ſole for life: for now the reverſion, depending upon ſeveral freehold, 


is ſeveral. Co. L. 191. b. Vide ante, (K 2.) 

So, if a wife, joint-tenant, takes huſband, who makes a feoffment, 
Sc. the jointure is ſevered during the continuance of the diſcontinu- 
ance : for a right of action cannot ſtand in jointure with a freehold, 
or inheritance in poſſeſſion. Vide ante, (K 2.) 

So, if joint-tenant for life makes a feoffment, or grant in tail, or 
leaſe pur auter vie, which amounts to a diſſeiſin, and deveſts the rever- 
fion ; the jointure is ſevered. Co. L. 191. . And this ſhall be 3 
forfeiture. Vide Forfeiture, (A 1.) 5 

So, if a joint · tenant within age, makes a feoffment; the jointure i 
ſevered, tho' the feoffment was yoidable. Co. L. 337. * 

| | 0g 


So, if one joint-tenant levies a fine of the whole; tho' i it be to che 
old uſes. Mod. Ca. 45. 

So, if there be two joint-tenants for life, and the one levies a ane 
fur conceſſit to A., and dies; his moiety does not 0 but goes to 
him in reverſion. R. Jon. 

So, if a leaſe be to two for their lives; and b eber conveyance, 
the leſſor grants the reverſion to them and the 1 of their bodies; 
the jointure is ſevered : for the eſtate is executed, and they are te- 
nants in common in tail in poſſeſſion. Ce. L. 182, b. Vide ante, 


(B 18.) 
0 So, if a reverſion be granted to one of the leſſees, i in fee, or in tail | 


for the reverſion is executed for a moiety. Co. L. 182. 6. i0 z 31 

So, if a reverſion be granted to a leflee and ſtranger, and their 
heirs, Co. L. 182. ö. 

So, if a reverſion deſcends to a joint-tenant. R. 2 And. 202. Cro, 
El. 743. R. Cro. El. 470. 481. 2 Cro. 60. 5. 

So, if there be a leaſe for life, and the leſſor grants the reverſion 
to two in fee, and the lefſee grants his eſtate to ane of them; the 
jointure is ſevered, and the eſtate executed for a moiety. Co. I. 
183, 3. wm 

Or, if the leſſee grants to one of them and a ſtranger, Co. L. 

3023; 6% 
So, if there be joint-leſſees of a term, and one of them aſſigns part; 
of his term to the other; it ſhall be a ſeverance of the j Jointure for 
the whole. Cro. El. 33. | 

So, if one of them mortgages his part, R. 1 Sal. 158. 

So, if there be two joint-tenants of an advowſon, and they agree to 
preſent by turn, and that one ſhall have one moiety, and the other the 
other moiety, and this is executed by a | preſentation by each; the 
jointure is ſevered. R. Carth. 506. 

So, if there be joint-tenants for life, and one leaſes fox years; * 
mall be a good ſeverance during the term. Dy. 187. 2 Cre. 417. 


80, if he leaſes his part to commence at a future day. 2G 0ber 


Or, to commence after his death, during the life of his _—_ 
nion. R. 2 Cro. 91. Mo. 776. 2 Rel. 89. J. 5. 
So, if he leaſes for years, it he or his companion live ſo long. K. 


2 Cro. 377. Bridg. 43. 


If huſband and ih and A. be joint-tenants, and the huſband a | 
wife make a leaſe for years, if they or A. live ſo long; tho? the leaſe, 
is voidable by the wife, yet if the huſband and wife die without avoid- 
ing it, it ſhall be good againſt A. ſurviving : for the ſeverance conti- 
nues. R. Briag. 43. 

But if one joint-tenant makes a leaſe for years this does not ſever 
the jointure as to the freehold, Co. L. 185. a 

So, if two joint-tenants in fee make a leaſe for life, and the lelee 
ſurrenders to one of them: for this enures to both. Co. L. 192 a. 

If a woman, joint-tenant, takes huſband, it is not a ſeverance of the 
jointure. R. FI. Com. 418. 6. | 

Otherwiſe, where a woman, joint-tevant of a perſonal thing, takes 
huſband. Did. 

Vet if a joint-tenant for years makes a leaſe for a leſs term; that. 
ſcrers the jointure, and the term does not ſurvive, * Li. 192+ a. 


Fa: : (K 6.) 


| 
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(K 6.) — how ſeiſed.] Joint-tenants are ſeiſed per my S 
per, tout. Lit. ſ. 288. 

When huſband and wife are ſciſed by moieties, or by entireties, 
wile Baron and Feme, (D 2, 3.) 

But joint-tenants have a right only to a moicty. Vide Co. L. 186. a. 

And therefore, if one makes a feoffment, gift, or demiſe of his 
parts. only a moiety paſſes. Co. L. 186. a. | 

DO, if one Bargains and ſells his lands, and: before inrolment the 
ather dies; yet only a moiety paſſes. Co. L. 186. a. 2 Cro. 53. Crs. 
Car. 217. Me. 776. | 
If a leaſe be by all, rendring rent to them, and one does not ſeal 
| it; only a moiety paſſes. 1 Vent. 136. 

Tf all join in a feoffment, each gives but his part. Co. L. 186. a, 

And therefore, if a feoffment be upon condition, that upon breach 
one ſhall enter into the whole; yet he ſhall enter only into his part. 
Bid. 

And if one feoffor dies, the feoffee cannot plead the feoffment of 
the ſurvivor: for each gave only his part. Co. L. 186. 

So, every joint - tenant loſes, or forfeits only his part. If one be an 
alien, the king, upon office, ſhall have only a moicty. Co. I. 186. 4. 

If one be a villein, the lord ſhall enter but into a moiety. id. 

So, the one may demiſe his part for year, 'or at will, to his com- 
panion. bid. 

Or, make his companion his bailiff of his ot; Ibid. 

And maintain account againſt him in ſuch caſe. Co. L. 186. a. 


Vide poft. (K 8.) 


(K 7.) What charges bind the ſurvivor.) So, if one joint- -tenant 
does a thing which gives to another an eſtate, or right in the land, it 
binds the ſurvivor : as, if a joint-tenant in fee, or for life, makes a 
leaſe for 40 years. Lit. /. 289. Vide Chancery, (3 V 7, &c.) 

So, if he leaſes to commenee in futuro, and dies before the com- 
mencement. Bid. 

So, if he leaſes for years the veſture or herbage of the land: ſor 
ſuch leſſee has a right to the land. Co. L. 186. 6. | 

And the furvivor ſhall not have the rent upon a leaſe for years, 
tho' he has the reverſion. Co. L. 185. a. 

So, if he acknowledges a ſtatute, recognizance, or judgment, and 
execution be ſued in his lifetime ; that binds his companion who 


ſurvives. Co. L. 184. 6. 
So, if there be a recovery againſt him, tho' execution be not ſued 


in his lifetime. Co. L. 185. a. 

But if a joint-tenant grants a rent-charge, and dies; this does not 
bind the ſurvivor : for he claims paramount the charge, and may plead 
a feoffment to him, without naming his companion. Lit. ſ. 286. 

So, if he grants common, over, a corody, Sc. Co. L. 185. a. 

So, if he acknowledges a ſtatute, recognizance, or Judgment, and 
dies before execution. Co. L. 184. 6b. 

Or, be indebted to the king. Co. L. 185. a. 

So, if he contracts to make a leaſe for years; that does not bind 


the ſurvivor. 
Or, grants, that if A. pays ſo much at Micbuclmas, he ſhall have it 


For years. Co. L. 185. a, 
| So, 


"2 THTn | = 
So, if he aches a leaſe, by indenture, of his own land, from a 


Arranger; the ſurvivor is not bound by this effoppel. Co. L. 185. a. 


So, if a joint-tenant grants the part of his companion, it ſhall 1 
void, tho he ſurvives ; 705 f it was in contingency. R. 2 Cre. 91. Mo. 
76. 
5 But if a joint-tenant grants a rent-charge, c. and afterwards re- 
leaſes to his companion; he ſhall hold ſubject to the charge, tho he 
ſurvives; for he does not claim by furvivorſhip, but under the grant. 


Co. L. 185. a. 


How a conveyance enures by one joint- tenant to another, vide Re- 


leaſe, (B 4. —D I, 2. ) 


(K 8.) Tenants in common. 
Tenants in common are thoſe who claim by ſeveral titles, or in 


ſeveral rights tho' by one title, and have their poſſeſſion 1 in common. 


Co. L. 189. Vide ante, (K 2.) 

And they may be by deſcent, purchaſe, or preſcription. Co. Z. 
188. 5. 

If tenant in tail to him and the heirs of the body of his wife, W 
iſſue a daughter, and afterwards another daughter by another venter, 
diſcontinues, and diſſeiſes the diſcontinuee, and dies; his daughters 
are tenants in common by deſcent; for the eldeſt is remitted to a 
moiety; and therefore they are not parceners ; for they claim by ſe- 
yeral titles. Co. L. 349. 6. 

Tenants in common have a ſeveral right to the freehold and inhe- 


ritance. 


And therefore, in an action real, or which concerns the title, 
they ought not to join, except it be for an entire thing. Vide Mate- 
ment, (E 10.) 

80, they have a ſeveral right and title to a moiety of the things 
which they hold in common : and therefore, if one dies, his moiety 
does not ſurvive, but goes to his heir; or, i. ir be a chattel, to his 
executor or adminiſtrator. 

And one of them may enfcoff his companion of his part. Ga. I. 
200. 6. 

If one levies a fine, makes a feoſfment, c. of the whole; his 
moiety paſſes. | 

[Tenants in common cannot make a joint leaſe. Heatherly v. Weſ- 1 
ton, P. 4 G. 3. 2 Wilſ. 232.] | 

If one aCtually ouſts his companion of the poſſeſſion, the other may 
maintain an ejectment againſt him. Lit. /. 322. 

[Confeſſion of leaſe, entry and ouſter, is fuſficient on an ejectment, 
in the caſe of a tenant in common, without proof of actual ouſter. 
Oates v. Brydon, P. 6 G. 3. 3 B. M. 1895.) 

So, if one ouſts the other of his ward, or other chattel real, the 
other ſhali have ejectment of ward againſt him. Lit. /,. 323. 

So, if one tenant in common deſtroys the flight of a aovecote, the 


other ſhall have treſpaſs. Co. L. 200. a. 


Or, deſtroys alt the deer in their park, &c. Co. L. 200. ö. 

Or, removes the mereſtones pro metis & bundis terrarum Juarum. 
Co. L. 200. b. 

If one diſturbs on other in the ſetting up of hurdles for their fold- 


age. Co. L. 200. 
2 F 4 | 80, 
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. So, if one tenant in common of a wood, turbary, piſcary, c. does 


waſte againſt the will of the other; he ſhall have waſte againſt him. 
Co. L. 200. b. | 1 Re bs 
If one corrupts the water, the other ſhall have an action upon the 
caſe. Co. L. 200. 5. | : 

' If one will not repair their houſe, mill, c. the other ſhall have a 
writ de reparatione faciendd. Co. L. 200. b. F. N. B. 127. 
If one makes the other his bailiff of his part, as he may, he ſhall 
have account againſt him. Co. L. 200. b. Vide ante, (K 6.) 

But their occupation 1s in common per my & per tout : and there. 
fore, the one ſhall not have ejectment againſt the other, without an 


actual offer. Co. L. 199. 3. R. Cro. El. 220. I Leo. 212. D. | 


I Sal. 391, 2. Vide Cowp. 217. | 

So, the one cannot diſſeiſe the other, without an actual ouſter. R. 
1 Sal. 94 | | | 
So, if the one takes an entire chattel real, as the body of his ward, 


villein, Sc. the one may take him back, but ſhall not have remedy by 


action. Co. L. 200. a. 

So, if the one takes a chattel perſonal entire, or not entire; the 
other may retake it when he has an opportunity, but has no remedy 
by action. Co. L. 200. a. | 

[One tenant in common cannot avow alone for taking cattle damage- 
feaſant, but he ought alſo to make cognizance as bailiff of his com- 
panion. Cully v. Spearman, C. P. H. 35 Geo. 3. 2 H. Bl. 386.] 

[Neither can he maintain an action on the caſe in nature of waſte 
againſt another tenant in common, (in poſſeſſion of the whole, having 

a demiſe of the moiety from the firſt,) for cutting down trees of a 
proper age and growth for being cut. Martyn v. Knowllys, B. R. H. 
39 Geo. 3. 8 T. R. 145.) | | . 

So, if an eſtray, or other thing belonging to a manor, which they 

have in common, happens. | 

So, if A. has a ſhip in common with B., and diſpoſes the whole to 

another; no remedy lies by action againſt 4. R. 1 Lev. 29. 


When partition ſhall be made between joint-tenants, and tenants 
in common, and how, vide Parceners, (C 1, &c. 6. — Pleader, 
(3F 1, Cc.) | | 

When they ſhall join in a ſuit or be jointly ſued, and when not, 
_ wide in Abatemen;, (E g, 10.—F 5, 6.) — Chancery, (3 V 1, &c.) 
What words in a deviſe, Oc. make an eſtate in common, vide ante, 


(K 2.)—Devi/e, (N 8.) — Chancery, (3 V 4.) | 


— — 
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"ESTOPPEL, 


(A) Eftoppel ; What ſhall be. 
| (A 1) By Matter of Record, | 
E STOPPELS in general are not to be favoured, they are to extend 


only as far as the poſitive rules have gone, becauſe the tendency 
of them is to prevent the inveſtigation of truth. Per Ld. Kenyon C. ]. 
Rex v. Luobenham, B. R. E. 31 Geo. 3. 4 T. R. 254.) An 
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An efloppel is, when a man is rom; 4 his own act or accept 

ance, to ſay the truth. Co. IL. 352: à. LV. 0 ; 2 7. K. 169. 8 
And it may be by matter of record, of writing, or in pais. Co. L. 

352. 4. | 

iy matter of record; as, if the king by his letters patent grants 

lands to B., claiming nothing in the freehold ; B. cannot afterwards 

ſay againſt the king, that he was enfeoffed by A. 1 Rol. 864. J. 6. 

So, if a man levies a fine, or ſuffers a recoyery to 4. of the land 
of B. in the name of B., it ſhall be an eſtoppel to B., and he cannot 
avoid it without a writ of diſceit ; for he cannot aver againſt the re- 
cord. 1 Rol. 863. J. 17. 20. 22. | 1 

If a man acknowledges a deed to be inrolled in court, and it is in- 
rolled of record; he cannot afterwards ſay, non et. factum. R. 39 H. 6. 
32. 5. 1 Kal. 862. J. 12. 55 8 | 

Tho' it be acknowledged by his attorney for him, and not in per- 
ſon, R. 39 H. 6. 32.6. . e 

Tho' the attorney had no ſpecial authority to do it. R. 39 H. 6. 

2. 5. | 
l If A. levies a fine of the land of another, he ſhall be eſtopped to 
ſay, partes finis nihil habuerunt. Jon. 459. 3 
So, a man may be eſtopped, by pleading upon record: as, if a ſcire 
| facias be upon a judgment in Trinity term, and nul tiel record is 5 
and judgment thereupon; the defendant cannot afterwards ſay, that 
the judgment was in Michaelmat term. R. 1 Sal. 276. | 
So, if A. by deed be bound that he will not ſue B., and a breach 
is aſſigned, that he ſued an original, and at the return in bank, obtulit 
ſe werſus B. in placito pred. ; he cannot plead, that he did not ſue modo 
& forma : for he is eſtopped by the record. 1 Rol. 863. J. 30. 

In waſte againſt a leſſee of the demiſe of the plaintiff, if the de- 
fendant abates the writ by plea, that the demiſe was by the plaintiff and 
another ; in another action by them he ſhall be eſtopped to-ſay, that 
the leaſe was only by one. 1 Kal. 8. a. /. 10. 

If a man by plea confeſſes a tenure in capite, and then alleges licence 
of alienation ; he cannot ſay upon another alienation, that he does not 
hold in capite. 4 Inſt. 111. * 

If in a nuper obiit, or rationabili parte, by one parcener againſt an- 
other, the defendant diſclaims in blood, and claims by purchaſe, the 
plaintiff ſhall have a writ of mortd'ancefior for the whole. Co. L. 164. ö. 

50, a man may be eſtopped by an imparlance, or continuance upon 
record. Co. L. 352. a. 5 ah” £7 | | 

Or, by any confeſſion or admiſſion upon record. Co. L. 352.4. 

So, a man may be eſtopped by a verdict upon record: as, in treſ- 
paſs, if the defendant preſcribes for common, and the plaintiff tra- 
verſes the preſcription, the defendant may ſay, that in a former action 
by the plaintiff againſt the defendant, the ſame preſcription was found 
againſt the plaintiff, Semb. Sho. 28. | | 

So, a man may be eſtopped, by not denying a matter alleged upon 
record: as, if A. be ſciſed in fee, and B. brings waſte againſt him, 
ſuppoſing him in of his demiſe ; tho” A. pleads, no waſte done, and it 
be found for him, he ſhall be eſtopped to ſay, that he is not in of 

the demiſe of B. 1 Rol. 864. I. 15. | „ 

If a prior prays in aid of his patron, and the plaintiff ſays, hat he 
has a convent and common ſeal ; if he does not deny it, but demurs, 

| whereby 
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whereby he is ouſted of aid, he cannot afterwards ſay, that he hag 
no convent or common ſeal, when he did not deny it before. 1 Ro. 


$64. J. 40. | 
If the defendant prays in aid of the reverſioner, and the plaintiff 
fays, that he is ſeiſed in fee, which he does not deny, whereby he is 
ouſted of aid; he ſhall not afterwards ſay, that he is tenant for life. 
1 Rol. 864. J. 45. | | | 
And matter of eſtoppel in a count, (tho? it be but by way of ſup- 
poſal,) after judgment, concludes the parties in another action. Co. I. 
352. 5. Vide poſt. (E F.) EL | 
So, a matter expreſsly alleged in a plea, replication, or other plead- 
ing, after nonſuit, as well as after judgment. Co. L. 352. b. 
But after a nonſuit, a matter of fuppoſal in the court, does not 
eſtop. Co. L. 352. b. be : | 
[If the eſtoppel appears on the record, it need not be replied, but 
advantage may be taken of it on a general demurrer. Palmer v. 


Ktins, M. 2 G. 2. Str. 817. Ld. Raym. 1550.] 
(A 2.) By Matter of Writing. 


So, a man may be eſtoppel by matter of writing, which is not of 
record: as, if a condition in a bond recites, that there are divers ſuits 
in B. R., the obligor is eſtopped to fay, that there are no ſuits there. 
KR. Cro. El. 756. Vide Eftates, (G 7.) | 

If a condition be, to perform the covenants in an indenture ; he ſhall 
be eſtopped to ſay, that there is no ſuch indenture. R. 1 Ral. 408. 


1 Rol. 872. J. 30. | 
So, in all caſes, where the condition of a bond has a reference to 


any particular thing, the obligor ſhall be eſtopped to ſay, that there is 
no ſuch thing: as, if a condition be, 20 pay all ſums which T. is bound to 
pay to the children of B. according to the vill of D.; he ſhall be eſtopped 
to ſay, that T. is not bound to pay, &c. 1 Rol. 872. J. 50. Dy. 
196. a. N | | 
| 8 party executing a deed is ſtopped by the recital of a particular 
fact in that deed to deny ſuch fact. Shelley v. Wright, C. P. E. 
10 Geo. 2. Willess Rep. 9. Caſſens v. Cefſens, C. P. M. 11 Gee. 2. 
Willis Rep. 25.] | 
[When a plaintilF replies that the defendant is eſtopped to plead 
his plea, he may demand judgment generally. Bid.) 
if a condition be, to releaſe all the right which he has in B. for his 
life: he cannot ſay, that he had no right in B. for life. Per Tanf#, 
1 Kol. 873. I. 5. Vide infra [et Cowp. 600.) | 
If a condition be, 7o pay money for which he is bound in ſuch a parti- 
eular recognizance ; he cannot ſay, that there is no ſuch recognizance. 
R. 1 Rol. 873. J. 10. | | | 
So, he cannot plead, that he was bound in ſuch an one as appears 
to be no recognizance. K. 1 Rel. 873. I. 15, 
If it be, to give part of the goods which A. deviſed to him ; he cannot 
ſay, that A. did not deviſe. R. 1 Rel. 873. J. 20. 
If a condition be, that A. and his wife ſhall appear in B.; he cannot 
fay, that he has no wife. R. 1 Rol. 873. J. 25. Al. 13. N 
If a condition, reciting that A. carried 1200 billets to D. be, that he 
Hall pay fo much a hundred ; he cannot ſay, that he did not carry 1200. 
EK. Al. 52. x 5 | = 
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If a leaſe be by indenture; the leſſee ſhall be eſtopped to ſay, ns 
. 1 Le. 156. 94 | ON. 
tay a leaſe be by huſband and wife ; aſter the death of the huſband 
the leſſee ſhall be eſtopped to ſay, that the wife had nothing. R. 
1 Rol, 872. l. 45. | 5h | OE 
So, a man may be eſtopped by any indenture or deed-poll. Ca. 
I. 262: . 8 
By an acquitcance or defeazance by indenture or deed-poll, Co, L. 
2. a. | 
80 in general the grantor is eſtopped by his deed, to ſay he had 
no intereſt. 2 Term Rep. 171.] | ; 
[But this principle does not apply, where the grantor is a truſtee 
for the public, eſpecially if deriving his authority under a public a& 
of parliament he grant that which he is not empowered to grant by 
the act. 2 Term Rep. 171.] 5 | 
If the condition of a bond contains-a generality to be done, the party 
ſhall not be eſtopped to ſay, that there was not any ſuch thing; as, 
if a condition of a bond be to perform all agreements /et down by A., 
the obligor may ſay, that no agreement was ſet down by A., for the 
condition is general. R. 1 Rol. 872. J. 25. | = 
If a condition be, 79 carry away all the marl in ſuch a cloſe ; he may 
ſay, that there was no marl there. R. 1 Rol. 872.1. 35. 
[A leſſee by indenture is not eſtopped by the deſcription of t 
lands in the leaſe; but may try the fact, whether the land called L. 's 
meadow, be meadow or not. Skipwith v. Green, M. 11 G. Str. 610.] . 
So, if it be, 79 releaſe all his right in B.; he may ſay, that he has 
not any right there. Per Tan, 1 Rol. 872.1. 37. Vide ſupra [et 
Coup. 600.] 
So, a deed-poll does not eſtop a leſſee, grantee, Oc. for it is the 
deed of the leſſor, grantor, &c. only. Co. L. 363. 6. 


(A 3.) By Matter in Pais. 


(A 3.) By acceptance of an eftate, &c.] So, a man may be eſtopped 
y. matter in pais, which is not in writing: as, if an huſband, ſeiſed 
in right of his wife, enfeoffs A., who afterwards demiſes to the huſ- 
band and wife for life; tho' the wife be in her remitter, and A. has 
not any reverſion, yet in waſte againſt the huſband and wife, the huſ- 
band is eſtopped to ſhew ſuch remitter, againſt his feoffment and 
acceptance of an eſtate from A., tho' it was not in writing. Lit. /. 
666, 667. 
So, if a wife brings dower, and recovers, ſhe ſhall be eſtopped 
afterwards to claim land ſettled upon her for her jointue. 
Tho' ſhe had entred clandeſtinely into the land ſettled for her 
54" before the writ of dower brought. 1 Rol. 862. I. 20. 25. 
4 Co. 5. 
8 man may be eſtopped by acceptance of rent. Co. L. 352. a. 
So, by entry, or livery, c. Co. L. 352. 0. 4 


(B) Who are bound by an Eſtoppel. 


A N eſtoppel is reciprocal, and binds both parties. Co. L. 352. 4. 
(Vide Cro, El. 700.) Vide 1 Term Rep. 86. = 
All parties and privies are bound by an eſtoppel. Pol. 61. Jon, 2 
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So, a privy in blood, as the heir, ſhall be bound by an 2 
Ca. L. 35 2. a. 

As, if a contingent remainder be to 4. in fee, who makes a leaſe 
by fine, or indenture, and then dies before the contingency happens; 
his heir ſhall be eſtopped by the leaſe. R. Pol. 61. 66. 

If the eldeſt ſon of tenant in tail levies a fine, and then his father 
dies, and afterwards he dies without iſſue, his younger brother ſhall 
de eſtopped by the fine : for he muſt derive his title as heir to him. 
Pol. 61. 

Tho” there was no intereſt at the time of the eſtoppel created, but 
the intereſt accrued afterwards to the anceſtor. R. Pol. 66. 

[But if the heir apparent of a copyholder in fee ſurrender in the life- 
time of his anceſtor, and ſurvive him, the heir of ſuch ſurrenderor 
is not eſtopped by that ſurrender of his anceſtor from claiming againſt 
the ſurrenderee. 3 Term Rep. 365.] 

So, a privy in eſtate : as, if A. demiſes the manor of D. by in- 
denture, for years, and afterwards purchaſes the manor, and ſells it 
to B.; the vendee ſhall be bound by the eſtoppel to ſay, that A. had 
not any thing in the manor at the time of the leaſe. I Sal. 276. 

So, if judgment be in a fire facias upon a judgment in Trinity 
term after nul tiel record pleaded, where in truth the judgment was 
in Michaelmas term ; the party to the judgment, and all wha claim 
under him, ſhall be bound by this eſtoppel. R. 1 Sal, 276. 

So, a privy in law: as, the lord by eſcheat. Co. L. 352. a. 

Every one, who claims under another by act of law, or in the 22 
Co, L. 352. 6. 

Tenant in dower, or, by the curteſy. Pol. 61. Co. L. 352. a 

So, where the title of 1. plaintiff is made by eſtoppel, the court 
and jury axe bound by it: as, if the plaintiff in ejectment makes title 
by a judgment in a ſcire facias upon a judgment in Trinity term where 
it was in Michaelmat term; the jury cannot find that the original 
judgment was in Michaelmas term: R. 1 Sal. 277. 

So, if a woman ſues, or be ſued, as /o/e, and judgment is againſt 
her as ſuch, tho' ſhe was covert; ſhe ſhall be eſtopped, and the ſheriff 
ſhall take advantage of the eſtoppel. 1 Sal. 310. R. 1 Rol. 869. 
l. 50. Vide pol. (D). 

If an executor or adminiſtrator admits aſſets, tho' he has them not; 
the ſheriff may return a devaſiavit. R. 1 Sal. 310. 


(0 Who not. 


UT, generally a ſtranger ſhall not be bound by, nor r take advan- 
tage of an eſtoppel. Co. L. 352. a. 
So, a woman ſhall not be eſtopped, after coverture, by an admiſſion 
upon record by her huſband and her, during coverture. 

As, if huſband and wife admit B. to be a mulier ; in another action c 
by B. after the death of the huſband, the wife may plead, that he is 
a baſtard. 1 Rol. 865. J. 10. f 

If huſband and wife plead a feoffment; the wife, after the death 
of her huſband, may ſay, that nothing paſſed by the feoffment. 1 Rel. 
865. J. 5. 

If huſband and wife make a leaſe, where the wife has nothing 3 
after coverture, ſhe ſhall not claim by cljoppel. Cro. El. 700. Fide 


Faſt. (F). Soy 
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o, an heir, who claims as heir of his father, ſhall not be eſtopped 
by an eſtoppel upon him as heir to his mother ; as, if a woman, who 
had an eſtate for life, recovers in a cui in vita againſt the donee of 
her huſband, ſuppoſing that ſhe had a fee, and afterwards makes a 
feoffment, and dies, and the donee dies without iſſue the heir of 
the father ſhall recover againſt the feoffee of the mother, tho? heir 
alſo to her, and ſhall not be eſtopped by the record of the judgment 
in the cui in vita, which affirmed the mother to have a fee. Co. L. 

65. ö. | | 
| &, if a ſon be eſtopped by his pleading upon record, and dies, 
his uncle and heir ſhall be bound; but if he dies, and the land de- 
ſcends to the father, he ſhall not be bound by the eſtoppel of his ſon ; 
for he cannot be heir to him. Co. L. 12. a. ; | 

So, if the heir does not claim the land from him who made the 
eſtoppel, but by his own purchaſe, or by another anceſtor, he ſhall 
not be bound by the eſtoppel. Jon. 460. 

Tho” he derives his blood from the party to the eſtoppel. Jon. 

_ © | 
: So, if the plaintiff does not rely upon the eſtoppel, the court and 
jury ſhall not be bound by it; but the jury may find the matter at 
large, and the court ſhall give judgment accordingly : as, in debt for 
rent upon a leaſe by indenture, if the defendant pleads ni! habuit in 
tenementis, and the plaintiff replies, quod habuit, 1 Sal. 277. Vide 
. Pleader, (8 5.) ES 

[Defendant in treſpaſs for meſue profits is not eſtopped by a judg- 
ment, in ejectment againſt the caſual ejector, on which no writ of 
poſſeſſion has iſſued, if he was not a defendant in the ejectment. 
Zefferies v. Dyſon, H. 7 C. 2. Str. 960.] 

LA. aſſerting that he had a right to a patent machine covenants 
with B. that B. ſhall have the liberty of uſing it in a particular man- 
ner; in conſideration of which B. covenants that he will not uſe it 
in any other; in an action by A. on the covenant, B. is not eſtopped 
by the covenant from pleading in bar to the action, that the invention 
was not new, or that the patentee aas not the inventor ; but he may thus 
fhew that the patent was void, and conſequently that there was no 
conſideration to him. 3 T. R. 438. ]] 5 

[But if the patentee himſelf aſſign the patent and afterwards in- 
fringe the right of the aſſignee, he is eſtopped from pleading to an 
action by the aſſignee, that the invention was not new. Bid.) 


(D) Who ſhall take advantage of an Eſtoppel. 


E VERY one, who claims under an eſtoppel ſhall take advantage 
of the eſtoppel: as, a woman, who claims dower, fhall take ad- 
vantage of an eſtoppel by deed between her huſband and his tenant- 
1 Rol. 868. J. 47. 3 ä 
If A. demiſes by indenture to B. for life, and afterwards by fine 
grants the reverſion ; the conuſee ſhall eſtop B. in a guid juris clamat, 
to ſay that A. had nothing. 1 Kol. 868. J. 50. 
If a man recovers a rent-charge againſt B. out of his land, who 
afterwards ſells the land to another; the vendee ſhall be eſtopped by 


the recovery, and the recoveror ſhall take advantage of it. 1 Rel. 
—_— i. = 
[The 


F 
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The purchaſer of the reverſion of lands demiſed ; for the eſtoppel 
runs with the land. Palmer v. Ekins, M. 2 G. 2. Str. 817. Ld. 
Raym. 15 50. ] : | hy | 

So, an officer in the execution of proceſs, ſhall take advantage of 
an eſtoppel upon record in the ſame action: as, if a feme-covert be ſued 
as a feme-ſole ; the ſheriff ſhall take her in execution, tho” ſhe be the 

wife of another, and hath another name. R. 1 Kol. 869. J. 50. Vide 

ante (B). Gs 

a be ſued as a knight and baronet, tho? he be not a baronet, 
and the ſheriff takes him in execution; he ſhall not have an action 
againſt the ſheriff. R. 1 Rol. 869. J. 45. | 

So, the king ſhall take advantage of an eſtoppel, tho' he be not 
party to the record; for he is always preſent in court. 2 Int. 39. 

So, every perfon ſhall take advantage of a diſability, which appears 

by record; as, outlawry, excommunication, attainder, Qc. tho a 

ſtranger to the record. Co. L. 352.6. 128. 6. | 

So, of baſtardy, mulierty, certified, Cc. Co. L. 352. b. 

But a ſtranger ſhall not take advantage of the miſugſiner of any one 
upon record; for he is not bound by it. 16:d.] 

So, a ſtranger ſhall not have advantage of villenage confeſſed, or 
found ; but the lord only. Co. L. 128. 6. | 


(E) What ſhall not be an Eſtoppel. 
(E 1.) A Record coram non Fudice. 


BY T a man ſhall not be eſtopped by a record, which was coram non 
| judice: as, by record of an action in the Marſhalſea, where neithe 
party was of the king's houſehold. 1 Rel. 863. /. 50. | 8 
Nor, by the record of a formedon ſued in B. R. 1 Rol. 863. J. ult. 
[The plaintiff in equity cannot be eſtopped by a verdict at law; for 
there is no ſuch thing as an eſtoppel in a court of equity. Pierce v. 


Jones, P. 1717, in Sc. Bunb. 11.] 
(E 2.) Where the Truth appears by the ſame Record. 


80, a man ſhall not be eſtopped, where the truth appears by the 
| ſame record. Co. L. 35 2. 6b. [Vide Ludford v. Barber, B. R. HI. 
* 26 Geo. 3. 1 T. K. 86. 5 

| | As, if a fine be levied, or concord made upon an original upon 

which a retraxit is entred ; tho? the parties are eſtopped to ſay, when 
the fine is pleaded, that it was not upon an original, (for it ſhall be 
intended well levied, till reverſed by error,) yet, if by the ſame record 
it appears that a retraxit was entred upon the original, then the par- 
ties are not eſtopped to ſay it; for it appears by the record itſelf. Co. L. 

2. 6. | 

[If defendant is ſued by a wrong addition, and enters into bail-bond 
prout the writ, as he mult, and then puts in bail above by his right 
addition, who was arre/ied by the name and addition, he is not eſtopped 
from pleading in abatement. Barnes, 94. | | | 

lf an impropriation be to a biſhop of a rectory after the death of 
the incumbent; and by indenture, ſhewing that matter, the biſhop 
demiſes the rectory for years in the life ot the incumbent, and the 
leaſe is confirmed by the dean and chapter; the biſhop is not eſtopped 
by the indenture of demiſe : for it appears by the ſame deed that he 
then had nothing in the rectory. Co. L. 352: b. 
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(E z.) Where the Thing is conſiſtent with the Record. 

So, a man ſhall not be eſtopped to aver a thing conſiſtent with the 
record, writing, Cc. as, if A. B. ſenior, and A. B. junior, are bound 
by an obligation, that he ſaid A. B. ſhall nat ręſort to ſuch a woman, &c. 
it may be averred, that A. B. junior was intended. Semb. 3 Med. 216. 


If a deed, releaſe, &c. be inrolled upon record, the defendant may 


plead, that nothing paſſed by the deed, or, not ſeiſed at the time, KC. 3 for 
theſe pleas are conſiſtent with the record. 1 Rol. 862. J. 35. 
$0, if an obligor, being warned in detinue brought for the obliga- 


tion itſelf, pleads conditions net performed ; he may afterwards plead 


to debt againſt him upon the obligation, a ſpecial non git factum. Semb. 
1 Rel. 862. J. 45. 50. | 


If a man purchaſes a charter for licence to alien his land ; he may | 


afterwards traverſe the tenure of the king. 1 Nol. 864. J. 3. 


If A. demiſes two cloſes called Lanes Meadows, the leſſee ſhall not 


be eſtopped to ſay, that they are arable, and not meadow. R. 2 Med. 
Ca. 312. | £5 

1 a demiſe be made of premiſes in W:/minfler, late in the oecu- 
pation of A., particularly deſcribing them, part of which was a yard, 
this will not paſs a cellar ſituate under that yard which was then in 
the occupation of B., another tenant of the leſſor. And the leſſor in 
an ejectment brought to recover the cellar is not eſtopped by his deed 
from going into evidence to ſhew that the cellar was not intended to 


be demiſed. 1 T. R. 701.) 
(E 4.) Where the Allegation is uncertain. 


So, an eſtoppel ought to be certain to every intent. Co. L. 352. J. 
og. a. | 
: And therefore, if a thing be not directly and preciſely alleged, it 
ſhall not be an eſtoppel. Co. IL. 352.6 | 
As, if a defendant pleads, virhin age, viz. etatic 14 & non amplius, 
and after judgment brings error within 7 years, and aſſigns error by 
attorney, he ſhall not be eſtopped to ſay that he was of full age at the 
time of the error aſſigned ; for the allegation after the viz. that fuit 
etatis 14 & non amplius, is not poſitive. R. 2 Fon. 170. (Vide for 
456.) | | | 
So, if a man pleads a licence or pardon of alienation, he is not 
| thereby eſtopped to ſay, that he does not hold 7 capite upon another 


alienation ; for the licence ſays, que tenentur de nobis in capite, ut dicitur, 


and the plea is not more poſitive. 4 Li. 111. | 

So, if it be alleged by way of argument, or inference. Co. L. 
352, b. Pol. 396. | 
So, if it be by way of recital. Co. L. 252.6. 

5 (E 5.) Or only a Suppoſal. 

So, if a thing be alleged only as a ſuppoſal in a count, it ſhall not 


be an eſtoppel. Co. L. 35 2. b. Vide ante, (A 1.) z 


As, if in a /cire facias upon a fine, the plaintiſf makes himſelf heir 
by lineal deſcent, he may vary in his deſcent in a ſecond ſcire facias if 
the firſt was miſtaken. 1 Rol. 864. J. 27. : ' 


(E 6.) If it is not traverſable, or material. 


So, if the thing alleged be not traverſable, or material, it ſhall not 
be an eſtoppel. Co. L. 352: J. Ws As, 


1 
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As, in debt upon an obligation alleged to be made at A., in an- 
other action upon the ſame obligation, he may ſay that it was made 
at B. 1 Rol. 864. J. 25. | | | ee, 

If in error upon a judgment 20 Car. 2: it be aſſigned for errot, 
that the defendant was within age, viz. etatis 14 annorum ; tho' the 
error was aſſigned 26 Car. 2. and in both cafes the defendant appears 
by attorney, the judgment ſhall be reverſed ; for the material part of 
the plea is, that he was within age, and the words after the viz. 14 
annorum do not conclude him to be now within age. R. Ray. 456. 
(Vide 2 Fon. 170.) | | 

So, it upon a diſtreſs for rent, the tenant prays in aid, alleging 
that he has a leaſe for ten years; he is not eſtopped afterwards to ſay, 
that he has a leaſe for 60 years; for in aide prier it is not material, 
for what term, if he be a lefſee. Ray. 457. 

In reſcous upon a diſtreſs for rent, out of a houſe and one acre, the 
plaiatiff ſhall not be eſtopped, becauſe he at another time avowed for 
the ſame rent iſſuing out of a houſe and five acres. Bid. | 

So, if A. claims by a deed to B. and C. and the heirs of their 
bodies, remainder to D., and that upon the death of C., without 
iſſue, B. aliened to A., and D. entred, and iſſue is joined that at the 
entry of D. C. was alive, and this is found by verdict; after the 
death of C., D. may plead that nothing paſſed by the deed, and ſhall 


not be eſtopped. bid. 


(E 7.) So, ah Eſtoppel may be avoided where an Act in Pais is 
done by him, who had not Power to do it. | 


So, acceptance of rent, &c. by him, who then had no title, ſhall 
not be an eſtoppel. Co. L. 352.6. 


(E 8.) If an Intereſt paſſes, tho' not pro tanto. 


So, if any intereſt paſſes from the party, there ſhall be no eſtoppel: 
as, if A. be tenant for life, remainder to B. in fee, and A. and B. 
join in a leaſe, if the leſſee brings an ejectment upon the demiſe of 
both, in the life of A. he ſhall not recover; for it was only the demiſe 
of A., and the indenture ſhall not be an eſtoppel to them; for an in- 


_ tereſt paſſed from both. Co. L. 45.4. | | l 
If leflee for the life of B. leaſes for 21 years, and afterwards pur- ] 
chaſes the fee, and B. dies; he ſhall void his leaſe for years, tho? it þ 
was by indenture ; becauſe an intereſt paſſed by his leaſe for the life 7 
of B. Co. L. 47. b. Ms. 20. f . f 
If A. demiſes to B. the herbage of his own land by indenture; B. 
is not eſtopped to ſay, that A. had nothing in the land: becauſe the ! 
leaſe was not of the land. Co. L. 47. b. | oy / 
0 


(E .) If there be an Eſtoppel againſt an Eſtoppel. 


So, an eſtoppel againſt an eſtoppel ſets the matter at large: as, if 
A. claims common by grant, and, in another action againſt the ſame 
defendant, claims it by preſcription, and the defendant admits it; A. 
who was eſtopped by his former claim to allege preſcription, by the 
admiſſion of the defendant ſhall be now at liberty to do it. 1 Ro.. 

74. J. 50. 

So, if a defendant pleads joint-tenancy with B., and the plaintiff 
traverſes that he is ſole tenant; the defendnt may vouch as ſole tenant ; 
for the plaintiff is eſtopped to gaiuſay it. 1 Rel. 875. l. 5. 


\ 
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G 10.) If the Truth be found by Verdict. 


So, if the jury find the truth of the fact, the court will give judg- 
ment accordingly, without regard to the eſtoppel. Vide ante (C).— 
Pleader, (8 5.) | 4 | 8 | 

And therefore, if a leaſe be by indenture by A. to B., and afterwards 
B. brings an ejectment for lands demiſed againſt A., and upon not 
guilty the jury find that A., having nothing in the land, demiſed to B. 
by indenture prout ; there ſhall not be judgment for B. Dub. Sau. 99. 

If by confeſſion in a court of record, by livery ſued, Oc. tenant in 
tail be eſtopped to ſay that he does not hold of the king; upon a 
diem clauſit extremum the jury ſhall find the truth, and thereby the 
heir ſhall be relieved. 1 H. 4. 5. 6. | | 
But where an eſtoppel binds the eſtate, and converts it to an in- 

tereſt, the court will adjudge accordingly; as, if A. leaſes land to 5 
for ſix years, in which he has nothing, and then purchaſes a leaſe of 
the ſame land for 21 years, and afterwards leaſes to C. for 10 years, 
and all this is found by verdret; the court will adjudge the leaſe to 
B. good, tho' it was ſo only by concluſion. 875k | 

So, if A. leaſes for years, having only a contingent remainder not 
veſted, and after the contingency levies a fine to B. in fee, and the 
whole is found by verdict; the leaſe for years ſhall be adjudged good, 


R. Pol. 68. 
80, if A. be diſſeiſed, and during the diſſeiſin a common recovery is 


had againſt him as tenant, to the uſe of B., tho! the recovery was 
void for want of a good tenant to the præcipe, it ſhall be good by eſ- 
toppel againſt A. his heirs and aſſigns. R. upon a ſpecial verdict, 1 Rl, 
865. J. 15. Cro. Car. 389. 1 Rol. 868. J. 35. 


(F) When an Eſtoppel determines. 


80, an eſtoppel determines by ceſer of the act, deed, c. which 

made the eſtoppel ; as, if a man takes a leaſe for years by indenture 
of his own land; if the leaſe determines, it ſhall be a determination 
of the eſtoppel. - Co. L. 47. 6. | 

(If tenant for life makes leaſe for years by indenture, during his 
life and the continuance of the leaſe, the tenant is eſtopped to ſay he 
has not the reverſion in him; but he being dead, he is not eſtopped, 
but may confeſs the leaſe, and avoid it on covenant by the heir, for 
nor repairing. R. on demurrer, Brudenell v. Roberts, T.2G. 3. 2 Wilſ. 
143-] | 
If A. accepts a leaſe from B. and his wife, where the wife has 
nothing; after the death of the huſband, the eſtoppel ceaſes, and that 

ſhe had nothing may be pleaded in bar of an action by the wife. &, 
Ero. El. 700. Vide ante (C). | . 
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„ s rA. 
' Vide Præragatiue, (D 57. 59.) 
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EVIDENCE. 


(A 1. What Things are allowed for Evidence; Matters 
| of Record, | | 


VIDENCE imports matters of record ; as, letters patent, fines, 
| recoveries, &c. writings under, or without ſeal; as, charters, 
deeds, court-rolls, accounts, c. teſtimony of witneſſes, and other 
proof given to a jury. Co. L. 282. a. 

And therefore letters patent may be produced in evidence. 
TA commiſſion of inquiry under the Exchequer-ſcal, and an inqui- 
fition taken thereon, is admiſſible, but not concluſive evidence of 
lands having been part of a priory, tho? party to the ſuit was no party 
under this commiſſion. Tocker v. D. Beaufort, H. 30 G. 2. 1 B. A. 
146. 3 . 

5, or common recovery. x 

A judgment, ſtatute, recognizance, or other matter of record. 


So, a judgment and recovery in Wales, in a quod ei deforceat. R. 
Hard. 118. 

Letters patent of land in a county-palatine under the ſeal of the 
duchy. 4 Inft. 209. | 

So, the pope's bull. Vide paſt. (A 2.) | 

So, by the ff. 29 Car. 2. 8. a grant of augmentation to a vicarage, 
regiſtred, examined, and atteſted by the biſhop, Cc. is a record. 
| [No record of a criminal conviction can be given in evidence in 2 
civil ſuit, for it might have been on the evidence of a party intereſted 
in the civil ſuit. Gibſon v. M*Carty, T. 9 G. 2. B. R. H. 311.) 
[Therefore if A., convicted of forging a note from B. to himſelf, 
ſues for other notes from B. to his inteſtate, and reads a depoſi- 
tion of a dead witneſs'to prove B.'s owning the notes in queſtion, and 
the ſame witneſs has ſworn to B.'s owning the forged note, yet the 
record of conviction for forgery cannot be read, but the forged note 


may, and the marks of forgery ſhewn. Bid. 


+ (A 2.) What ſhall be ſufficient Proof. 


(A 2.) The record,, or exemplification.] If the record itſelf be pro- 
duced, it ſhall be read without other proof. 
So, letters patent under the great ſcal ſhall be read without other 


roof. 
So, by the f. 3 (or 3 & 4) Ed. 6. 4. and 13 El. 6. patentees, and 


all claiming under them, may make title, &c, by ſhewing the exem- 
 plification, or conſtat of the roll. ; 
; Anl 
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And theſe ſtatutes extend to all the king's patents which concern 
latid, privilege, or other thing, granted to a ſubject, corporation, 


or any other. R. 5 Co. 33. ; | 
So, the chirograph of a fine is ſufficient, without other proof. Pl. 


* 


Com. 409. . 


Or, the exemplification of a fine. | 5 | 


So, the exemplification of a common recovery under ſeal is ſufficient, 


without more. | | | 

So, an exemplification of a recovery in an inferior court of record 
under the town-ſeal, where the records are conſumed. Hard. 120. 
per Hale. 1 Mod. 117. | | 

So, an exemplification of a recovery in antient demeſne, being old, 
if the records are loſt. R. 1 Mod. 117. | TY 

And by the ff. 27 El. g. the exemplification of a recovery in Wales, 
or a county-palatine, fhall be of the ſame validity to all intents as the 
original record. | 5 

So, an exemplification of any record under the great ſeal, or ſeal 
of the court, is ſufficient. 10 Co. 93. a. | 

So, an exemplification of a record in Wales or a county-palatine, 
under the ſeal of the court there. Semb. Hard. 120. | 


So, an exemplification of the pope's bull, under the ſeal of the 


biſhop, ſhall be allowed. R. Hard. 118. 


[Exemplification under the archbiſhop's ſeal of adminiſtration, with 
the will annexed, is a good evidence, tho” it only recites the fact, and 


ſets out the will in hec verba. Kempton v. Croſs, P. 8 G. 2. B. R. H. 
108.) 5 
[he journals of the Houſe of Lords are admiſſible even in criminal 
caſes. Jbid.] 

(So, ſworn copies of certain entries in the journals of the Houſe of 


| Commons were produced and yead as evidence, on the part of the 


crown, in a trial for high treaſon, and not objected to. Rex v. Gordon, 
H. 21 Geo. 3. Dougl. 593.) 5 8 „ 
{ The certificate of the auditor of the duchy of Lancaſter is ſuffi- 
cient evidence of the inrolment of a duchy-leaſe. Doug. 56.] | 
(So, the indorſement by the proper officer is ſufficient evidence of 
the inrolment of a bargain and ſale. Id.] 
he mere production in a court of a diploma of doctor of phyſic, 
under the ſeal of one of the univerſities, 1s not in itſelf evidence to 
ſhew that the party named in the diploma is entitled to that degree, 
Moiſes v. Thornton, B. R. T. 39 Geo. 3. 8 T. R. 303. ] 


(A 3.) A copy, or witneſſes, &c.] So, a record may be proved by 
a copy examined with the original; for a razure or interlineation 
{hall not be preſumed. 10 Co. 92. . 2 Rol. 678. J. 45. 

The printed ſtatutes examined with the parliament- roll. Rex v. 
Jefferies, T. 7 G. Str. 446. | "ORG 


Ln an action on a wager whether a decree of the court of Chancery 


would be reverſed on appeal to the Houſe of Lords, a copy of the re- 
verſal is ſufficient evidence, without producing the minute-book itſelf; 
ſuch copy need not be on ſtamps. Coup. 17. | | 

[Wherever an original is of a public nature, and would be evidence 


if produced, an immediate ſworn copy thereof will be eviicice. 
G 2 : c& mar- 
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CA marrfage-regiſter is in the nature of a record, and need not be 

| produced nor proved by ſubſcribing witneſſes; but a. copy is ſuffi- 

cient in an action for crim. con. to prove a marriage in fact. Birt v. 

Barlow, B. R. E. 19 Ges. 3. Dougl. 171. 

Tho' it be a record in Wales, &c. it may be proved by an ex- 
amined copy. R. Hard. 119. 

So, a copy of a common recovery is ſufficient, without proving a 
tenant to the precipe ; for it ſhall be intended well ſuffered, if the 
contrary does not appear. 2 Cro. 455. Lut. 1 549. 1 Mod. 117. 

Tho? it be a recovery of a reverſion, if it be ancient, and the poſ- 
ſeſſion accordingly ; for a ſurrender ſhall be intended. 1 Vent. 257. 

[The copy of a copyholder's admittance of 30 years ſtanding, is 
evidence, tho' not ſigned by the ſteward. Dean of Ely v, Stewart, T. 
1740, 2 Athyns, 44.] 

[A cuftomary of a manor, appearing to be of great antiquity, and 
delivered down with the court-rolls from ſteward to fteward, al- 

. tho' not ſigned by any perſon, is good evidence to prove the courſe of 
deſcent within the manor. 1 Term Rep. 466.) 

So, if a record be loſt or conſumed by fire, it may be proved by 

collateral evidence; as, in ejectment for a rectory to which a recu- 
fant preſented, the record of conviction being burnt, may be proved 

by the eſtreats in the Exchequer. ' R. Hard. 323. 1 Sal. 285. 

So, if appropriation or not be the iſſue, the king's licence being loſt, 
may be proved by other evidence; ſor it is not directly the point in 
iſſue. R. Hard. 322. 
| So, in trover, if a fieri facias, or wenditiont expenas, &c. be loſt, R. 
Hard. 323. Al. 18. 
| So, a recovery in ancient demeſne being loſt, and the roll not found, 

may be proved by witneſſes, where the poſſeſſion has gone accord- 
ingly. 1 Vent. 257. [2 Str. 1129. 2 Burr. 1072. 4 7. R. 514-] 
[A copy of an award, the original bei ing loſt 1 in a mail ited Ke. 
binſon v. Davis, T. 8 G. Str. 526. 

* [If an original note is loſt, and a copy offered in evidence, the 
.court muſt firſt be ſatisfied of the genuineneſs of the original. — 
v. Lake, M. 1737, 1 Atkyns, 446. 

So, a record may be explained by witneſſes; as, what manor, per- 
ſon, Cc. was intended, where there are ſeveral of the ſame name. 
P/. Com. 8 5. b. 

[A witneſs may refreſh his memory by any book or papers, if he 
can afterwards ſwear to the fact from his own recollection. But if 
he cannct ſwear to the fact from recollection any farther than as 
finding it entred in a book or paper, the original paper or book mult 
be produced. Doe v. Perkins, B. R. T. 30 Geo. 3. 3 T. R. 749.] 

[An officer may be examined as to the condition, but not as to the 
matter of a record. Leighton v. Leighton, M. 6 G. Str. 210. 

(If the patron's name in an inſtitution is left blank in the biſhop's 
regiſter, parol evidence may be admitted to prove who was patron. 
R. on error from Ireland, Bp. Meath v. Ld. Belfield, P. 21 G. 2. 
1 Wilſ. 215 

[It two — indicted and acquitted, and copy of indictment granted 
to one only, the other may read it in evidence in action for malicious 
proſecution. Jordan v. Lewis, M. 13 G. 2. Str. 1122.] 


[if the acts of condemnation of a ſhip in admiralty-court abroad, 
are 
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are loſt at ſea, parol evidence ſhall not be allowed of the reaſons of 
condemnation, what was loſt being only copy of evidence. Bliedſtyn 
v. Sedgwick, T. 9 G. 2. B. R. H. 304.) 9 2 

[General declarations of a parent are good evidence, after the death 
of ſuch parent, to prove that a child was born before marriage; but 
not to prove that a child born in wedlock is a baſtard. Goodright v. 
Meſs, B. R. E. 17 Geo. 3. Cowp. 591.] © | 

[Tradition is ſufficient in point of pedigree. By Ld. Mansfeld 
Ch. J. Bid. 594.] 5 . | 

[So, an inſcription on a tomb-ſtone. 16:9.) - 

[So, a pedigree hung up in the family-manſion. id.] 

[So, an entry in a father's family-bible to prove the birth of a 
| child. 1bid.] 5-4 

[So, circumſtances may be proved to ſhew the illegitimacy of a 
child ; as, that from its birth to the death of its parents it was treated, 
as illegitimate, and another introduced and conſidered as the heir of 
the family. 16:d,] | SY | | | _ 

[Declarations by tenants are admiſſible evidence after their death 
to ſhew that a certain piece of land is parcel of the eſtate which they 
occupied; and proof that they exerciſed acts of ownerſhip in it, not 
reſiſted by contrary evidence, is deciſive. Davies v. Pierce, B. R. T. 
27 Geo. 3. 2 T. R. 53.) - ! 
[Whether evidence of declarations of a pauper dead or inſane, 
relative to his ſettlement, be admiſſible? Pu. Rex v. Erifwell, T. 
30 Geo. 3. 3 T. R. 707.] | | 


(A 4.) What Proof is not ſufficient. 


But, regularly, a record is of ſo high a nature, that it cannot be. 
2 but by the record itſelf, or an exemplification, or copy thereof. 
10 Co. 92. b. e | 3 

So, * whole record, which concerns the matter in queſtion, 
ought to be produced. 8 | 1 
So, evidence to prove a record, which is loſt or conſumed, ought 
to be full and cogent. Hard. 324. | 

And therefore, a warrant for a diem claigſit extremum, and an entry 
in the docket-book, is not ſufficient proof of ſuch writ, Hard. 120, 

So, an eſtreat in the Exchequer, and an inquiſition upon it, is no 
proof of a conviction, where the eſtreat ſuppoſes it at the ſame aſſiſes 
at which the preſentment of recuſancy was made; for by the //. 
23 El. 1. and 29 El. 6. proclamation ſhall be at the aſſiſes, when in- 
dicted, to render himſelf before the next aſſiſes, and therefore he 
cannot be convicted at the ſame aſſiſes. R. Hard. 323. 

So, if a recovery of a reverſion was ſuffered but 10 or 12 years 
paſt, a ſurrender to make a tenant to the precipe ought to be proved. 

So, if there be probable evidence of an eſtate for life in % in an- 
ether; as, a leaſe, or mortgage by him. R. 5 Med. 211. 


* 


(A F;.) A Verdict, Nonſuit, &c. 


5.) When it ſhall be allowed.] So, a verdict in another action 
for the ſame cauſe ſhall be allowed in evidence between the ſame 
parties. | 

Tho' judgment was * arreſted for want of form. 2 Rol. 46. 
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So, it ſhall be evidence, where the verdict was for one under 
whom any of the preſent parties claim. 

So, a verdict for or apainſt a leſſee ſhall be JETT for or againft 
in! in reverſion. Per Holt, 6 Ann. Hard. 472. 

So, a verdict for him in remainder ſhall be evidence for a ſubſe- 
quent remainder-man in the ſame deed ; for tho' he does not claim 
under him for whom the verdict was, yer he claims by the ſame deed, 
KR. 8 V. 3. B. R. (1 Ld. Raym. 730.) 

[A recovery in ejectment againſt the wife cannot be given in evi- 
dence in an action againſt the huſband and wife for meſne profits. 
Daun v. White, B. R. H. 37 Geo. 3. 7 T. R. 112.) 

So, a verdict for or againſt a plaintiff, with proof of the evidence 
by him given, ſhall be evidence in an action by another againſt him 
for the fame thing; as, in an action by a common carrier for goods 
delivered by miſtake, a verdict for or againſt the plaintiff, with the 
proof by him given, ſhall be evidence in an action by the owner 
againſt the carrier for the ſame goods. Per Holt, at Guildhall, 
14 W. 

So, 2 nonſuit, with proof of evidence then given, ſhall be allowed 
as evidence againſt him in another action by the ſame plaintiff. R. 
5s Ann. in C. B. 

8o, if the jury are agreed, and afterwards diſcharged before the 
verdict given and recorded, it ſhall be aliowed for evidence, that the 
jury were agreed, in the caſe of a common perſon. KR. 2 Rol. 680. 


[ An inquiſition poſt mortem, traverſed, and trial thereon, tho' void- 
able, is evidence. Leighton v. Leighton, P. 6 G. Str. 308.] 

LA ſpecial verdict, to which defendant was no party, given in a 
caule in which the premiſes in queſtion were recovered on a general 
verdict, and the ſpecial verdict related to other premiſes, ſhall not be 
allowed as evidence-even of 2 pedigree. Neal v. V ding, P. 14 G. 2. 
Str. 1151.3 

(Whether the coroner's inqueſt might be read as evidente againſt 
the executrix, to whoſe advantage it was, dubitatur. Parker C. ]. 
and Powys J. pro Eyre J. and Pratt J. cont. Jones v. White, M. 4 G. 
Str. G8. OE 


(A 6.) WW hat ſhall be ſufficient procf.] If a verdict be offered in evi- 
dence, it ought to be proved by au exemplification of the verdict, and 
judgment upon it. (Jide Hard. 118, &c,) 

The poſica is no evidence of the verdict, without a copy of the 
final judgment; for judgment might have been arreſted, or a new 
trial granted. Pitton v. Walter, H. 5 G. Str. 162.) 

[The Ny Prius record, and the pyftea, are evidence to prove that 
the cauſe was tried, but not to prove that a verdict was given. Fiſber 
v. tt C. P. M. 16 Geo. 2. Willes, 367. Barnes, 449, 
S. ©: 

[But in an action on a wager whether a decree of the court of 
Chuucery would be reverſed on appeal to the Houſe of Lords, it is not 
neceiſury, on the trial, to ſhew the previous proceedings; proof of 
« the decrec, and of its being reverſ:d, is ſufficient. Coup. 17 4 
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(B 1.) A Charter or Deed, under Seal. 
O, any charter, or deed under ſeal of the party, ſhall be allowed for 


evidence. | 5 
So, a deed inrolled by conſent of one party only, ſnall he evidence 
againſt him, and all who claim under him. 3 Lev. 388. 

So, a deed which begins, this indenture, ſhall be evidence tho! it be 
not an indenture. Per Hale, at Norfolk aſſiſes 1668. 
So, a deed ſhall be evidence, tho' by accident, c. the ſeal be 
broken, or torn off. Pal. 403. 1 Mod. 211. Per B. R. 12W. 3. 
inter Sir M. Dayrel and Glaſcock. 8. | 
'Tho' cancelled by practice. (Vide 1 Vent. 297.) bt 
So, a counterpart, where it is proved that there was an original, 
and that cannot be had. (Vide 1 Sal. 287.) | 
[A deed is good evidence, if ſtamped when 
tho' not ſtamped when executed, or when fir 
Biſhop of Chefter, P. 11 G. Str. 624. . 

[But annexing another piece of parchment with a ſtamp upon it, 
will not do; the ſtamp muſt be on the parchment itſelf (and to ob- 
tain this the penalty muſt be paid). Rex v. Reeks, M. 13 G. Str. 716. 
Ld. Raym. 1445] | FF 

[A bond, in the condition whereof a mortgage-demiſe is contained, 
need not have two ſtamps. Barnes, 463.] | 


roduced at the trial, 
ſt produced. Rex v. 


(B 2.) When allowed, without Proof. 


An ancient decd dated forty years paſt ſhall be read, without other 
roof. | | | 

g [So, if above thirty years, it proves itſelf. 2 T. R. 471.) 

So, a deed, indorſed, as inrolled, ſhall be read, without proof. X. 

P. 6 . & M. in B. R. 1 Sal. 281. | WES 

Tho' there was no need of an inrolment to make ſuch deed effec- 

- tual. Vent. 296. 3 Lev. 388. 1 Sal. 280. EET 

So, the counterpart of a deed to declare the uſes of a fine. Med. 

Ca. 225. 1 Sal. 287. p 

[Where the plaintiff produces the original leaſe of a long term, 
and proves pofſeſhon for the laſt ſeventy years, all meſne aſſignments 
ſhall be preſumed. 2 BI. Rep. 1228.] | | 
[A deed coming out of the hands of the oppoſite party after notice 
to produce it, mult primd facie be taken to be duly executed, and 
will be received in evidence, without proof of the ezecution. 2 Term 
Rep. 41.] : | 575 
J | (B 3.) When Proof is neceſſary. | 
6; But, regularly, a deed ſhall not be given in evidence, without 
bo proof of the execution. 10 Co. 93. a. | | 
= gan of the execution ought to be by one of the witneſſes at 
Or, if it be proved that they are all dead, or upon ſtrict inquiry 
cannot be diſcovered to be alive, by proof that the name of any one 
indorſed is the writing of the ſame perſon. Per Halt, 5 Ann. 

[If atteſting witneſs has lived abroad, ſtrict proof of his death is 
neceſſary ; if e has lived in England, flight proof is ſufficient. Henry 
v. Philips, J. 1740, 2 Athyns, 48.] | | 
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Ulf a ſubſcribing witneſs is become infamous, on producing his 
conviction, his hand may be proved as if he was dead. Jones v. 
Maſon, P. 2 G. 2. Str. 833.) 
Or, that the name of the party, who executed it, is his proper 
hand-writing, + . 

[In debt on bond by the adminiſtrator de bonis nen of the obligee, 
and who was the only ſurviving witneſs to the bond, proof of the 
hand-writing, and ſeveral letters from the obligor mentioning the bond, 
allowed good. Godfrey v. Norris, H. 3 G. Str. 34.] | 

Or, by any one preſent at the execution of the deed, tho? he be 
not indorſed as a witneſs. | Ds | 

[Where three obligors, and action brought againſt one only, the 
other obligor allowed to be a witneſs to prove execution of bond by 
defendant. Lzckhart v. Graham, H. 3 G. Str. 35. 

Un debt on a bond, proof that the defendant admitted the debt, and 
that the attendance of the ſubſcribing witneſs could not be procured, 
together with proof of the hand-writing of -the defendant and of the 
witneſs, is ſufficient. Doug. 93. | 

[But the acknowledgment of the obligor that he owed the debt 
for which the bond was given, does not ſuperſede the neceſſity of 
calling or accounting for the abſence of the ſubſcribing witneſs, whe- 
ther in an action againſt the obligor himſelf, or in an action by his 
aſſignees after his bankruptcy, where the petitioning creditor's debt 
aroſe on the bond in queſtion. Doug. 216. 

LA. grants an annuity for his own life to B., to ſecure which a bond 

| and warrant are given, and judgment entred. B. dies. After his 
death the court will not admit evidence of a parol agreement between 
the parties that A. ſhould be at liberty to redeem the annuity on cer- 
tain terms, (eſpecially if it be the evidence of e attorney concerned, ) # 
as a ground to order the ſecurities to be given up, and ſatisfaction 
entred on the judgment. Haynes v. Hare, C. P. T. 31 Ges. 3. 
i H. Bl. 659. 8 | 


(B 4.) When the Deed itſelf. 


. So, regularly, the deed itſelf ought to be produced, whereby it 
e ee to the court that it is not razed or interlined. 10 C2. 
92. b. | 
And therefore, generally, a copy of a deed ſhall not be allowed for 
evidence, tho' examined and atteſted. J[6:d. 

Tho' wrote by counſcl as a true copy, and delivered to the party 
as ſuch. 1 Mod. gaq. | 8 

So, proof of the contents by witneſſes ſhall not be allowed. 10 
Co. 92. b. | 

Nor, a counterpart, without circumſtances which induce credit 
that there was an original. R. 1 Sal. 287. | 

But a counterpart has been allowed, where the original cannot be 
found, and there is probable proof that there was an original; as, 3 
counterpart of a leaks, where the leſſor himſelf acknowledged that 
he made a leaſe, of which this was a counterpart. Per C. B. 6 Ann, 
inter A. and Whitcomb. | 

So, a counterpart of a leaſe, ſound by the heir of the leſſor among 
the writings of the anceſtor. 1 Lev. 25, | 

Tho' no witneſs be indorſed, Aid. 

k | | So, 
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| Yo, if it be proved that the original was aſſigned to the defendant 
or another under whom he claims. Per Tracy, 6 Ann. 
Or, that the original is deſtroyed or loſt. R. Mod. Ca. 225. 
So, if a deed be deſtroyed or loſt, a copy may be allowed. ro C. 
2. b. | 705 EAN 3 
1 Tho' not examined; if it was written for a true copy. 1 Mod. g. 
So, proof of the contents by witneſſes may be allowed in ſuch caſe. 
10 Co. 92. 5. 4 ; | 
| So, a copy, or proof of the contents has been allowed when a 
deed was embezzled, or detained by the other party. 1 Keb. 12. 

Keb. 2. | PR NS 5 
4 [To eſtabliſh a ſettlement by apprenticeſhip, it was proved that the 
indenture was of two parts; that one had been deſtroyed, that the 
other had come to the hands of A. B. who, upon being aſked for it, 
{aid that ſhe could not find it; but A. B. was not ſubpœnaed, and 
upon that ground the evidence was deemed inſufficient. Rex v. 
Caſtleton, E. 35 Geo. 3-+6 I. R. 236.] 21 . 

[If a perſon execute a bill of ſale of goods without ſtamp, ſuch 
an inſtrument cannot be received in' evidence, and yet the vendee 
cannot reſort to any parol evidence of the agreement. By Lord 
Kenyon Ch. J. Rolleſton v. Hibbert, B. R. M. 30 Geo. 3. 3 T7. R. 413. 
Vide infra.] . = N 

[Defendant in ejectment refuſing to produce the leaſe in her cuſ- 
tody, an attorney who had read it was allowed to give evidence of the 
contents. Young v. Holmes, M. 4 G. Str. 70.J * | 
Tho' a party be not bound to produce evidence againſt himſelf, 
yet even in a criminal proſecution notice may be given to him to 
produce papers in his poſſeſſion; and in caſe of his refuſal or neglect, 
other evidence may be given of their contents. 2 J. R. 201. 2. 

- [And notice to the —— agent or attorney in ſuch caſe is 

ſufficient. Bid. . 


(B 5.) A Recital, when Evidence. 


So, a recital in a deed may be evidence, againſt him who executed, 
or claims under the party, who by ſuch recital is eſtopped; as, the 
date ſhall be evidence that it was executed the fame day. Per Holt. 
(Vide 1 Sal. 286.) | | | 
A recital of a jointure to A. that there was a jointure to her. Per 
Tracy, 7 Ann. | | 
50, a rccital of a deed is evidence of it, where the deed recited is 
loſt. R. Mod. Ca. 45. | | 
So, a recital of a leaſe for a year in a releaſe ſhall be proof that 
there was ſuch leaſe, if poſſeſſion has been accordingly for ſeveral 
years. Per Gould, 12 W. 3. at Hertford. R. 2 Ann. 1 Sal. 286. 
Mod. Ca. 44. | | 
But a recital, generally, is no proof of the deed recited ; as, if a 
patent or leaſe be recited, the patent or leaſe ought to be proved. 
R. Hard. 120. Semb. Vau. 74. R. 2 Lev. 198. 
So, if a patent be recited to be ſurrendred, and the patent be 
proved by one party as in es the other ought to prove the ſurrender. 
2 Rel. 678. J. 40. R. 2 Vent. 171. | | 
Yet if the one relics upon the recital as proof of the patent, it 
ſhall be alſo proof of the ſurrender. R. 2 Vent. 171. N 
[= So, 
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©» $0, a recital of a levari or other record, in a record, is no proof of 
the levari, &c. Per Hale, 23 Car. 2. Sir P. Pindar, if the record 
of the levari is not loſt. | 585 

So, a recital of a leaſe in a releaſe, is no proof againſt a ſtranger, 
without ſhewing that the leaſe is loſt. R. 1 Sal. 286. 


Nor, a recital of a deed for the uſes of a fine, without proof that 


chere was a deed of uſes. Mod. Ca. 45. 
[An averment in a declaration on the fat. 8 Ann. c. g. againſt the 
maſter of an apprentice for not inſerting the true conſideration in the 


indenture; © that A. B. the apprentice, by a certain indenture executed 


« on, &c. put himſelf apprentice to the defendant,” c. may be 
proved by the production of that part of the indenture executed by 
the defendant, in which it is recited that A. B. put himſelf apprentice, 
Sc. Burleigh v. Stibbr, B. R. M. 34 Geo. 3. 5 I. R. 465. 


| (C 1.) Writings without Seal. 
L(QOrporation-books, when publiely kept as ſuch, and the entries 


made P the proper officer. Rex v. Meatherſell, E. 4 G. Str. 93.] 


[Copies of corporation-books, or of a poll, are evidence; and in 
that caſe H. R. will not order the original to be produced, without 
particular reaſon. Brocas v. Mayor and Aldermen of London, P. 6 G. 

Str. 307. Mead v. Robinſon, C. P. T. 16 & 17 Ges. 2. Willes, 422.] 
Il A viſitation made by the heralds, entred in their books, and kept 
in their office, evidence of a pedigree. Pitton v. Walter, H. 5 G. 
Str. 162.] 8 

[So, the minute- book of a former viſitation, ſigned by the heads of 
the ſeveral families, and found in a private library. (Ld. Oxford's.) 
Ibid.} | | 

[The copy of an old agreement, where the original is in the Bad- 
leian, whence the Oxford ſtatutes prohibit it to go out. Downes v. 
Mooreman, H. 1724, Bunb. 189.] | 

[A ſurvey of a religious houſe, (in the firſt-ſruits' office,) tho” the 
commiſſion is loſt. V. of Killington v. Trin. College, T. 21 Geo. 2. 


1 Will. 170.) 


[A gazette is evidence of all aQs of ſtate; and thereſare a gazette, 


in which it was ſtated that certain addreſſes had been preſented to 
the king from different bodics of his ſubjects, expreſſing their loyalty, 
Oc. was admitted in evidence to prove an averment in an information 
for a libel, © that divers addreſſes, &c. had been preſented to his 
„% majeſty by divers of his ſubjects,“ Sc. Rex v. Holt; B. R. M. 
34 C. 3. 5 T. R. 436.] 

[If there is a general regiſter-book of a pariſh, into which the en- 
tries of baptiſms are made every three months, from a day-book into 
which they are made immediately, the firſt is the regiſter and evi- 
dence, and the day-book not, tho? they differ, or any thing omitted 
in the regiſter which appears in the day-book ; as, B. B. to ſignify 
baſe born. Per Probyn and Lee J. contra Page J. May v. May, P. 
10 G. 2. Sr. 1073+] | | 

Certificate of the commiſſioners, for ſtating the army-debts, con- 
cluſive. Moody v. Thurſton, M. 8 C. Str. 481.] | 

[But it muſt be Ggned by them fitting upon the commiſſoon. 
HMountcan v. Wilſon, T. 9 G. Str. 588.) 

| | 14 (An 
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PAn affidavit of the deceaſed allowed to be read, in confirmation 
of other evidence, to prove his marriage at the Flr, tho? taken be- 
fore a ſurrogate, when nothing before eccleſiaſtical court. Sacheve- 
rell v. Sacheverell, March 1716, Court of Delegates, Str. 35.) 
[A writing without ſtamps, (being an agreement, “that H. and 
« partners ſhall work mines in B.'s ground, and B. to have a propor- 
« tion, and to be alſo partner for an eighth,”) which is not a leaſe 
nor an aſſignment, may be given in evidence on treſpaſs brought 8 
A. againſt a ſtranger. Harker v. Birkbeck, T. 4 G. 3. 3 B. M. 1556. 

A letter 50 years old, found in the corporation cheſt, is not a 
corporate act, ſo as that a copy of it may be evidence, but the or 
ginal muſt be produced. Rex v. Gwyn, M. J G. Str. 401. 

[An entry in an attorney's debt-book may be read after his death, 
to prove that a deed was made. Warren v. Grenville, P. 13 G. 2. 
Str. 1128. ; 6 

Entry 0 a bankrupt's books, before the act of bankruptcy, is evi- 
dence, Per IV illes C. J. T. 10 C11 G. 2. B. R. H. 378. 

Indorſement on a bond, of intereſt paid within 20 years, is evi- 
dence, tho' under the hand of the obligee, if it was made before it 
could be thought neceſſary to encounter the preſumption. Searle v. 
Ld. Barrington, H. 2 G. 2. affirmed in the Exchequer-Chamber, and 
in Parliament, Str. 826. 2 Ld. Raym. 1370.] | | 

[But if the indorſement is after the preſumption has taken place, 
it is not evidence. Turner v. Criſp, 13 G. 2. Str. 827.] 

[Bill of parcels from a merchant abroad, with. his receipt to it 
proved, is evidence of property on an aCtion on policy of inſurance. 
Ruſſel v. Boheme, H. 13 G. 2. Str. 1127.) | | 

[ A-ſurvey taken by one under whom the party who produces it 
claims, cannot be given in evidence, the other party not being privy. 
Str. 95.] Ig | 

The cuſtoms of one manor allowed as good evidence of the euſtoms 
of another manor, in the three northern counties, becauſe antiently 
they made one earldom. D. Somerſet v. France, M. 12 G. 1. Fort. 41. 
Lowther v. Raw, in the Houſe of Lords, 1735, Fort. 44.] 


LN. B. The judges of C. B. and barons of Exchequer declared 

| afterwards, that the cuſtoms of other manors ought not to have 

been admitted as evidence. D. Somerſet v. France, M. 12 G. 
Str. 654. Jide acc. Doug. 495.] | 


The cuſtom of one manor has been given in evidence to ſhew the 
cuſtom of another, where they are both governed by the border-law. 
Per Ld. Kenyon C. J. Roe v. Parker, B. R. M. 33 Geo. 3. 5 T. R. 31.) 

[An entry in the court- rolls of a manor, ſtating the mode of deſcent 
of lands in the manor, is admiſſible evidence of the mode of deſcent, 
tho' no — are adduced of any perſons having taken according 
to it. Jbid.] | 

[A terrier or court-roll is good evidence. Tbid.] 
Entries written by a ſteward of a former owner from whom title 
is derived are, if the ſteward is dead, ad miſſible evidence where the 
right to the ſoil is in iſſus. Barry v. Bebbington, B. R. H. 32 Geo. 3. 
4T.R. 514.) | . 

[An entry, of the receipt of money by officers of a townſnip * 


the officers of another townſhip, of a proportion of church-rates made 
in a pariſh-book, is evidence to charge the latter officers with the ſame 
proportion in future. And another entry explaining the proportions, 
made on the ſame page, is alſo admiſſible evidence. Stead v. Heaton, 
B. R. E. 32 Geo. 3. 4 T. R. 669.] . | | 

Entries, made by a third perſon deceaſed, in the books of receipts 
of rent from his tenant for a particular eſtate, are not evidence to 
prove the identity of the land in a cauſe between two others. Out. 
ram v. More tvood, B. R. H. 33 Geo. 3. 5 T. BR. 121.] 

[The plaintiff's agent ſhewed to the defendant, an underwriter, the 
_ captain's proteſt, containing an account of the loſs of the ſhip inſured, 
demanding payment ; and it was holden, that this did not entitle the 
defendant to read the proteſt in evidence in an action on the policy. 
Senat v. Porter, B. R. H. 37 Geo. 3. 7 T. R. 158.) 

[The cuſtom of archdeaconries in the fame dioceſe, is not evidence 
of a cuſtom in another. Str. 957.] | 

On a queſtion on the cuſtom of tything in the pariſh of A., evidence 
that ſuch a cuſtom exiſts in the adjacent pariſhes, is not admiſſible. If 
the cuſtom be laid as the general cuſiom of the whole county, it is. 
Cowp. 807.] | . 

[But to prove the manner of eonducting a particular branch of trade 
at one place, evidence may be given of the manner of conducting the 
ſame branch at another place. Doug. 495. 

[4. is poſſeſſed of part of the waſte by confent of lord and tenants, 
no grant or leaſe appears, but many inſtances in like caſes of leaſes, 
none of grants in fee; A. pays rent of 10s. On his death (leaving 
nephew who enters on his real eſtate) his widow and adminiſtratrix 
comes into poſſeſſion of the premiſes, and pays the rent; by will directs 
the premiſes to be fold by her executor; he pays rent, mortgages the 
premiſes in fee, then releaſes the equity of redemption in fee, and 
levies a fine. Then appears a draught of a leaſe of the premiſes from 
the lord to A. for 41 years, among the lord's papers, and a copy of 
it among A.'s papers. This is no evidence of a grant in fee to A. on 
trial by grand aſſiſe on writ of right patent. Ty/ſen v. Clarke, F. 


13 C. 3. 3 Will. 419. P. 14 G. 3. 3 Will. 541. 558. 
(C 2.) When Liberty of Inſpection, c. ſhall be granted. 


FA plaintiff ſhall be obliged to produce his books relative to his 
ecalings with defendant. Goater v. Nunnely, P. 13 G. 2. Str. 1130.] 
[On an iſſue to try a modus, the plaintiff may be ordered to pro- 
. duce the books of former rectors, if they have been produced at the 
hearing. Bennet v. Treppas, H. 1723, Bunb. 143.) 

[Plaintiff in treſpaſs for diſtreſs for a fine ſet by the lieutenancy of 
London, ſhall have leave to inſpect their books and take copies, but 
the commiſſioners ſhall not attend with the books. Edwards v. Veſey, 
T.'8 G. 2. B. R. H. 128. | ESE: 

[If there is a rule nj for information que warranto, the court will 
make rule for defendant to inſpect charter and corporation-books. 
Rex v. Hollifter, P. 9 G. 2. B. R. H. 245.] | | 

An elector, officer in poſt-oſhce, ſued on 9 Ann. has a right to in- 
ſpect corporation- books where the freemen's names are inrolled, and 


to take copies. Barnes, 235. 
a [Defendant, 


int, 
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© TDefendant, holder of ſtakes at a horſe · race, ſhall give plaintiff copy 

of the racing articles. Barnes, 439. ] et e 
[The court will order a juſtice of peace to give copy of informa- 

tion, and to produce the original, (at trial for falſe impriſonment 
ainſt informer,) and conſtable tg produce warrant. Barnes, 468.] 
[Every member of a corporation has à right to look into the books 


of the corporation for a matter that concerns himſelf, tho” the cor- 


poration is not a party in the diſpute. Rex v. the Ho/imen of New- 
cuſlle, H. 18 G. 2. Str. 1223. | 

[A ſtranger affected by a bye-law- has a right to inſpect and take 
copies, Barnes, 236. . 5 * 

Every one has a right to inſpect the books of the ſeſſions; for they 


are public books. Herbert v. Aſoburner, H. 24 G. 2. 1 Will: 297. 


If a man ſued and taken in execution in a court of conſcience, 
brings treſpaſs, c. for it, he ſhall have liberty to inſpect the books 
as far as relates to the ſuit againſt him. Wilfon v. Rogers, M. 19 G. 2. 
Str. 1242.] ee | 

[Defendant lord of a manor, who inſiſts on a modus, not obliged 
to produce court-rolls to ſhew what proportions of it are paid by the 
other defendants, tenants of the manor.' Biſbep of Hertford v. Duke 
of Bridgewater, T. 1729, Bunb. 269.) | 

{Che tenant of a manor has a right to inſpect the court-rolls, but 
he cannot have a rule for it, without afadavit that he has applied for 
it, and been refuſed. Barnes, 236, et /eq.] Ig | 

[Leave to inſpect the court-rolls of a manor will be granted of 
courſe on the application of a tenant of the manor, who has been re- 


fuſed that permiſſion by the lord. Rex v. Shelley, H. 29 Geo. 3. 


3 T. KR. 141.] 0 ; 
[A tenant has no ſuch right, unleſs there be ſome cauſe depending 
in which right may be involved. Rex v. Allgoed, T. 38 Gro. 3. 
RIG) a | 

In an action brought by the corporation for toll againſt the defend- 
ant, the court on his application granted a rule for inſpection of ſuch 
parts of the deeds, Fc. as related to that matter, on the town-clerk, 


which he was to give upon oath. Barnſtaple v. Lathey, B. R. E. 


29 Geo. 3. 3 T. K. 303.] | | 

[Where a rule had been granted for an information in the nature 
of quo warrants againſt A., to ſhew by what authority he claimed to 
be mayor of G. on the relation of ſome of the corporators; and an- 
other rule in that cauſe for inſpecting all the corporation-books, 
papers, c. directed to the town-clerk. An inſpection of ſuch only 


s related to the election and office of mayor, was held to be a ſuffi- 


cient compliance with the rule, ſo as to protect the town-clerk from 
an attachment as for a contempt-of the court, it' appearing that he 
had ated bong fide. Rex v. Babb, H. 30 Geo. 3. 3 T. R. 579. 

[Where an information is filed by the attorney-general againſt an 
officer of the Eaſt India Company on charges of delinquency there, 
founded upon the report of a board of inquiry in Inlia, the defendant 
has not right to have an inſpection of that report, nor has the court 
of B. R. any diſcretionary power to grant it. Rex v. Holland, E. 
32 Geo. 3. 4 TR. 691.) | | 


[But if lord of manor brings ejectment for lands, claiming them 
as copyhold, againſt defendant, who claims them as freehold, defend- 


ant 


[4 
ſ 
| 
' 
{ 
. 
{ 
| 
[ 


94 EVIDENCE: 


ant ſhall not have rule to inſpect the court-rolls. Smith v. Davit, T. 
18 G. 2. 1 Wilſ. 104.) - | | 

[On information by attorney-general againſt vice-chancellor of 
Oxford, for miſdemeanor in his office, the crown ſhall not inſpect the 
archives and ſtatutes of the univegſity. Rex v. Purnell, H. 2 G. 2. 
rt Wil. 239.] © | 

¶ On a rule to ſhew cauſe againſt information quo warrants, by what 
right defendant claims to hold a court-leet in a borough, defendant 


ſhall not have a rule to inſpeCt the corporation-books, for it is a mat- 


ter of private claim between the parties. Rex v. Bridgeman, H. 
17 G. 2, Sir. 1203.] 0 8 


(On an information againſt juſtices of a corporation, for taking 


money for granting ale-licences, proſecutor ſhall not have a rule to 
inſpect the corporation-books, Rex v. Cornelius, T. 17 G. 2. Str. 
1210.] | 

[A company (as Eaft-India Company) ſhall not be obliged to pro- 


duce books of letters in a cauſe where they are not concerned. 


Shilling v. Farmer, M. 12 6. Str. 646. Murray v. Thornhill, M. 
13 G. Str. 717.} p BF 

[Poſt-ofhce not obliged to produce books in ſuits where they are 
not party. Crew v. Saunders, H. 8 G. 2. Str. 1005.] 

The court will not make a rule to inſpect the books of a company 
plaintiff, if it 1s not a public company ; but defendant may give notice 
to have them produced at trial. Charitable Corporation v. Woodcroft, 
T. 8 G. 2. B. R. H. 130.) phe 

The books of a company, not a corporation, nor truſtees for a party, 
Mall not be inſpected. Barnes, 36.] 

[Plaintiff in treſpaſs for toll taken of him has not right to inſpect 


| the books of the corporation, whoſe ſervant took toll. Hodges v. Allis, 


H. 13 G. 3. 3 Will. 398.] 
[A leſſee of the dean and chapter of Canterbury defendant, in ejecd- 
ment at the ſuit of their truſtee, ſnall not have liberty to inſpect their 


books. Ord v. Stubbs, T. 11 œ 12G. 2. Andr. 47.) 


{Where two parties bet on a certain event, to aſcertain which it is 
neceſſary to inſpect the public revenue books, the public officer, 
tho? ſerved with a ſubpœna duces tecum, is not bound to produce them. 
2 T. KR. 616. | 

{The court of B. R. will not grant a certiorari to remove the land- 
tax aſſeſſments, on account of the many inconveniences to the public 


Which attend ſuch proceeding. But that there may not be a failure 


of juſtice, if an application be made for an information againſt the 
commiſſioners of the tand-tax, they will admit an atteſted copy of the 
aſſeſſment inſtead of the original. 2 T. R. 234-] 


. (C 1.) Proceedings in Courts. 


(C 1.) A decree, ſentence, &c.] So, writings without ſeal are often- 


times evidence. 

As, all proceedings in courts of juſtice, | 

And therefore, a decree in the court of Chancery, or Exchequer, ſhall 
be evidence againſt the party, if an exemplification of it be produced 
under the ſeal of the court. 1 Keb. 21. 2 Med. 231. 8 

Or, a decretal order in paper, with proof of the bill and anſwer: 
1 Keb. 21. f | 
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So, if the bill and anſwer be recited, it is ſufficient. Cort. 1 Keb. 
"21. Semb. per Trevor at Guildhall, 9 Ann. inter Wheeler and Lowth. 
But a decree, which does not recite the bill and anſwer, ſhall not 
pe allowed. Per cur. Twiſd. cont. 1 Keb. 21. 12 : 5 
So, a ſentence in the ſpiritual court, in a matter within their coguĩ- 
zance, ſhall be evidence of the right to the thing there decreed 3 as, a 
ſentence for tithes. R. 2 Rol. 679. . 25. 2 Mod. 231. 
{Sentence in the ſpiritual court, in a cauſe of jaCtitation, is conclu- 
ſive evidence againſt a marriage. Clews v. Bathurſt, H. 7 G. 2. Str. 
g60. Hatfield v. Hatfield, in Parliament, 1725, Str. 961. Vide the 
Ducheſs of Kingſlon's caſe, Ambler, 756. acc. tho' there is an appeal 
entred, and tho ſentence was given after iſſue joined at common law. 
B. R. H. 11.] i N : 
[Sentence in ſpiritual court in a cauſe of contract, is concluſive 
evidence, on non aſſumpſit pleaded, in an action on contract of mar- 
riage. Da Caſa v. Villa Real, H. 7 G. 2. Str. 96 1. B. R. H. 18. 
(Sentence in eceleſiaſtical court for fornication, c. in a criminal 
way, is not evidence againſt the iſſue; otherwiſe, if a ſentence on the 
point of the marriage, and no colluſion. Brouuaſword v. Edwards, 


H. 1750, 2 Vefey, 243.] 


A ſentence in the Admiralty, which condemns goods as piratical, 
in trover for the ſame goods, upon the libel and anſwer produced 
ſhall be evidence. Per Trever, 9 Ann. inter Wheeler and Lowth. © 

n an action on a policy of inſurance on goods warranted American, 
on board a ſhip from London to Virginia, a ſentence of a foreign court, 
which, after reciting that © foraſmuch as the true deſtination of the 
« veſlcl was for the Engliſb iſlands, having been hired and loaded at 
« London, and having on board eighty barrels of gunpowder, declares 
« the ſhip and cargo x good prize, is not concluſive evidence againſt 
the warranty of neutrality 3 becauſe the ſpecial grounds aſſigned for 
the ſentence do not neceſſarily lead to ſuch a concluſion, Calvert v. 
Bovill, B. R. H. 38 Geong. 7 T. R. 523.] 

[By the ſentence of a Frencb court of admiralty it appeared that 
the ſhip inſured 2varranted American, had been condemned as enemy's 
property for want of having on board a role dequipage, or liſt of the 
crew, ſuch as is required by a marine ordinance of France, and ad- 
judged by the court there to be requiſite within the meaning of the 
treaty of commerce between France and America; and this was 
holden to be concluſive evidence againſt the warranty of neutrality, 
tho in fact the ſhip was American. Geyer v. Aguilar, B. R. T. 
38 Geo. 3. 7 T. R. 681.] FED v4 0.07 

Or, without producing the libel, if it be not found in the office, 
nor uſually fled there. Per Trevor. Ibid, | N 

[But ſentence of a foreign admiralty, condemning a ſhip as unſit, 
cannot be read in an action on the charter-party, which is a contract 
under ſeal at land. Burton v. Fitzgerald, T. 10 G. 2. Str. 1078.) 

[So, a ſentence of expulſion from a college in one of the univer- 

ſities, is good evidence, unleſs reverſed by appeal; and while it con- 
tinues unreverſed, no evidence can be admitted, to prove its irre- 
gularity, Cop. 31 A | 5 ; 


50, a probate of a teſtament for perſonal eſtate, and a grant of ad- 
es dog a | nt for perſo » and gran 
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So, a judgment in a court-baron, hundred, or county-court, with 
proof of the proceedings upon which the judgment was given. | 


[Judgment of oufler againſt bailiffs of a corporation, is good evi- 
dence againſt one making title as elected under their bailifflhip. Rex 
v. Hebden, P. 12 G. 2. Str. 1109.] 

[Two allowances in eyre, temp. Ed. 1. and judgment in treſpaſs, 
temp. Ed. 3. are not conclyfive evidence of a right to wreck ; and 
uſage for 92 years laſt is ſtronger. Biddulph v. Ather, T. 28 & 

[Duplicate of inſolvent debtor's diſcharge at ſeſſions, is evidence of 
his diſcharge. Gillam v. Stirrup, T. 8 G. 2. B. R. H. 145.) 

But not of any fact which is the foundation of their juriſdiction. 


Did. Savage v. Field, M. 9 G. 2. B. R. H. 186. 


[If it recites that due notice was given, and the perſon who gave 
the notice is dead, it ſhall be evidence that 3o days notice was given. 


Bid.) | 


[A condemnation in a foreign attachment, which appears to be 


ſubſequent to action in C. B., is no evidence. Barnes, 195.] 
On a iibeT in the conſiſtorial court for diſturbance in the plaintiff's 


right to a pew, that court adjudged the right to be in the plaintiff, 
and admoniſhed the defendant not to fit in the pew; the court of 
arches rever/ed the ſentence, but alſo admoniſhed the defendant not 
to uſe the pew again: theſe ſentences were held not to be concluſeve 
evidence of the plaintiff's right in an action for a diſturbance, between 
the ſame parties. 3 T. R. 639. 8 

[A certificate by juſtices of the peace that a highway (indicted) is 
in repair, is a legal inſtrument recognized by the courts of law, and 
admiſſible in evidence after conviction, when the court are about to 


"impoſe a fine. Rex v. Mawbey, E. 36 Geo. 3. 6 T. R. 619.) 


[The original precept from the ſheriff to the returning officer of a 


: borough, to proceed to an election, is admiſſible evidence to prove 


the allegation in a declaration that ſuch a precept iſſued, &c. Mead 
v. Robinſon, C. P. T. 16 & 17 Geo. 2. V illes, 422.3 | 


(C 2.) A bill.) So, a bill in Chancery, or Exchequer, ſhall be evi- 
dence againſt the plaintiff himſelf, if it was exhibited with his privity. 


1 Sid. 221. R. Ca. Ch. 65. | 
And if there was anſwer, and other proceeding upon it. Ca. Ch. 
65. 1 Sid. 221. | 

And the proceedings upon a bill import, primd facie, that it was 


with his privity. Per Tracy, 5 Ann. 

[A bill in Chancery is no evidence of the facts contained therein, 
not even of thoſe on which the prayer of relief. is founded. Bower- 
man v. Sybourn, B. R. M. 37 Geo. 3. 57 T. R. 2.] N 

[Copy of a bill in Chancery wrote cloſe on treble ſix- penny ſtamps 
may be read. Q. Whether one three- penny ſtamp is not ſufficient. 


Denn v. Fulferd, J. 1 G. 3. 1 B. M. 117). 


(C 3.) An anſwer.] So, an anſwer by any in Chancery, in his own 


right, ſhall be evidence againſt himſelf, with proof of the bill filed. 


Godb. 326. Vide Chancery, (T 6.) | 
Op, an anſwer to interrogatories is evidence againſt himſelf, 8 
| | do, 


9 wma, wo 
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8o, an anſwer to a libel in the ſpiritual court; for it is tantamount 
to a confeſſion. Per Tracey, 6 Ann. 1 Ver. 53. 8 3 
But an anſwer by guardian ſhall not be eyidence againſt the infant. 


R. 2 Vent. 72. 3 Mod. 259. | | 
Nor, an anſwer of a truſtee againſt the cęſuy que truſt. 1 Keb. 


281. | | 
Nor, the anſwer of a vendor againſt an alienee. 1 Sal. 286. Mod. 


Ca. 44. | | 
| If an anſwer be read in part againſt him, he may inſiſt that the 
whole ſhall be read. R. 5 Mod. 10. ud Ws | 

[ Che anſwer of one of the parents to a child to a bill in Chancery, 
is admiſſible to prove the time of the birth of the child, whether be- 
fore or after marriage : it is not like offering a depoſition or an anſwer 
againſt a party to the. original ſuit; it is offered only as evidence 
under the parent's hand of his or her having malle ſuch a declaration. 


Cowper, 594+ Vide Tefimoigne.] 


(C 4.) A depoſition.) So, a depoſition, regularly taken upon a bill 
and anſwer in Chancery, ſhall be evidence againſt the party to the ſuit, 
or any who claim under him, if the bill and anſwer are proved to be 
filed. 1 Keb. 685. 4 Mod. 146. 1 Sal. 279. Vide Chancery, 
(T 4.5.) | l : 

Tho? the bill was diſmiſſed for want of equity. Ca. Ch. 175, 

Per Holt, 7 W. 3. ; | | 
So, if it be proved that a bill and anſwer were filed, by the fix 

clerks' book, by mentioning them in the inrolment of the decree, it 

is ſufficient, tho' they are now loſt. R. 5 Mod. 21 1. | 

So, an exemplification of an ancient depoſition was allowed where. 
the records were burnt, tho' the bill and anſwer were not recited ; 
for the recital was not uſual before 1630. 2 Keb. 31. | | 

[The depoſition of a perſon examined in Chancery may be uſed in 
a ſuit of law between the ſame parties, if he is dead, cannot attend 
thro” ſickneſs, or is not amenable, Fry v. Wood, P. 1737, 1 Athyns, 
445+] „ : 

[In the court of Chancery, depoſitions taken in one cauſe are fre- 
quently read in another, ſaving all juſt exceptions, as that they are 
not between other parties, Oc. By Lord Kenyon Ch. J. Rex v. Felliffe, 
T. 31 G. 3. 4 T. K. 290.] - - 

But a depoſition ſhall not be evidence at law, except where the 
witneſs is dead, 1 Sal. 286. 

Or, cannot attend by reaſon of ſickneſs, or cannot be found. S5. 

303. | i 

[[t is a general rule in evidence, that the depoſition of a living wit- 

neſs ought not to be received, unleſs it appear that the witneſs him- 

ſelf could not be produced to be examined ore tenus. By Lee Ch. J. 

cited by Buller J. Rex v. Eriſeoell, T. 30 G. 3. 3 T. R. 715.] 

The depoſitions of the act of bankruptcy, when recorded accord- 

ing to the ff, 5 G. 2. c. 30. /. 41. are evidence in an action of law, to 

prove the preciſe time when the act of bankruptcy was committed, 
if 2 therein, Janſon v. Wilſon, B. R. M. 20 G. 3. Dougl. 

257. | 

So, in an action againſt the aſſignee of a bankrupt for a creditor's 


ſhare, under an order of commiſſioners of bankrupt for a dividend, 
VoL, IV. H : the 
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the proceedings before the commiſſioners are concluſive evidence 


of the debt. &rown v. Bullen, B. R. E. 20 G. 3. Dougl. 407.] 


[Tho? taken 50 [years before. Benſon v. Olive, M. 5 G. 2. Str. 
20. | | 
E Tho? the witneſs afterwards becomes intereſted, whereby he is 
diſabled to be a witneſs. R. 2 Ann. 1 Sal. 286. [Vide 2 Ver. Joo. 
i P. W. 288, Sc. 1 Str. 101.) Vide Teſtmoaigne, (C 1, &c.) 
Nor, againſt him who is no party to the ſuit, nor claims under one. 
Hob. 112. 2 Rol. 679. J. 35. | 
Nor, for a ſtranger, againſt a party to the ſuit; for, not being 
evidence againſt him, it ſhall not be allowed for him. R. Hard, 
= | 
2 for a ſtranger to the ſuit againſt a purchaſer under the party; 
tho' the cauſe there was of the ſame nature as now. Hard. 22. 
So, it ſhall not be evidence, if the bill was diſmiſſed for irregularity. 
R. Ca. Ch. 175. | | 
If taken ex parte, without anſwer to the hill. 2 Jon. 164. 

Tho? the bill was ad examinandum in perpetuam rei memoriam. R. 
Ray. 336. Dub. 1 Sal. 279. Sho. 363. | 
[The court will not give leave for witneſſes, priſoners in execution, 
to be examined, and their depoſitions read in evidence, without con- 

ſent. Barnes, 222, 223] | 

[No examination ſhall be read, tho' ſigned by a, magiſtrate, unleſs 
ſigned by the party. Tireman v. Henwell, T. 9 G. 2. B. R. H. 306.] 
[An affidavit filed in court on a motion, may be read in evidence 
at the ſittings in the ſame court, without proof of its being ſworn. 
2 Bl. Rep. 1190.) | 

[The examination of a pregnant woman, taken before a juſtice of 
the peace, under the /. 6 G. 2. c. 31. is admiſſible evidence on an 
application to the quarter ſeſſions to make an order of filiation on the 
putative father, even tho' the woman die before ſuch application 
can be made. Rex v. Ravenſtone, M. 34 G. 3. 5 T. R. 373.) 

[The mutiny act enables two juſtices to take the examination of a 
ſoldier reſpeQting his ſettlement, and direQs them to give an atteſted 
copy to the ſoldier, to be by him delivered to the commanding of- 
ficer, in order to be produced when required, and makes ſuch atteſted 
copy evidence; it was holden, that no other atteſted copy than that 
given to the ſoldier is evidence. Rex v. Clayton le Moors, T. 34 G. 3; 
5 T. R. Jog.) | 
[The original examination is admiſſible evidence, as well as the at- 
teſted copy. Rex v. Warley, H. 36 G. 3. 6 T. X. 534-] 


(C 5.) Parol Evidence. 


{Parol evidence ſhall not be admitted to annul or ſubſtantially vary 
a written agreement. 3 Will. 275.] | 
Cas, where A. had two ficlds, called Millergſt and Boreham, and 
B. came to an agreement in writing with A. to exchange with him 
a copper-mill, Sc. in conſideration that A. would permit him to take 
the graſs and veſture of hay from off Boreham, which writing was 


| ſigned by both parties and atteſted; it was held that the witneſs ſhould 


not be permitted to give evidence that it was underſtood that 4. 
ſhould have the graſs, Sc. of Aillert. Vid. 8 
| [So 


© wad UW f = year 
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Sd, parol evidence ſhall not be received to prove an additional rent, 
payable by a tenant beyond that expreſſed in the written agreement 
for a leaſe. 2 Bl. Rep. 1249.] . : 
| [So, where plaintiff covenants to build two houſes for a certain 
ſum, by a certain day, and avers in an aQtion of covenant for the 
money, that the houſes were built within the time; evidence that the 
time had been enlarged by pars! agreement. and the houſes finiſhed 
within the enlarged time, cannot be received. 3 T. R. 590.] 

[So, alſo in caſe of a bond. Id. 592.] 

Nor, ſhall parol evidence be admitted to explain a writing, where 
the meaning is plain. Str. 794.]J e 

[As, if a man agree in writing to ſell Blactacre for 1000 /., parol 
evidence ſhall not be admitted that he intended M iteacre thould alſo 


paſs. 3 Wilf. 276, J. 


Io, if a man devile in theſe words, “ I give to my loving brother 


« 1000/., and in caſe of his death to his wife,” if the huſband ſurvive 
the teſtator, thc legacy veſts abſolutely in him, and after his death, 


his wife executrix ſhall not be permitted to give parol evidence that 


the teſtator had ſaid in extremis that he meant only to give his brother 
the intereſt of 1000 J., and that the wife ſhould have the principal in 
caſe ſhe ſurvived her huſband. Str. 1261.] 5 
[But where the meaning of a written inſtrument is ambiguous, 
pore? evidence may ſometimes be admitted to explain it; as, if there 
two perſons of the ſame name, or two pieces of land of the ſame 
name, parol evidence may be admitted, to ſhew which of the two 
perſons is meant in a will, or which of the two pieces of land in a 
deed. D. 3 Wilſ. 276. „ 
[So, parol evidence may be admitted to explain the intent of a 
teſtator in cancelling a will. Coup. 53. „ 
[Parol evidence may be admitted to explain a latent ambiguity in 
will or codicil. Walpole v. Chol/mondeley, B. R. H. 37 G. 3. 7 T. R. 138.1 


hut where the deviſor made one will in 1752, and another in 


1756, without diſpoſing of his perſonalty, or appointing executors by 
either; and by a codicil (reciting that by his 4% 4vi/l, dated in 1752, 
he had made no diſpoſition of his perſonalty) diſpoſed of it, and 
appointed executors; it was holden that there was no latent ambiguity, 


ſo as to let in parol evidence to ſhew that the teſtator intended by the 


_ to confirm the will of 1756, and not to republiſh that of 1752. 
id.] 

[Parol evidence may be given of queſtions aſked by the teſtator at 
the time of executing his will, Whether the contents were the ſame 
as thoſe of a former will? to which he was anſwered in the aſfirma- 
tive, in order to ſet aſide the latter will on the ground of fraud. 
Small v. Allen, B. R. H. 39 G. 3. 8 T. R. 147.] | 

Uf the abandonment of a contract be made the ground of an action, 
it is not competent to the plaintiff to ſhew that a contract has exiſted 
and been abandoned, without proving the ſpecific contract. Walker 
v. Conſtable, C. P. T. 38 G. 3. 1 Be. & Pull, 306] | 

[Vide Chancery, (2 C 3, 4.) — Deviſe, (F 2.—N 25.)] : 

[Parol evidence may be admitted to prove other conſiderations than 
thoſe mentioned in a deed ; as, where the conſiderations mentioned 
in the deed were 10, oo0 I. and natural love and affefion, and the 


Premiſes were worth 30,000 J., and iſſue was directed to try 


H 2 | whether 
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whether natural love and affection made any part of the conſider- 
ation; and it being found that they did not, the deed was ſct aſide. 
7 Brown's P. C. Jo. cited by Lord Kenyon, 3 T. R. 473-] | 

[So, where the conlideration expreſſed in a deed was only 28 J., 
parol evidence was admitted to prove that 3o/. was the real conſi- 
deration. Did.) 

[So, where a certain pariſh conſiſted of ſeveral hamlets having ſe- 
parate churchwardens and overſeers; a certificate having been granted 
by ſome of them, deſcribing themſelves as officers of the pariſb at large, 
ev dence was admitted to ſhew that they were the officers of the Ham- 
let in which the pauper was ſettled ; becauſe fuch evidence did not 
contradict, but only explained the certificate. 3 T. R. 609.] 

[Parol evidence ought not to be admitted in a caſe where there has 
been a written agreement, tho' that agreement cannot be received 
from the want of a proper ſtamp. Rex v. St. Paul's, Bedford, M. 
36 Geo. 3. 6 T. R. 45 2. Vide ſupra.) 15 

[Parol evidence of an order of removal, proved to be Joſt, is ſuffi- 
cient. Rex v. Metheringham, H. 36 G. 3. 6 T. R. 556.] 


(C 6.) What Evidence is neceſſary. 


II a ſheriff's officer, on a f. fa. take the goods of a ſtranger; to 
an action by the ſtranger, the ofhcer muſt not only produce the ji. fa. 
in evidence, but alſo a copy of the judgment on which the fi. fa. was 
iſſued. 1 Ld. Raym. 733. 2 Bl, Rep. Jot. Vide Doug. 41.— E, 
caps, (B 1.)] 5 

[A member of parliament moving to be diſcharged on privilege, 
mult produce in evidence the return of his writ of election. 2 hl. 
Rep. 788.) | | 28 

In debt gui tam for extorting illegal fees, if the plaintiff fet forth 
the judgment on which the writ was founded, he muſt alfo prove it. 
. | | 

[In an action by an incumbent for money had and received againſt 
one who has taken the fees due to him in right of his living, is not 

neceſſary for the plaintiff to prove his having read the articles, &c. 
unleſs ſomething appear to raiſe a preſumption to the contrary. 2 Hl. 
Rep. 852.] 

[The evidence muſt be ſuch as to ſupport the declaration, &c. 
thus where a breach of covenant was aſſigned, “ that the defendant 
cc had not uſed a farm in an huſband-like manner, but on the contrary 
« had committed waſte,” it was held, that the plaintiff could not give 
evidence of the defendant's uſing the farm in an unhuſband- like man- 
ner, that not amounting to we. 3 T. R. 307.] | 

[So, a corrupt agreement for the forbearance of money, till one 
or the other of two days, at the option of the borrower, muſt be plead- 
ed according to the fact in the alternative; and if it be ſtated as an 
abſolute forbearance ill one of thoſe days, the evidence will not ſup- 
port the plea. 3 T. R. 531.] 6 | 

[But where an averment is only matter of inducement to the ac- 
tion; it is not neceſſary that it ſhould be preciſely proved. D. per 
Buller, 3 T. R. 646.] 3 TT 

[Thus, where in a declaration on the 11 G. 2. c. 19. / 3. to re- 
ccver double the value of goods removed to prevent a diſtreſs, there 
was an averment, “ that 57/. was due for rent,“ it was held, mw 
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this need not be preciſely proved as laid, the giſt of the action not 
being on the quantity of the rent due, but on the value of the goods 
removed. 3 T. R. 643.) | | | 
[And it is not in all caſes neceſſary to prove every thing that muſt 
concur to conſtitute the character in which the plaintiff ſues, or that 
in which the defendant is ſued ; it is ſuſſicient to ſhew, by the deſend- 
ant's own acts, that he has acknowledged himſelf to fill the reſpective 
charaQers.] | | a | 
Thus, in an action for penalties on 27 G. 3. c. 26. (by which the 
duties on poſt-horſes, leviable under the 25 G. 3. c. 51. were tranſ- 
ferred from the government to the farmers of the tax,) brought by 
the farmer of the tax, it is not neceſſary for the plaintiff to give in 
evidence his appointment by the lords of the treaſury or the com- 
miſſioners of the ſtamp-duties, authoriſed by them; proof that the 
defendant has accounted with him, as farmer, for the duties, is ſuf- 
ficient. 3 T. KR. 632. 5 c 
[So, in an action on the poſt-horſe act, againſt an inn-keeper for 
penalties incurred, it is not neceſſary to ſhew the licence itſelf of 
the deſendant ; but as againft him, other evidence is ſufficient ; as, that 
he had written over his door, © Licenſed to let poſt-horſes.” Id. 637.] 
[So, in an action for non-reſidence, evidence that the defendant 
did ſeveral acts as par/on, ſuch as receiving tithes, Cc. is ſufficient, 
without proving his admiſſion, inſtitution, and induction. AI. 635.] 


(C 7.) What Evidence ſhall be admitted. 


[An allegation in an action for a falſe return to a mandamus of a 
cuſtom of payment by the chapel-wardens of A. to the church-war- 

dens of B., may be ſupported by evidence of a cuſtom of payment 
to. officers acting only for the 79wn/hip of B., not co-extenſive with 
the pariſh of B., but who have always been deſcribed as the church - 
wardens of B. Stead v. Heaton, B. R. E. 32 G. 3. 4 T. R. 669.] 

[An aſſignee cannot maintain trover for goods colluſively fold on 
the evidence of bankruptcy, without proof of a demand and refuſal. 
Nixon v. Fenkins, C. P. E. 33 G. 3. 2 H. Bl. 13;.) - 

LA declaration of a bankrupt of his motive for abſenting himſelf 
from his home, made at the time, is evidence in an action by the 
aſſignees againſt a creditor of the bankrupt's, in order to prove the 
act of bankruptcy. Bateman v. Bailey, B. R. H. 34 G. 3. 5 T. R. 512.] 

A. draws a bill of exchange on B., payable to a fictitious payee 
or order, and indorſed in the name of ſuch payee, which B. accepts. 
In an action by an innocent indorſee for a valuable conſideration 
againſt B. on the bill, in order to draw an inference, either that B. 
at the time of his acceptance knew the name of the payee to be fic- 
titious, or that B. had given an authority to A. to draw the bill in 
queſtion, by having given a general authority to A. to draw bills on 
B., payable to fictitious perſons, evidence is admiſſible of irregular and 
ſuſpicious tranſactions and circumſtances relating to other bills drawn 
by A. on B., payable to fictitious payees, and accepted by B., tho' 
none of thoſe tranſactions or circumſtances have any apparent relation 
to the bill in queſtion, and tho' none of them prove that B. ac- 
cepted any of thoſe other bills with a knowl-dge that the payees 
mentioned in them were fictitious. Gibſer v. Hunter, Houſe of Lerds, 


E. 34 G. 3. 2 H. Bl. 288.] 
| | H 3 (An 
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[An inſtrument executed abroad, and witneſſed by a foreigner re- 
fiding there, may be proved by evidence of the hand-writing of the 
witneſs, and of the contracting party, but not by. the latter alone. 
Barnes v. Trompowſky, B. R. E. 37 G. 3 7 T. K. 265.) 

[On a ſpecial plene adminiſtravit, and iſſue thereon, if aſſets be proved 
in the defendant's hands, he may give evidence of the payment of 
other debts with thoſe afſets, previous to the action brought. 2 Bl, 
Rep. 105.) 1 

[But no new matter foreign to the iſſue joined, is admiſſible in evi- 
dence; therefore, if to an action of treſpaſs and falſe impriſonment 
the defendant plead matter which amounts to a juſtification, and the 
plaintiff reply generally, de injuria ſua propria abſque talt cauſa, he cane 
not give in evidence any thing in avoidance of the juſtification ; as, a 
reſuſal to admit the plaintiff to bail, where the offence for which he 
was committed was bailable. 2 B/. Rep. 1165. 

[Evidence of an order of reſtoration of a burgeſs, together with 
proof of his having acted as ſuch, is ſuſhcient to ſhew that he was 
a burgeſs de fas, without proving that he was actually admitted. 
Cowp. 502.] 5 

[Indecency of evidence is no objection to its being received, where 


it is neceſſary to the deciſion of any civi / or criminal right. Cowp. 534] 


 [Otherwile, if it ariſe on a voluntary wager between two indifferent 
perſons ; as, on a wager concerning the ſex of a third perſon. ' IA. 

6.] | 
| 1 of defence happening after the action brought, but before 
plea pleaded, may be given in evidence in thoſe actions where ſpecial 
matter may be proved on the general iſſue. Doug. 106. 

n an action brought on the flat. 17 Geo. 3. c. 57. by the pro- 
prietor, againſt the pirater, of the print, it is not neceſſary to produce 
the plate in evidence, one of the prints taken from it is ſufficient. 
Thompſon v. Symonds, B. R. MH. 33 Geo. 3. 5 T. K, 41. | 

[Evidence that the defendant acted a piece on the itage, of which 
the plaintiff had bought the copy-right, is not evidence of a publica- 
tion by the defendaut within the meaning of the fat. 8 Ann. c. 19. 
Coleman v. Wathen, B. R. E. 33 Geo. 3. 5 T. R. 245.] 5 | 

[Under a count for money had and received by three defendants, 
the plaintiff cannot give in evidence money had and received by them, 
and by a ſourth partner who is now dead. Spalding v. Mure, B. R. T. 
35 Geo. 3. 6 T. R. 363.) | | 

[A declaration which charges the defendant with having negligently 
driven his cart againſt the plaintiff's horſe, is ſupported by evidence 
that defendant's ſervant drove the cart, Bructer v. Fromont, B. R. E. 
36 G. 3. 0 T. KR. 659.) | | | 

[Ihe defendant may give in evidence the declarations or admiſſions 
of the plaintiff on the record to d:feat the action, tho? ſuch plaintiff 
appear to be only a truſtee for a third perſon, Bauerman v. Radenius, 
B. R. T. 38 Geo. 3. 7 T. K. 663.] | | 

[In debt on bond, if one of the atteſting witneſſes be dead, and 
the other beyond the proceſs of the court, it is ſufficient to prove the 
hand-writing of the witneſs who is dead. Adam v. Kerr, C. P. M. 

39 Geo. 3. 1 Bef. & Pull. 360.] 
-t, Whether evidence of a cuſtom in Jamaica to execute 
bonds by ſubſtituting a mark with a pen for a ſeal, be admiſſible in 
- ſupport of a declaration on a bond ſealed, Sc. id.] 


- 
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Demurrer to Evidence. | 
| Vide Pleader, (Q 10.) 
| Vide more concerning Evidence, in title Te/imoigne. 
EXACTION. 
Vide Extortion, = Officer (G 15 H). 
| EXAMINATION. | 
Vide Bankrupt, (D 6, Cc.) Chancery, (P I, Sc.) — Trial, (B 4z 5. 
Examination in perpetuam Rei Memoriam. 
Tide Chancery (R). | 
EXAMINER. 
Vide Chancery, (P 1, Sc.) 


EXCEPTION. 


Exceptions to an Anſwer. 
VPide Chancery (L). 


Exceptions to a Maſter's Report. 
Vide Chancery, (W 3.) 


Exception in a Deed. 
Vide Fait, (E 5, &c.) 
Exception in a Deviſe. 

vide Deviſe, (N 23.) 
Exception in a Pardon, 
Vide Pardon (I). 
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EXCHANGE, 


(aA) Exchange. - 
(A 1.) What ſhall be a good one. | D: 


A exchange is, when a man gives lands and tenements to an- 


ether in exchange for other lands or tenements of an equal 
quantity in eſtate with that "_ him, Co. L. 50. 


4 | | And 
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And to ſuch exchange the word excambium is requiſite; for it 

cannot be ſupplied by any periphraſis, or circumlocution. Co. I. 
o. b. 

: So, an exchange may be made of things in grant; as, an advow- 

ſon, rent, common, c. Co. L. 50. a. 

So, of a thing in grant, for land ; as, a rent. 

Tho? it be a rent created de novo. Co. L. 50.6. 

So, a releaſe of a rent, e/overs, or a right to land, &&c. ſhall be good 
in exchange for land; for there needs not any tranſmutation of _ 
ſeſſion, Co. L. 50. b. 

So, tithes for land. Bid. 

A tenure by divine ſervice, for a temporal A ery Bid. 

An exchange ſhall be good, tho? the eſtates are not equal in value. 
Lit. ſ. 65. 

So, two joint-tenants may exchange their lands, for lands to them 
in jointure or in common. Co. L. 5 1. 4. 

An exchange of lands, both being in the ſame county, ſhall be 
good without deed. Co. L. 50. [Vide the ft. 29 Car. 2. 3.] 


(A 2.) When it ſhall not be good. 


But an exchange is not good, without the word excambium. Co, L. 
o. b. 
, So, an exchange will not be good, if it be not of eſtates equal in 
their extent and duration ; for, if land in tail be * in exchange 

for land in fee, it will be void. Lit. ſ. 64. 

Or, an eſtate-tail, for an eſtate for lite, Lit. ſ. 65. 

Or, an cſtate in tail general, for an eſtate in 2 ſpecial. Lit. 

65. 

f 50, it will not be good without deed, if the land of either party 
lies in a different county. Co. L. 50. a. 

Or, if it be made of things which lie in grant. Co. L. 50. a." 
[Vide the fl. 29 Car. 2. 3.) 

So, an exchange is not perſect, till it be executed by entry. Co. L. 

o. 

And therefore, if one of the parties dies before entry, the exchange 
ſhall be void; for the heir cannot enter. Co. I. 50.6, | 

[Neither can an exchange be made between more than two parties, 
3 Wilſ. ag, 

[And . if A., B., and C. make an agreement, which is 
afterwards confirmed by act of parliament, that B. ſhall have certain 
land of A., in conſideration of which A. ſhall have certain other 
land of C., and C. certain other land of B. The act of parliament 
ſaving the rights of all perſgns except of A., B., and C., and B. be- 
ing only tenant for life, C. after his death is evicted by the rever- 
ſioner, C. ſhall not recover back the land from 4. Hid.] 

[The ſame law holds with reſpect to an agreement relating to ads 
vowlons. Bid. 5 


Vide more concerning "SN in Chancery (3 H).—- Enfant, (B 3.) 


Bill of Exchange, 
Vide Aion upon the Cale upon Aſi mpfit, (A 2.) Tn, (F 4, He.) 
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vil. Courts, (D 1, S. — Pine (M 13, &c.)—Pleader, (3 B4.) 
ab Scotland, (D 14.) | 


Exchequer-Chamber, 
yide Courts, (D 5, Je.) —Pleader, 3B 5.) 
Exchequer Beal. | -- 
Vide Patent, (C 3.) 
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EXCOMMENGEM ENT. 


(A) Excommunication. 


(A 1.) What Effect it ſhall have. 


communication is, when a man by ſentence of the ordinary is 
deprived of communion with the church of God. 

And there is a major or a minor excommunication : by the minor 
he is deprived only of participation of the ſacraments. Co. L. 
133. b. ey | 

"By the major excommunication he ſhall be deprived de fidelium com- 
munione & ab omni attu legitimo. bid. 

Cum excommunicato nec orare, nec loqui palam aut abſconditè, nec veſcs © 

licet. Did. | | 
And therefore, if a plaintiff ſue an action real, perſonal, or mixt, 
it is a good plea in diſability of his perſon, hat he is excommunicated. 
Lit. ſ. 201. Vide Abatement, (E 7.) . | 

Where a ſtatute ſays that a man ſhall be excommunicated þ/o fas, 
there needs no ſentence of excommunication, 1 Vent. 146. 

Yet he ſhall not be ' excommunicated till the conviction for the 
— be tranſmitted to the ordinary. R. 1 Vent. 146, Semb, Cro. 

J. 919. | ET | 

dis uſer excommunication the eccleſiaſtical court cannot ſend a 
purſuivant or letters miſſive to take him; for they ought to make a 
1 and upon that a capias excommunicatum iſſues. R. Cro. 

741. | . | 

And upon this writ they ſhall not break a houſe in the night to 
take the perſon. Cro. El. 741. 


(B) The Writ de Excommunicato capiendo. 


(B 1.) When it lies. 


| I F a man be excommunicated and continues in contempt for 40 
days, upon certificate by the ordinary to the Chancery, a writ de 
excommunicata capiendy iſſues. Cre, El. 741. 5 8 
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And by the ,. 9 Ed. 2. 12. ſuch writ ſhall not be denied, tho! it 
be againſt the king's tenant. EY | | 

By the common law, ſuch writ was returnable in Chancery. 1 Sa. 
293- | 75 | 
gf needed not to mention any cauſe but for contempt ; for 
the cauſe appeared to the Chancery by the ſignificavit of the biſhop. 


But fince the ff. 5 El. 23. the cauſe of excommunication ought to 
be mentioned in the writ, whereby B. R., where it is returnable by 
that ſtatute, may judge of it. 1 Sal. 239. 1 

By the Af. 5 El. 23. the writ of excommunicato capiendo ſhall bear 
tele in term, and be returnable in B. R. ſome day in the next term, 
and there ſhall be 20 days between the ze/fe and return. | 

If it was not returned, by the common law there was an alias and 
#luries, and afterwards an attachment againſt the ſheriff, returnable 
in B. R. F. N. B. 62. O. | - 

And now, by the ,. 5 El. 23. the writ made and ſealed ſhall be 
brought into B. R., and there delivered of record to the ſheriff, who, 
failing to make return, ſhall be amerced at the diſcretion of the 
juſtices. | | | 

If the party live in I/ales, any county palatine, or cinque port, 
the frgnificavit into Chancery ſhall be ſent by mittimbs, &c. and they 
{hall direct proceſs to their officers there. 

And if a writ of excommunicato capiendo be delivered upon record 
in B. R., proceſs goes from that court till the party be taken, without 
reſorting to Chancery for a new original. | 

Tho! it be not for any of the cauſes mentioned in the ſtatute, R, 
1 Rol. 174. | | 

[It lies on an appeal and complaint of nullity ; for it is their 
form to which regard muſt be had. Rex v. Eyre, T. 16 G. 2. Str. 
1189.) | i | | 

[Lf a judge ex officio excommunicates a man who appeals, he muſt 
make the judge a party, for there can be no other; and if the ſupe- 
rior juriſdiction thinks he has done the man an injury, he ſhall pay 
cofts, and be excommunicated for non-payment. id.] wa 

[If the writ is iſſued from Chancery, opened and inrolled in B. R., 
and on exceptions taken a rule made, for proſecutor to ſhew cauſe 
why the delivery of the writ to the ſheriff ſnould not be ſtayed, and 
before that can be done the return is out, another writ may be ſued 
out from Chancery, not from B. R. id.] | 

[This writ is directed to the ſheriff; and therefore if a priſoner ſor 
debt in Newgate is removed to the Fleet, and afterwards excommu- 
nicated, Chancery will not order the curſitor to make out a writ di- 
rected to the warden of the Fleet, but it muſt be directed to the 
ſheriff, who may return non eff invent. into B. R., and that court will 

grant hab. corp. and then charge the priſoner with excommunicats ca- 


piendo. Sirudawick's Caſe, T. 1730, 3 P. V. 53. J | 
| (B 2.) What ought to be done previous. 
(B 2.) A certificate of the contempt. By whom it ſhall be made.) Be- 
fore the writ of excommunicato capiendo be granted, there ought to be 


a certificate to the Chancery of the contempt of the party, by the or- 
dinary by his letters under ſeal. 1 Sal, 293. 2 
| | | 5 


X 
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And ſuch certificate ought to be by the biſhop, or immediate or- 
dinary. | | 

As, by the archdeacon of Richmond. Co. L. 134. a. 

By the guardian of the ſpiritualties in the time of vacation; as, by 
the dean and chapter, archbiſhop, Cc. if he be guardian of the ſpi- 
ritualties. F. N. B. 62. N. Co. L. 134. a. 1 

So, if the biſhop be in remotis, vis. beyond ſea, or out of his 
dioceſe, the certificate may be by his chancellor, or vicar-general. 
F. N. B. 62. N. | 

And the certificate ſhall be good, tho' the biſhop be not in remotis ; 
for that is not traverſable. F. N. B. 62. N. | | 

So, a biſhop elect may make a certificate before he be conſecrated. 
Co £1234. a.” -- 8 „ | 

But none except the biſhop or other ordinary, that is immediate 
officer to the king's courts, regularly can make a certificate of ex- 
communication. Co. L. 134. 4. „„ 5 

And therefore, upon the pope's bull certifying an excommunica- 
tion, the writ of excommunicato capiendo did not go. F. N. B. 64. F. 

Nor, upon a certificate that another biſhop certified him of it. 
F. N. B. 65.4. | 


Nor, upon the certificate of an official, commiſſary, abbot, & 
F. N. B. 64. F. 


(B 3.) In what manaer.) The certificate of the biſhop ought to 
ſiguify that he has been excommunicated for 40 days. F. N. B. 
64. D. 12 Co. 76. „„ 

hat he was excommunicated by ſpecial name, and in a ſpecial 
ſuit againſt him ex officio, or by the party; for otherwiſe he does not 
incur the greater excommunication, F. N. B. 64. F. | 

Tnat he was commorant within the dioceſe of the biſhop, by whom 
he is excommunicated, R. Mo. 467. Semb. Latch, 174. 

[lt is not neceſſary that the defendant ſhould be reſident in the 
dioceſe at the time of the excommunication ; it is ſufficient if he 
were there at the time of the citation. Rex v. Payton, H. 37 Geo. 3. 
7 L. K. 153] | | | 

By what biſhop he was excommunicated. R. Mo. 775. a 

And for what cauſe articles were exhibited. 1 Rol. 136. Semb. 
otherwiſe it will not appear whether it was within the juriſdiction. 
t 23606 207. | 

[A —. of ſignificavtt is good.) | 

[If the cauſe is ſufficient, tho' ſet out only generally, not ſpecially.) 

If it ſays the offender officiated, without where ; for officiate im- 
plies in public.] TY 
| [Tho' it does not ſay the offender has officiated ſince the moni- 
tion.] | N 

¶Thoꝰ it does not ſay he officiated at the time of the excommunĩca- 
tion in the dioceſe of L. | | 

["Tho! it does not ſay the excommunication was pronounced by a 
perſon in holy orders, if it ſays he was lawfully authorized.) N 

[Tho' it does not ſay 2vhen the excommunication was pronounced. 

LA clergyman of the church of England acting contrary to the 
rules and diſcipline thereof, may be excommunicated, notwithſtand- 


ing the toleration-at. Trebeck v. Keith, H. 1742, 2 Athyns, 493] 
> 4 — ; ( 4. 
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(B 4.) How the Writ ſhall be executed. 


If the party be taken upon the excommunicato capiendo, he ſhall be 
committed to priſon. 5 | 

And the ſheriff ſhall return his writ; but by the fat. 5 El. 23. he 
need not bring the body into court. * 

If the ſheriff returns non ef inventus, by the ſtat. 5 El, 23. there 
ſhall go a -apics with proclamation, on which the ſheriff ſhall make 
proclamation 10 days before the return, at the county court, aſſiſes, 
or quarter ſeſſions, that the party in ſix days render himſelf, and if 
he doth not he ſhall forfeit 10/7. X 

And after that ſhall go a ſecond capias with proclamation, and 
thereon 20/. penalty, and ſo a third, and z# infinitum, each with 200. 
penalty ; and if the party be taken, he ſhall be committed without 
bail, as on an excommunicuts capiends. | 

If a perſon after his commitment eſcapes, and the ſheriff has not 
returned his writ, a capias excommunicatum de novo ſhall go. Mod. 
Ca. 78. 
| ate if the writ be returned. Jb:d. 

Or, if after commitment upon the former writ, he be removed by 
habeas corpus. Dub. Mod. Ca. 78. | | 

But by the at. 5 El. 23. a perſon in priſon out of the realm, 
within age, non-ſane or feme-covert, ſhall not incur the ſaid penalties, 
Dor, any who in the writ of excommunicats capiendo ſhall not have 

the addition required by the fat. 1 H. 5. 5. , 

Nor, if in the fjenificavit it be not contained that the excommuni- 
cation was for contempt in ſome original matter of hereſy, refuſal to 
baptize his child, to receive the communion, to come to church, or 
in ſome error of religion or doctrine, incontinency, uſury, ſimony, 
perjury in the eccleſiaſtical court, or idolatry. 

And therefore, it a capias with proclamation goes againſt any in 
priſon, within age, ©. when taken upon it, he may plead ſuch mat- 
ter in diſcharge of the penalties given by the fat. 5 El. 23. 

So, if he has not a proper addition. Sho. 16. Fon. 226. 

So, if the fignificavit to Chancery does not ſhew that the excom- 
munication was for one of the cauſes contained in the ſtatute.” Cro. 
Car. 197. 199. 2 Fon. 89. R. 1 Rol. 174. K. 12 Co. 77. 

Bo, if the writ of excommunicato capiendo was not delivered upon 

record, Semb. 1 Sid. 165. R. 1 Sid. 285. 1 Vent. 309. 338. 

So, if the party comes upon a habeas corpus, and it appears that 
the writ of excommunicato capiendo does not ſhew good cauſe for ex- 
communication; B. R. ſince the flat. 5 El. may quaſh the writ, or 
award a ſuperſedeas. K. 1 Sal. 293, 294. 

[It may be ſuperſeded after it is recorded and delivered out, and 
before the return. Rex v. Theed, H. 3 G. Str. 43.) 
So, if the cauſe be uncertain ; as, in a cauſe ſulſiractionis decima- 
rum, five aliorum jurium eccigiaſticorum; for perhaps the alia jura were 
not within the juriſdiction of the court. R. 1 Sal. 293. 

[Significavit, ina cauſe for ſubſtraction of tithes, and other eccle- 
ſialtical duties, is good: if in the disjunctive, or other, ©, it is bad 
for uncertainty, Rex v. Turfoot, M. 10 G. 2. B. R. H. 314.) 

In quodam negotio inſtructionis puerorum fine licentia, without ſaying 
in what he inſtruQed them. R. 1 Sal. 294. 

vs [1 
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lk it is in a ſuit pro correctione morum, it is too general. R. v. 
Ded, H. 3 G. Str. 43.] 3 

[Or, for not appearing to anſwer certis articulis anime ſue ſalutem, 
morumgue correctionem concernentibus, Rex v. Munnery, H. 4 G. Str. 


l Ie the /ignificavit is concerning a matter merely ſpiritual, it is not 
ſuthcient, and ſhall be quaſhed. Rex v. Eyre, M. 10 C. 2. Str. 
1067. | ; 

10 * writ is cauſa defamations five convicii, it ſhall be quaſhed as 
uncertain. Rex v. Smith, H. 6 G. 2. Str. 946.] be lh, 

{But not for flander or defamation; for that is not uncertain. Rex 
v. Keat, T. 6 G. 2. Str. go.] S 
The writ ſtated, that the defendant was excommunicated, in a 
cauſe of “ defamation and flander merely ſpiritual ;” and it was 
holden ſufhcient. Rex v. Payton, H. 37 G. 3. 7 T. K. 153-] | 
Vet the writ of excommunicato capiendo ſtands in force, tho? the pe- 
nalties are diſcharged for want of the addition. Semb. Sho. 16. X. 
2 Jon. 89. Semb. cont. 1 Sal. 294, 8. R. Jon. 226. | 

Or, for that the ſignificavit does not contain any of the cauſes re- 
quired by the ſtatute, Semb, Cro. Car. 197. Adm. Cro. Gar. 199. 
R. 2 Jon. 89. R. 3 Mad. 89. R. Latch, 204. R. 1 Sal, 294. 

So, an excommunicato capiendo lies now by the common law, for 
cauſes not mentioned in the fat. 5 El. 23. Per Wyndham, 1 Sid. 
181. | | 
So, if an excommunicato capiendo be awarded according to the ſtatute 
for a cauſe not mentioned there, the party ſhall not be diſcharged on 
motion, or ſuggeſtion, without a habeas corpus returned, and plea to 
it. R. 1 Sid. 181. Latch, 174. R. 1 Sal. 294. | | 

90, he ſhall not be diſcharged for a miſnomer ; for he has no day 
to plead, and may have falſe impriſonment if he be not named in the 
writ. R. 1 Med. 70. | 

(If the writ, in reciting the fignificavit, omits the nominative caſe, 
i. e. the name of the perſon excommunicated, yet the court will not 
_— it; for moſt of the writs are ſo. Rex v. Clarke, H. 6 G. Str. 
205.] | ; 

' Oo, if ſeveral are named in the fgnificavit, and at the end of the 
names it be added, of the pariſh of A. in the county of B., this addition 
goes to each of them. R. 3 Med. 42, 3. TED | 

So, if the fignificavit mentions an excommunication for not com- 
ing to his parith-church, it is ſufficient ; tho? the ſtatute ſays, gene- 
rally, come to church; for he might plead it, if he was at another 
church. Tbid. | | 

So, he cannot plead or move to quaſh the writ before the return. 
R. 1 Sal. 294. rp BT” : 7 

[If the writ commands the ſheriff to hold two defendants 5 till they 
have made ſatisfaCtion,” ſo that if one alone made ſatisfaction, ſhe 
could not be diſcharged; the writ ſhall be quaſhed. Rex v. Caper, 
P. 11 G. 2. Andr. 220.] 1 | 

[The defendant ſhall not be deprived of the beneſit of the rules. 
Rex v. Buckland, H. 7 G. Str. 413.] | 

Ulf the ſentence of the greater excommunication, inſtead of the 
leſs, be pronounced, it is a ground of appeal only, and the court of 
B. R. will not quaſh the writ for that objection. Rex v. Payton, II. 
37 C. 3. 7 T. K. 153. N (B 5.) 


* 
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(B f.) How diſcharged. d. 


If che party excommunicated makes fatisfaCtion to holy church for 
his contempt, and the biſhop, &c. certifies to the Chancery, a writ 


goes to the ſheriff for his diſcharge. F. N. B. 63. A. 


And upon that an alias and pluries; and if the ſheriff does nothing, 
an attachment againſt him returnable in B. R. F. N. B. 63. B. | 
So, if he gives caution to the biſhop to obey, &c. and this be cer- 
tified to the Chancery: F. N. B. 64. A. : 
S0, if the excommunication was pronounced and certified after 
prohibition ſued, and an attachment upon it, the party may ſhew it 
to the court, and ſhall have a /uper/edeas out of Chantery. F. N. B. 
64. D. 5 5 
505 if the attachment was returned, he ſhall have it out of B. R. 

id. | | 

So, upon a certificate by the official, that the excommunicate has 
appealed. F. N. B. 64. E. 1 Ver. 24. | 2 

Or, after appeal, he may ſue out a ſcire facias againſt the biſhop 
and the party at whoſe ſuit he was excommunicated, and at the re- 


turn of the ſcire facias, if it be not denied, he ſhall have a ſuperſedeas, 


. : | 
And if the matter cannot be determined at the day of the return, 


It ſhall be adjourned, and in the mean time he ſhall have a ſpecial 


ſuperſedeas. Ibid. | | | 
90, if the biſhop certifies that he has commanded the official to 


abſolve him, he may thereupon have a writ for his diſcharge when 


abſolved. F. N. B. 63. F. 

And upon that an alias and pluries z and if the ſheriff does not re- 
gard them, an attachment againſt kim. id. | 

Upon which writs the ſheriff ought to inform himſelf, as well as 
he can, whether he be abſolved ; for the official is not bound to cer- 
tify him thereof. F. N. B. 63. G. | 

So, if the excommunicato capiendo appears to have been granted with · 
out good cauſe, it may be ſuperſeded by Chancery at the common 
law; and now, ſince the fat. 5 El. by B. R. 1 Sal. 293. Semb. 
cont. 1 Ver. 24. | | 

But if the biſhop reſuſes to take caution or ſurety to obey the holy 
church, the excommunicate ſhall have a-writ de cautione admittenda, 
by which the biſhop ſhall be commanded to take caution, and to 
command the ſheriff to deliver him. F. N. B. 63. C. 325 

And if the biſhop refuſes, he ſhall have a writ to the ſheriff, quod 
accedat ad epiſcopum, & moneat ut acceptd cautione mandet deliberari, & 

ft idem epiſcopus noluerit, &c, then the ſheriff ſhall deliver him, 
F. N. B. 63. D. 

And thereupon'he ſhall have an alias and pluries ; and if the ſheriff 
neglects, an attachment againſt him. F. N. B. 63. E. 

So, if the excommunication be contrary to the law of the realm, 
ſo that he cannot have a writ de cautione admittenda, (for then he 
would be bound parare mandatis eccleſie,) he ſhall have a writ to the 
biſhop out of Chancery, to abſolve him; as, where the cauſe was out 
of the cognizance of the ſpiritual court, and it ſo appears upon the 
libel. R. 12 Co. 76, | | | 
So, if the cauſe, upon which he was excommunicated, be par- 
doned. Did. | : 
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And this, tho? the party be taken by a writ of excommunicato capi 
endo. R. 12 Co. 76. e | | 

Or, in ſuch caſe, if the biſhop, upon ſhewing that he was excom- 
municated for a matter pardoned, or out of the cognizance of the 
ſpiritual court, &c. and upon requeſt, refuſes to abſolve him, an 
action upon the caſe lies againſt the biſhop. R. 12 Co. 77. 

But if the excommunication was in a cauſe, which appears by the 
libel to be ſued out of the dioceſe ; there ſhall not be a writ out of 
Chancery to the biſhop to abſolve him, but the writ de cautione admit- 
tendd is ſufficient ; for tho* the fat. 23 H. 8. g. diſallows a ſuit out 
of the dioceſe, yet there are many caſes in which it may be ſo. R. 
12 Co. 77. | 


(C) Abſolution, 


| A ÞPiolution ought to be by the ſame biſhop who excommuni- 


cated, or by him to whom the cauſe is removed by appeal. R. 
Mo. 775. 3 


But, if a man be twice excommunicated, and abſolved upon the 
firſt ſtands in force. R. Mo. 849. | 


„„ | 
Vide Exoine— Pleader, (E 15.—F 18.—3 O 15, &c.)—Retern 
| D I, Sc.) g 


EXECUTION. 
(A) Executions in Actions Real. 
(A 1.) By Entry, 


XECUTION is inis & effeftus legir. | 
After judgment in a real aCtion, if the eſtate continues in the 
poſſeſſion of the tenant againſt whom the recovery was, the demand- 
ant may enter, when the writ ſhews the certainty. of the thing reco- 
vered, before ſeiſin delivered upon an habere facias ſeiſinam. Co. L. 
34. 5. | . | | 
And he may enter within or after the year after judgment. 1 Rol. 
885. J. 10. . 
So, if a recovery be of a rent, common, Qc. in certainty, the de- 
mandant, after judgment, may diſtrain before ſeiſin by an hatere fa- 
cras ſeiſinam. Co. L. 34. b. | 
So, if the tenant dies before execution, the demandant may enter 
upon his heir. 1 Kol. 884. J. 47. 5 | 
Mx tho' there are ſeveral deſcents. 1 Rel. 884. J. 52. Vide paſt. 
5 | 
So, if before execution a ſtranger enters and dies ſeiſed, the de- 
mandant may enter within a year after judgment. 1 Rol. 885. J. 2. 
So, if judgment be againſt tenant in tail, the demandant may enter 
upon the iſſue in tail, 1 Rol. 884. J. 50. Vide paſt. (A 2.) 
So, if a writ of error be brought againſt the heir, and judgment re- 
8 ; | verſcd, 
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verſed, the demandant in error may enter upon him, tho he be in by 
deſcent. 1 Rol. 884. J. 42. 5 f 
But the demandant cannot enter upon a ſtranger after the year. 


x Rol. 885. J. 12. | | 
Or, after a deſcent caſt. 1 Rol. 885. J. 15. 


(A 2.) By Habere facias Seiſinam. 

An habere facias ſciſinam is a judicial writ iſſuing out of the record 
of the judgment, and directed to the ſheriff of the county where the 
land lies, commanding him quod habere faciat to the demandant ſeiſinam 
ſuam de meſſuagio, &c. | £ 

In a real action, after judgment quod recuperet ſeifinam, the de- 
mandant may take out execution by habere facias ſeiſinam at any time 
within a year and a day after judgment. 

And where the certainty does not appear by writ, he cannot enter; 
but ſhall have an habere facias ſeiſinam; as, in dower. Co. L. 34. b. 


So, tho? the delivery of ſeiſin by the ſheriff does not reduce it to a 


certainty ; as, if in dower, a woman recovers the third part of a 
moiety. Co. L. 34. b. ; 
If the tenant dies after judgment, execution may be ſued againſt 


his heir. 

So, againſt the iſſue in tail, where the recovery is upon a real title. 

So, where a recovery is againſt tenant in tail by common recovery; 
for the iſſue ſhall have the recompence in value. Co. L. 361. b. X. 
Dy. 376. 5. R. 1 Co. 94. ö. 106. a. Vide Eſtates, (B 27.) 

But if a recovery be againſt tenant in tail upon a falſe title, who 
dies before execution; in a ſcire facias againſt the iſſue in tail, he 
may avoid it. Co. L. 361. b. 3 


(A 3.) How it ſhall be done.] If the writ be, that the ſheriff habere 


facias ſeiſinam of ſeveral meſſuages in the poſſeſſion of the ſame perſon, 
it is ſufficient that he does execution in one in the name of all, with- 


out going to each particular. R. 1 Rel. 886. J. 32. 
If a recovery be of a rent, common, c. it is ſufficient that the 


ſheriff, upon the land, delivers ſeiſin of the rent, common, Ec. by 


parol; for thereby the demandant is in actual poſſeſſion, 1 Rol. 886. 
J. 52. 

Vo, if the ſheriff offers to deliver ſeiſin, and ſhews, the parcels in 
which, it is ſufficient, tho' the demandant refuſes it; for his entry 
afterwards is congeable. Semb. Dy, 278. b. 

But where the houſes, Qc. recovered are in the poſſeſſion of ſeveral, 
it is not ſufficient to deliver ſeifin of one in the name of all ; but he 
ought to go to each, particularly. R. 1 Rol. 886. J. 40. 

If a writ be for ſeiſin in 20 acres, he ought to deliver the acres, as 
computed by the country; not 20 meaſured according to the ſtatute. 


R. 1 Rel. 886. J. 50. 


If the demandant has once had execution, he cannot afterwards 


have execution again. Vide pot, (A 6.) | 
And therefore, where the ſheriff had returned upon an Babere fa- 


cias ſeiſinam, execution done, an alias habere facias ſeiſinam never was 


' ſeen. Dy. 278. 6. F 
And if execution be done, the court will compel the ſheriff to re- 


turn the writ, R. 1 Rel. 77. | : 
| Y 
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So, if a fee be executed by the anceſtor, it never ſhall be executed 
again by the heir. 1 Kol. 886. J. 18. ; 945 6 | 
Or, if a fee tail, it ſhall not be executed again by the iſſue in tail. 

1 Rol. 886. J. 20. 5 | 

\ So, if huſband and wife be tenants for life, remainder to them in 
tail, the huſband dies, and the wife has execution ; the iſſue ſhall not 
have execution again, tho? he claims as heir to both; for he claims 


the ſame eſtate. 1 Ro. 886, J. 15. Vide poſt. (A 5.) 
(A 4.) By Scire Facias. = 


4 


If the demandant ſues execution after a year after judgment, he 
muſt have a ſcire facias. ' 2 Iz. 469. Vide poſt. (I 4.) —Pleadery 
(3L 1, 2.) | | | 


(A 5.) By Habere facias Poſſeſſonem. 


If there be judgment in ejectment, c. where only a term for 
years is recovered, execution ſhall be by an hakere facias paſſeſſionem. 

It may be ſued after a year after judgment in ejectment, quaad the 
land without a /cire facias. R. 1 Sid. 351. R. cont. Sal. 258. Goo. 
Vide paſt. (J 4.) | | OE: 

If the defendant dies before execution, it may be done againſt his 
heir; for, in ejectment, the ejector by intendment is a diſſeiſor. R. 
1 Rol. 887. I. 10. Vide ante, (A 1.) 

So, it may be ſued at any time before the term expires. Semb. Skin. | 


42% - :.-; , | 
lit teſte'd before leſſor of plaintiff's death, tho? not ſued out till 
after it, it is regular. Doe v. Roe, M. 7 G. 3. 4 B. M. 1970.] 

If the plaintiff in ejectment declare for 40 acres, and recovers only 
30, the ſheriff may deliver to him poſſeſſion of two or three acres in 
the name of all, without ſetting them out by metes and bounds, tho 
the plaintiſf recovered only part of what he ſuppoſed in the poſſeſſion 
of the tenant. R. 1 Kol. 886. J. 48. Vide ante, (A 3.) 

[If on judgment in ejectment for five-eighths of a cottage ſheriff 
2 poſſeſſion of the whole, the court will make a rule on ſheriff and 

eſſor of plaintiff, to reſtore poſſeſſion of three-eighths to tenant. Roe 
v. Dawſon, H. 10 G. 3. 3 Will. 49. a : 

The ſheriff upon an habere facias ſeiſinam, or poſſeſſionem, may break 
open a houſe to deliver ſeiſin, or poſſeſſion of it to the demandant, or 
plaintiff, R. 5 Co. g1. 6. | | | 

May remove all perſons in the houſe, R. r Leo. 145. 

And ought ſo to do. 1 Leg. 145. 

» If an habere facias paſſeſſonem be executed, and before the return 
and filing the defendant re- enters, a new habere facias poſſeſſionem ſhall 
iſſue, 2 Brownl. 253. Mod. Ca. 97. K. 1 Sal. 321. Semb. 1 Leo. 
145. R. 1 Rol. 353. 3 | 

If he re-enters after the writ executed, returned, and filed, an at- 
tachment upon an affidavit ſhail go againſt him. 2 Brownl. 253. 
Dub. if the execution was complete. Mod. Ca. 27. 1 Sal. 321. 

But till poſſeſhon completely given, and the bailiffs withdrawn, the 
ext:cution is not complete; and upon diſturbance an attachment goes. 
Mod. Ca. 27. 1 Sal. 321. 1 Leo. 145. 1 A, 

Ulf immediately after the wit is executed the tenant in poſſeſſion 
Vor. IV, ; I a attorns 


\ 
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attorns to another, the court will grant a new writ ; but not where 
poſſeſſion has continued as delivered for a month. Goodright v. Hart, 
P. 2 G. 2. Str. 830.] | 


(A 6.) Execution upon a Fine, and Common Recovery. 


A fine ſur conuſance de droit came ceo, &c. is executed, and needs 
not any execution. 1 Rol. 885. J. 20. 887. J. 15. Vide Fine, (E g.] 
Vide Fine, (E 15.) - Pleader, (3 A 7.) | 

All other fines are executory, and muſt be executed. Vide Fine, 
(E 10, Sc.) f | 

So, a fine come ceo, &c. to A. in tail, remainder over, may be af- 
terwards executed, as to the remainder. 1 Rol. 887. J. 20. Dy. 69. 
So, if a fine be executed as to a particular eſtate, it may afterwards 
be executed as to the remainder. 1 Rol. 885. I. 40. 

Tho! the remainder be to him who has the particular eſtate. 1 Rol. 
«4.6 - 

Yet, 1 a fine be executed, there ſhall not be another execution; 
and therefore, if a fine be to A., remainder to his right heirs ; this is 
executed for the whole, and his ſon ſhall not have execution after his 
death. 1 Rol. 885. J. 32. Vide ante, (A z.) 

If it be to A. tor life, remainder to B. in tail, remainder to A. in 
fee, and A. ſurrenders to B. who dies without ifſue, and then 4. 
enters; his heir ſhall not have execution for the remainder in fee; 
for it was executed. 1 Ro. 88 5. J. 35. 

If a remainder be limited by fine to huſband and wife, and the 
heirs of their bodics, and one dics, then the particular eſtate deter- 
mines, and the ſurvivor enters; the iſſue ſhall not have execution af- 
terwards, tho? he claims as heir of both bodies. 1 Ro. 885. J. 25. 

If, to huſband and wife, and the heirs of the huſband, who ſur- 
vives; his heir ſhall not have execution. 1 Rel. 885. J. 50, 

If a fine be executed by entry or /c:re facias, the execution extends 
only to the eſtate in poſſeſſion, and not to the remainder. 

Tho? the laſt remainder be to him who has the poſſeſſion : as, if a. 
fine be to 4. in tail, remainder over to others for life, remainder to 
A. in fee, and the remainders for life ceaſe, whereby A. has the tail 
and the fee together; if he ſues execution, he can ſue it only for the 
tail. 1 Kol. 886. J. 25. | | 

But, if the fine or eſtate be avoided before execution, it ſhall never 
be executed: as, if tenant in tail takes a fine of A. and thereby ren- 
ders to B. for life, in tail, or in fee, and dies before proclamations 
| Paſſed, or entry of the conuſee ; whereupon the iflue enters; the 

conuſce ſhall not have a ſcire facias againſt the iſſue to execute the 
fine, tho? the proclamations afterwards paſs. Pl. Com. 437. 6. 


(BB) Execution by the King. 
(B 1.) By Capias pro Fine, or Capias Utlagatum. 


HEN judgment is given that the plaintiff or defendant copiatury 
&c. a capias pro fine lies for the fine due to the king. Vide In- 
formation, (D 7.) Vide pot. (B 2,) | 
For Capias Ullagatum, vide Ullagary. Vide poſt. (B 2.) 
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| (B 2.) When any in Execution for the King ſhall alſo be ſo for the 


Party. 

If a man be taken by a capias pro fine within a year, and a capias 
ties in the ſame action for the plaintiff, the party taken upon the ca- 
pias pro fine, ſhall be alſo in execution for the plaintiff, if he pleaſes, 
without his prayer. 5 Co. 88, b, 1 Rol. 895. J. 50. Bridg. 7. 


14 H. 7. 15. 5 
So, if a capias does not lie for the plaintiff in the ſame action, but 


only a 3 &c. yet upon his prayer, the party taken upon the 


capias pro fine ſhall remain in execution for the plaintiff. 5 Co. 88. 5. 
Bride. 7. 

$0, if he be not taken upon a capias pro fine till after the year when 
the plaintiff is put to a ſcire facias. 5 Co. 88. 6b. | 

And in ſuch caſe he ſhall be in execution for the plaintiff, before 
that he be for the king. 2 Rol. 158. J. 7. | 
And tho' the fine and proceſs thereon be pardoned. 1 Leo. 51, 
Bridg. 7. | 5 

But where the party is not taken upon a capias pro fine within the 
year, or a capias does not lie in the ſame action for the plaintiff; the 
party ſhall not be in execution for him, without prayer. 5 Co. 88. 6. 

Or, if one only be taken, where the judgment was joint againſt 
many. 1 Rol. 896. J. 2. — | 

So, if taken upon a capias pro fine, where the plaintiff takes execu- 
tion by elegit. 1 Leo. 5 1. | 

So, if the defendant be taken upon a capias utlagatum, after judg- 
ment, within the year; he ſhall be in execution for the plaintiff, if 


he will, without prayer. R. 5 Co. 88. a. Mo. 566. Tel. 20, 1 Rol. 


895. J. 20. Bridg. 7 | 
Tho' his body never was brought into court, or committed in exe- 
cution for the plaintiff. R. 5 Co. 88. 6. 
Tho' by the common law, no cap:as lies for the plaintiff, if no 
laches be in him in the continuance of his proceſs ; for, as the king 
_ benefit by his ſuit, he ſhall have advantage by the king's ſuit. R. 
5 Co. 88. a. | | | 
So, if he be taken upon a copias utlagatum after the year, the 


Plaintiff prays that he may be in execution for him; it ſhall be ſo. 


Adm. 5 (o. 89. 6. | 
So, if taken upon a capias utlagatum out of B. R., where judgment 
was affirmed upon error. Cro. El. 106. 5 
But a party taken upon a capias utlagatum ſhall not be in execution 
for the plaintiff, unleſs he ſo pleaſes. Per tuo J. Gawdy cont, Cro. 
Al. 850. R. 1 Rol. 895. J. 30. 5 | 
Or, if taken after the year, he ſhall not be ſo, without the prayer 
of the plaintiff, Adm. 5 Co. 89. 5. Semb. cont. Cro. Bl. 706. Dub. 


1 Rol. 895. J. 25. 


(B 3.) Execution for a Debt to the King. 
(B 3.) To what thing it extends.) How a man becomes indebted to 
the king, vide Dett, (G 1. 9.) | 
- By the . 33 H. 8. 39. all obligations and ſpecialties for any cauſe 
concerning the king ſhall be taken d:minorrgi ; and ſhall be of the ſame 
force and eſſect as a ſtatute ſtaple. | 
I 2 . And 
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And all proceſs, judgments, executions on the ſame ſhall be of 
the ſame effect againſt all bound, their heirs, ſucceſſors, executors, 
and adminiſtrators, and no other, as on a ſtatute ſtaple. 

By the common law, before that ſtatute, the king had power to 
take execution againſt the body, the land, and the goods of his debt- 
or, or accountant to him. 3 Co. 12. 3. Vide Dett, (G 2, &c.) 

In the hands of the heir, or of a, ſtranger. Vide Dert, (G 5, 6.) 

And the king ſhall be preſerred before a ſubject, for his debt. 
Vide Dett, (G 8.) 

But by the ff. M. Ch, 8. not non ſeifiemus terram aliguam, aut reddi- 
rum, pro debito naſtro quamdinu catalla debitoris ſuffictunt, aut ipſe paratus 
. fit ſatisfacere. ; 5 
And therefore, if the goods of the king's debtor appear ſufficient, 
the ſheriff ought not to extend his lands in the hand of him, his heir, 
urchaſer, or terre-tenant. 2 Inft. 19. | 
And if the executor or heir has aſſets, by the courſe of the Ex- 
chequer, proceſs does not go againſt the purchaſer. Dy. 67. b. iu 


marg. 


(B 4.) By what proceſs done. By extendi facias.} Since the /. 
33 H. 8. 39. the uſual proceſs for the king's debt is an extend! factas ; 
whereby the ſheriff is commanded quod per ſacramentum, &c. inquirat 
que & cujuſmodi bona & cujus pretii habuit, & c. & ſi bona, & c. non ſuſſi- 
cerent, &c. tunc per ſacramentum inquirat que terras & tenementa & 
cujus valoris, &c. & ca extendi faciat, &c. & capiat prædictum debi- 
8 55 &c. 2 Inſt. 19. Vide poſt. (C 14.) Vide Statute Staple, 
(Ds) TED | 
By the ſame flatute, ſuits in the ſeveral courts for the king's debts 
ſhall be under the ſeal of the ſeveral courts, by capias, extend: facias, 
ſubpœna, attachment, and proclamation, if need be, or otherwiſe as 
to the ſaid courts ſhall be thought expedient for the recovery of the 
king's debts. | | 

[A judgment recovered by a ſubject, tho? not completely executed, 
{hall be preferred to the king's extent, ſued out poſterior to the judg- 

ment. 2 Bl. Rep. 1294. et vid. ft. 33 H. 8. c. 39. J 74. 2 
Iso, if an aſſignment be made of a bankrupt's effects, before the 
iffuing of the extent, they are protected againſt it. Vid. Doug. 415. 

[On execution of an extent a perſon muſt anſwer all queſtions tho 
affecting his intereſt, if they do not ſubject him to penalties or for- 
feiture ; or attachment iſſues, R. v. Newel, H. 6 Ann. Parker, 
269. | 
If perſons do not attend execution of extent, a new one ſhall be 
ordered, and they to attend; and they may be charged with colts. R. 
v. Wood, M. 7 Ann. Parker, 271.) | 

LTho' a ſcire facias has iſſued on a bond, yet an immediate extent 
may afteryards iſſue, and the king may proceed on one, or on both. 
Rex v. Blundell, in Sc. P. 1721, Bunb. 74.) f 

{On ſcire feci returned to ſcire facias, and rules given, if defendant 
does not appear and plead, extent may iſſue without judgment pre- 
vious thereto; or judgment for the king may be entred. R. v. Do- 
nithorne, H. 23 G. 2. Parker, 94.) 5 | 

[On a bond from a man, as ſecurity for another to whom the 
crown's money is entruſted, a /cire ſacias ſhall iſſue, Rex v. Tale, in 
Sc. H. 1719, Bunb. 58.) | [On 
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On a dormant extent (tho' an inquiſition has been taken) no pro- 
ceſs ſhall iſſue without motion. Rex v. Robinſon, in Sc. P. 1720, 
Bunb, 62.) | | | DONE | 

[A ſtranger has a right to prove his property in goods taken by ex- 
tent, on taking the inquiſition, without being put to plead ; and if re- 
fuſed, and the extent and inquiſition returned, they ſhall be ſuper- 
ſeded, and a new extent of the ſame date iſſue. Bulley v. Blommart, 


2. 1727, Bunb. 233.1 


(B 5.) What lands, &c. ſhall be extended.) After inquiſition taken, 
all lands and tenements found in the ſeiſin of the debtor are to be ex- 
tended by the ſheriff. Vide poſt. (C 14.) 

So, a term for years alſo may be extended. Qu. If it ought not 
to be fold? Lane, 50. | 
[The court will not order lands ſeized under an extent to be ex 
cepted out of an extent to iſſue on a ſubſequent judgment. K. v. 
Jones, H. 17 G. 2. Parker, 52.) 

If goods are ſeized upon an execution for the king's debt, they 
ought to be appraiſed before ſale. Mad. 670. 5 

[If on an extent, an inquiſition is taken, and a term found, and de- 
fendant plead to it, and it is found for the crown ; there ſhall not be a 
venditioni exponas, but an injunction ſhall iſſue to put the crown in 
poſſeſſion. Rex v. Rawlins, in 8c. H. 1720, Bunb. 71.) . 
If the king has judgment in a ſcire facias upon a recog nizance for 
ſurety of the peace, he may have execution againſt the body, as well 
as the land of the party. 1 Rol. 897. J. 20. | | 

If a man pleads a title by extent, he ought to ſhew when it iſſued, 
out of what court, and whether it was upon inquiſition. 2 Ro. 11. 


(C) Execution for a Common Perſon ; in Perſonal 
| Actions, 


(Cr.) What, by the Common Law. 


BY the common law, execution upon a judgment or recognizance 
for a common perſon was generally by /evari facias, commanding 

the ſheriff, quod /evari faciat de terris & catallis, &c. the debt. 3 (o. 
r | > 

Or, by fer: facias, commanding the ſheriff, quod fieri faciat de bonis 
& catallis, &c. 3 Co. 12. a. | | — 

So, in actions vi & armis, execution might be made by a.capias ad 
ſatisfaciendum, 3 Co. 12. 4. Vide poſt. (C 9. 

So, in an action againſt an heir, upon an obligation or other lien 
of his anceſtor, execution would be againſt the lands and tenements 
which the heir had by deſcent. 3 Co. 12. b. Vide Aſſets. 


(C 2.) What not, 


But, by the common law, execution never was againſt the lands 
or tenements of the party at the ſuit of a common perſon, except in 
the caſe of an heir. R. 3 Co. 11. ö. &c. 1 Inſt. 394. SS 
Nor, againſt the body of the defendant, except where he was 
Charged with force by an action vi & armis. 3 Co. 11. b. 12. 4. 


I 3 - What 
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What by Statute. | 
By the f. V. 2. 18. it may be by elegit to the ſheriff to extend and 
deliver to the plaintiff all the goods of the party, (beaſts of the plough 

_ Excepted,) and one moiety of his lands. Vide poſt. (C 14.) 

Or, by the F. 11 K. 1. on a ſtatute- merchant execution may 
againſt the body, if the goods, Ec. are not ſufficient. 

And, by the . I. 2. 11. againſt the body in account. 

And, by the /. 25 ZEdw. 3. ft. 5. c. 17. in debt. 


(C 3.) Execution againſt Goods and Chattels. 


(C 3.) By levari facias.] By the /evari facias the ſheriff may levy. 
--3 debt of all the goods and chattels of the defendant. Vide Proceſs, 
(E 4.) 255 

; _— he may take the emblements, and all preſent profits of his land. 
0. I1. b, | | | 
N So, the rents. PI. Com. 441. a. 5 | | 

So, goods attached (where by cuſtom goods at the commence: 
ment of the ſuit may be attached to anſwer to the plaintiff if he re, 
covers) may be taken in execution, ſubject to the attachment. R. 
1 Kol. 893. I. 40. 

But upon a /evari facias the ſheriff cannot take the defendant's. 
lands to deliver in execution; tho' the writ ſays, de terris & catallis. - 
Pl. (om. 441. 2. | ; 

[Levari lies not for a fee-farm rent, the remedy is by diſtreſs. Lupe 
ton v. Barker, P. 1741, Bunb. 348. „ | = 


(C 4.) By Feri faciar. What things may be taken.] So, by a fiert 
facias the ſheriff may take all goods and chattels of the defendant, 
which he may take upon the /evar: facias 3 for the fieri facias includes 
the levari facias. 2 1nft. 391. Vide Proceſs, (L 5. 7.) 

So, he may take and ſell an annuity of 40 J. per annum granted by 
the king, for years, to be paid by the receiver of the court ; for it is 
in the nature of a rent-charge. R. 2 Cro. 79. 

So, he may extend or ſell a term for years. 8 Co. 171. a. 

[But the ſheriff has not any authority to ſell an eſtate for life, being 
a freehold. Dalt. Sher. 145.] ; 

[An eſtate pur auter vie may be ſold ſince the fat. 29 Car, 2. c. 3. 
. 12. Comb. 291.) h 

So, he may cut down and ſell corn growing on the land ; for the 
leſſre has an intereſt in it. 1 Sal. 368. CE. 

So, utenſils for trade erected by the defendant, tho' fixed to the 
land; as, coppers, fats, pavements, &'c. R. 1 Sal. 368. Vide infra. 

And after ſale the defendant ſhall not have his term again, tho' the 
plaintiff be ſatisfied his debt by the profits. R. Mo. 873. 

So, if goods are taken in execution at the ſuit of B., and the ſheriff 
returns nulla bona, they ſhall be afterwards taken at the ſuit of C.; for 
the property is not veſted in B., nor in the ſheriff. 2 Ver. 238. 0 

But the ſheriff upon a Feri facias cannot take things fixed to the 
freehold, as doors, windows, c. Vide Biens (B). | 

Nor, ſurnaces, coppers, &c. fixed, Dub. 1 Rel. 891. J. 50. R. 
cont. 1 Sal. 368. if erected by the defendant for the uſe of his trade. 
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Nor, hearths, e Sc. put up by the defendant for 
uſe of the houſe, and not for his trade. X. 1 Sal. 368. 1 

So, the ſheriff cannot take goods in pledge. es 

Or, demiſed to another. Dy. 67. ö. in marg. 5 

Nor, goods taken, and in cuſtody of the ſheriff, upon a former 
@xecution. R. Sho. 173. R. 3 Med. 236. | 

So, he cannot take the goods of a ſtranger; for he is to take the 
goods of the party only, at his peril. | 

[And if a bailiff, on a fl. fa. againſt the goods of A., take thoſe of 
B., an action of treſpaſs lies againſt the ſheriff. Davg. 40] ] 

[But where there is a doubt reſpecting the property of the goods, 
the ſafeſt way is for the ſheriff to inquire by a jury in whom the pro- 
perty is. Dalt. Sher. 146. Gilb. Ex. 21. 4 T. R. 633. 648.] ; 

[And the court of B. R. will not ſet afide the inquiſition of a jury 
ſummoned for that purpoſe. Roberts v. Thomas, B. R. M. 35 G. 3. 
0 T. K. 88 | | | ES = 

hut ſuch an inquiſition is not admiſſible evidence in an action 
brought againſt the ſheriff by the perſon in whom the property of the 
goods was found. Lathow v. Eamer, C. P. H. 35 Geo. 3. 2 H. Bl. 
437.1 | | IL 
And if there are joint partners, and execution againſt one; the 
ſheriff can take only his ſhare. R. SH. 174. can ſell only his part, 
tho' he ought to ſeize the whole. R. 1 Sal. 392. ES 
If, on an execution againft one of two partners, the partnerſhip ef- 
fects be taken and ſold, the court will order the ſheriff to pay over to 
the other a ſhare of the produce, proportioned to his ſhare in the 
partnerſhip effects, to be aſcertained by the maſter. Doug. 650. 
So, if execution be upon a judgment againſt a corporation, he 
cannot take the goods of a member of the corporation, which he has 
in his natural capacity; but the goods of the corporation only. 
1 Rol. 920. J. 50. : . | 
[An execution againſt the goods of a bankrupt, taken out after his 
certificate is ſigned by his creditors, and before it 1s allowed by the 
chancellor, is valid. 1 T. R. 361.} ; 

[Nothing can be taken in execution, that cannot be fold; as, deeds, 
writings, c. Francis v Najh, T. 7 G. 2. B. R. HF. 53.} 

[Bank- notes, Cc. cannot be taken in execution. id.] 

[If the plaintiff cannot find ſufficient effects to ſatisfy his judg- 
ment, the court will order the ſheriff to xetain, for his uſe, money 
which he has levied in an a#ion at the ſuit of the defendant. Doug. 
2317. | Tn 

[Where two writs of Feri faciar againſt the ſame defendant are 
delivered to the ſheriff on different days, and no ſale is actually 

made of the defendant's goods, the firſt execution mult have the pri- 
ority, even tho” the ſeizure was firſt made under the ſubſequent exe- 
cution. 1 T. R. 729.] FOE HE 
[But where the ſheriff has given a bill of Cale to the perſon elaim- 
ing under the ſecond. execution, this entitles the latter to have his 4 
debt, and the ſheriff is liable to the plaintiff who delivered the firſt 
writ. 1d. 731. n.] . | | | 

(The effeQs acquired by an infolyent after his diſcharge under the 
fat. 34 Geo. 3. c. 69. are liable to be taken in execution for a debt 
due betore, Spalton V, Maoorhouſe, . R. 2. 35 G. 3 6 R. 366. 

N [Goods 
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[Goods are bound by the delivery of the writ ; and therefore the 
ſheriff may execute it, notwithſtanding the death of the party after. 
wards, and before the return of it. Eaton v. Southby, C. P. T.10& 11 
G. 2. Villes, x31. 7 Mod. 25 1. S. C.) | 

If the owner of a ſhip charge her for repairs done in England b 
an inſtrument under ſeal, ſtated to be by way of bottomry, upon which 
ſhe is afterwards ſeized by Admiralty proceſs, and decreed to be fold 
to ſatisfy the demand, and no appeal is made from that ſentence, but 
between the ſeizure and decree a writ of execution ifſues againſt the 
owner at the ſuit of another creditor, the ſheriff cannot take the veſſel 
under the writ, nor can he maintain trover againſt the officer in poſ- 
ſeſſion by the warrant of the court of Admiralty. Ladbroke v. Crickett, 
B. R. MH. 29 G. 3. 2 T. R. 649.] 

[If A. lend money on the ſecurity of a ſhip, and take poſſeſſion 
before execution executed at the ſuit of B., the veſſel cannot be ſeized 
under B.'s execution. Bid. 


(C 5.) How the ſheriff ſhall proceed upon it.] After a fieri facias de- 
livered to him, the ſheriff may enter the houſe of the defendant, 
when the door is open, and ſeize the goods of the defendant there 
found. R. 5 Co. 92. a. 

Or, the houſe of a ſtranger. Semb. 5 Co. 92. 2 Cro. 486. Cro. 
El. 759. og. Vide poſt. (C 12.) 

And this, by night or by day, if the door be open. Semb. 5 Co. 92. 
2 Cro. 486. | PIE. 

Bur if it be the houſe of a ſtranger, he ought to aver that the goods 
were there. Semb. Lut. 1434. Wt 

If the houſe be open, and the ſheriff enters, he may afterwards 
break an inner door to take the goods. R. Pal. 54. 

And he need not aver that the goods were there. Pal. 54. [Note, 
This was the houſe of the defendant himſelf.) 

So, if the goods of A. are conveyed into the houſe of B. to avoid 
an execution, the ſheriff, upon a Feri faciat againſt A., may break the 
houſe to make execution. R. 5 Co. 93. a. 

So, if the ſheriff, &c. enters, and takes goods in execution, and 
the party locks up and impriſons the bailiffs, &c. in the houſe ; the 
ſheriff may break the houſe to deliver the bailiffs. R. 2 Cro. 556. Pal. 
53. 2 Kol. 137. 

90, the ſheriff may make ſale of goods in execution, without any 
appraiſement of them. - | 

80, he may, tho' a ſuperſedeas be delivered to him after the goods 
were ſeized into his hands, Per two J. Mo. 542. bo | 

If, upon ſale by the ſheriff, money remains in his hands beyond 
the debt, the ſheriff may keep it till the defendant demands it, and 
need not deliver it to the defendant before requeſt. R. Noy, 59. 

But the ſheriff cannot break a houſe to make execution upon goods, 
or body, K. 5 Co. 92. Cro. El. gog. Mo. 668. Tel. 28. 
Neither can he open the door, tho' it be only latched. : 

Or knock, and when the door is a little opened, thruſt in with vio- 
lence. R. Hab. 62. 2 | 

Nor, uſe a capias utlagatum to execute a /atitat. R. Hob. 263. 

Nor, take ſeveral difterent chattels, when one is ſufficient for the 
debt. R. Ny, 59. | 
: So, 
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So, * meriff onght not to deliver goods taken in execution to the 
_— himſelf 3 but ought by ſale to levy the debt. R. Cro. El. 


"So, he ought not to re-deliver them to the defendant, if he pays 

only part of the debt, Semb. 2 Vent. 94. 

S3o, he cannot detain them till the money to be levied, and alſo the 
charge of keeping them, be paid; for tho' the ſheriff may make im- 
mediate ſale, and the keeping is in favour of the defendant, for which 
he ought to make amends, yet this ſhould be by agreement, and not 
by detainer till ſatisfaction. Semb. Lut. 1446. 

[Poundage, and other neceſſary charges, may be levied out of a pe- 
nalty. Barnes, 198.] 

[In actions on ſimple contracts, and judgment for a debt certain, the 
expences of levying mult be paid by the plaintiff; ſo that, if the 
ſheriff over- charge, the plaintiff is the party grieved under the 29 El. 
c. 4. which regulates ſheriff's fees: but where the judgment is for a 
pbenalty, the defendant muſt pay the expences of leyying, and is the 
party grieved, if the ſheriff over- charge. 2 T. KR. 157.] 

[Nothing but the poundage can be taken by the ſheriff under the 
29 El. c. 4. for levying an execution. Id. 148.] | 

Yet, after the money levied, the ſheriff may pay it to the plaintiff, 
Dub. 3 Lev. 204. 

[After execution, tho? on n judgment for a penalty, the court cannot 
refer to prothonotary, to examine into money due, and order reſtitu» 
tion of ſurplus. Barnes, 204. ] | 


(C 6.) How he fall fell.) When the ſheriff has taken 3 in 
execution, he may ſell them, without other direction. Mad. Ca. 295. 

Thoꝰ his office be determined before the ſale. Mod. Ca. 299. R. 
1 Rol. 893. J. 50. 

So, he may ſell a term for years. 4 Co. 74. 

And it is ſufficient to recite, that the party was poſſeſſed de termin 
divenſorum annorum, without ſhewing the commencement or end of 
the term. R. 4 Co. 74. a. 

And if he miſtakes the date of the term, if the bill of ſale has ge- 
neral wor. viz, all the defendant*s intergſt, & c. it is ſufficient. - K. 

Co. 74. 

: And a ſale by the ſheriff continues: good, tho? the judgment be af- 
terwards reverſed. R. 5 * 90. . R. 2 Cre. 246. for the money 
only ſhall be reſtored. Ry. 363. a. If the ſale was to a ſtran- 
_ Tel. 180. Otherwile, i an the ſale be upon an elegit. Vide poſt 

(C14) | 

[If defendant is in cuſtody on a ca. /a. and a f. fa. is taken out, the 
ſheriff under that may ſeize a leaſehold ; and if after the return he 
ſells it, tho' no continuance of the writ of execution, nor any writ of 
venditioni exponas, the purchaſer gains a title; and this whether the 
ca. ſa. and fi. fa. are - the ſame county or not. Jeans v. Wilkins, 
H. 1748, 1 Veſey, 195.] 

But a ſale of a term by the ſheriff, who miſtakes the date, c. 
mall be void. R. 4 Co. 74. | 


(C 7.) How he ſhall make the return.] The ſheriff need not return 
2 Writ of feri faciar, Vide Retorn, (F 1, c.) 
GE : | But 


— 
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But if the ſheriff returns goods ſeized for the value of the debt, he \ 
ſhall anſwer for ſuch value to the ns * Ca. 299. 1 Sal, 
323. K. 1 Sid. 407. | 

(If ſheriff levies money, and makes his return at the return of the 
writ, when defendant has not lain two months in priſon, he muſt 
return he has levied, &c. ; but if he does not make his return till after 
defendant has lain two months in priſon, and thereby is become a 
bankrupt prior to the time of executing the execution, he muſt return 
nulla bona. Cooper v. Chitty, M. 30 G. 2. 1 B. M. 20. Coppendale v. 
Bridgen, T. 32 & 33 G. 2. 2 B. M. 814.) | 

[Che court will order the ſheriff to bring into court money levied by 
him on Feri facias, Thompſon v. Dempſter, M. 9 G. 2. B. R. H. 
180. 

r he court refuſed to order the adminiſtrator of a bailiff (to 
whom an execution had been delivered) to pay over to the plaintiff 
the money which he had received after the plaintiff's death. Want v. 
Swayne, C. P. M. 13 G. 2. Willes, 185.] 

Or, debt lies againſt him for the money. Vide Deit, (A 1.) 

Tho' they be afterwards reſcued from him; for he cannot return 
the re/cous. Mod. Ca. 296. 299. R. 2 Rol. 57. 

[Where a perſon, againſt whom a writ of . fa. is taken out, is in 
poſſeſſion of goods under a deed which was given in conſideration 
of an antecedent debt, and a ſmall annuity payable therefrom, the 
ſheriff may, notwithſtanding, return nulla bona, if it appear that the 
memorial of ſuch annuity was not regiſtred according to the direc- 
tions of the annuity act 17 G. 3. c. 26. becauſe in that Caſe the deed 

is abſolutely void. 2 T. R. 603.} 
he court of B. R., upon the application of the ſheriff, enlarged 
the time for his making a return, upon ſuggeſtion of a reaſonable 
doubt whether the goods ſeized under the writ were not covered by 
an extent afterwards iflued at the ſuit of the crown for malt duties 
under the 28 Geo. 3. c. 37. /. 21. for the purpoſe of inducing the 
| Plaintiff to go into the court of Exchequer, and there conteſt the 
queſtion of r _ with the crown, Vill. v. Pickman, B. R. H. 


37 Gee. 3. 7 7. R. 174. 


(C 8.) Venditicni expenas. ] If the ſheriff returns, remanent pro de- 
fetu emptorum, the plaintiff {hall have a venditioni expotias. 1 Sal. 323. 
1 Sid. 407. 

[No venditioni exponas ought to iſſue without motion. Per Price B. 
Rex v. Reeve, in Sc. T. 1719, Bunb. 45.] 

If the former ſheriff made ſuch return, the new ſheriff ought to 
make fale upon the venditioni exponas. 1 Rol. 894. J. 5. 4 Leo. 20. 

Tho? the writ be to the new ſheriff, that he cauſe the former ſhe- 
Tiff to ſell. . R. 1 Rol. 894. J. 5. but Semb. that upon a diftringas nuper 
vicecomitem quod venditioni exponat, the old ſheriff may ſell. Mod. Ga. 
295. 299- 1 Sal. 323. 

There are two forms of the diſfringas nuper vicecomitem ; the one, 
that the old ſheriff foul! fell and my the money into court. Mod. Ca. 
295. 

The other, that he fell and delle ths money to the new fheriff- 
Med. Ca. 295. 299. 1 Sal. 323. 2 Rel. 57. 

And both are — and do not give authority to ſell. Med. 
| Co, 295. For 
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For he cannot return upon a difiringas nuper vicecomitem, quod re- 
manent pro defectu emptorum. Mod. Ca. 296. | | 

But if a ſuperſedeas comes to the ſheriff, he cannot afterwards fell 
without a venditioni exponas ; for the ſale ſhall be void. R. 1 Rol. 

. 1.10. | 5 = > ; 

Yes, a venditioni exponas ſhall go for the ſale of goods levied before 
the ſuper/edeas. Dy. go. a. III. 6. R. Croq El. 597. 

And he may ſell before a ſuperſedeas, tho' he be out of his office, 
without a venditioni exponas. Per Holt, Mod. Ca. 295. | 

If a ſheriff levies money, but does not return his writ at all; the 
fale after a venditioni exponas to the new ſheriff ſhall be good. &. 
1 Kol. 893. J. 50. | 8 8 

If the ſheriff levies money of the defendant to the value of the 
debt, the defendant ſhall be diſcharged againſt the plaintiff, tho' the 
money never comes to his hand. Med. Ca. 297. 299. K. 2 Rol. 57. 

And he may plead ſuch matter for his diſcharge, in debt afterwards 
upon the judgment. 2 Lev. 203, 

[The court refuſed to grant an attachment againſt the ſheriff, be- 
cauſe he had returned, that part of the goods levied remained in his 
hands for want of purchaſers. Leader v. Danvers, C. P. M. 39 G. 3. 


i By. & Pull. 359-] 
(C 9.) By Capias ad Satigfaciendum. 


(Cg.) When it lies.] So, execution may be by capiar ad ſatisfa- 
ciendum againſt the body of the defendant, in all cafes where a capras 
ad ſatisfaciendum lies in proceſs. 3 Co. 12. a. | | 

And therefore, in all actions vi et armis, as in treſpaſs, &c.; for 
there a capias lies in proceſs at the common law. 3 Co. 12. a. Vide 
ante, (C 2.) 8 8 

If defendant omits to plead a miſnomer, he may be taken in exe- 
_— by the wrong name. Crawford v. Satchwell, M. 18 G. 2. 
Str. 1218.] | 5 

If the principal offers himſelf in diſcharge of the bail, and the 
plaintiff doth not accept him, yet he may afterwards have a capias ad 
fatisfaciendum againſt him; for the refuſal was not a diſcharge, but a 
torbearance. 1 Rol. 898. J. 45. SEES” >, 

So, at common law, the king may have execution by capias. Vide 
ante, (B 3, Sc.) | 

So, by the courſe of the court, a capras lies _ a judgment 
_ bail in a ſcire facias upon a recognizance in B. R. Vide Bail, 
(R 11.) | „ | | 

[If ca. /a. is made returnable wrong, (as in vacation-time,) yet the 
writ is not void; but only liable to be ſet aſide on motion for irregu- 
larity. Campbell v. Cumming, T. f G. 3. 2 B. M. 1187.] | 

But a capias does not lie againſt bail by recognizance in C. B., or 
in an inferior court. Vide Bail, (R 11.) | 
1 * rr bail in B. R. on a writ of error in the Exchequer. Vide 
Bail, ( 1 I.) h 

So, a capias ad ſatisfariendum does not lie upon a recognizance in 

Chancery; for no capias is given on a ſcire ſacias, by any ſtatute ; and 
it does not lie by the common law. R. 1 Rel. 897. J. 30. R. Dy. 
306. 4. Dub. 2 Bul. 63. | | 

| So, 
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So, a capias does not lie upon judgment againſt a garniſhee in d. 


tinue ; for he is no party to the ſuit. 1 Rol. 896. J. 50. | 

" *So, if a woman recovers damages in dower, ſhe ſhall not have 
execution by capias ad ſatisfaciendum ; for no capias lies in proceſs. 
1 Kol. 898. J. 2. | 


' So, in all caſes, where a capias does not lie in proceſs, no execu- 


tion ſhall-be by capias ad ſatisfaciendum ; as, in an aſſiſe of nuſance. 
$ho. 74. | | 
So, a capias did not lie againſt a prior, &c. in treſpaſs, or other 
action. 1 Rel. 898. J. 20. | | 
So, if the plaintiff ſues a /cire faczas within the year, (tho' he 
need not,) he cannot afterwards have a capias before judgment in tho 


Fire facias. R. 1 Rol. goo. J. 25. 


(C 10.) When the defendant ſhall be in execution.] If defendant ren- 
ders himſelf, and afterwards brings error, and has a ſuper/edeas, but 
does not thereupon find bail, the court, upon the prayer of the plain. 
tiff, may commit in execution, tho” the record be removed. 1 Kol. 
$96. /. 10. | 

"TA prifoner after judgment againſt him may, notwithſtanding the 
allowance of a writ of error, be charged in execution. Fiber v. 
AM*Namara, C. P. T. 38 Geo. 3. 1 Boſ. Pull. Rep. 292.] 

So, if a man be arreſted upon a capias ad ſatisfaciendum, he ſhall be 

in execution before the return of the writ. 1 Rol. 910. J. 30. 


The court will not ſet afide an execution ſued out before, but ex- 


ecuted aſter the allowance of a writ of error ferved on the fheriff and 
the party, if the plaintiff in error has not regularly put in bail; 
otherwiſe, if he has. 2 T. R. 44.] | 

If the defendant be in the cuſtody of the ſheriff, and another writ 


of capias ad ſatisfaciendum is delivered to the ſheriff againſt him, he 


ſhall be in execution immediately upon the ſecond writ, without ac- 
tual arreſt. R. 5 Co. 89. 

[A creditor may lawfully enter a detainer againſt his debtor, who 
is in fact reſident within the walls of the Fleet, tho' he be not there 


by compulſion. 3 T. R. 392.] | | 


So, if the defendant be in priſon for a crime, by leave of the 


court, he may be charged in execution. Ray. 58. 1 Sid. 154. 

And tho' he be charged without leave, which he ought not to be, 
yet he ſhall not be diſcharged. R. Ray. 58. 1 Sid. go. 

If the defendant be in priſon before judgment, in the priſon of the 
| Tame court where the judgment is; the plaintiff may pray that he 
may be in execution, and a committitur ſhall be entred on the roll, 
and then he ſhall be in execution. 1 Rol. 895. J. 5. 

Or, if he be in another priſon, he ſhall be brought up by habeas 
corpus, and committed in execution. 1 Rol. 895. J. 40. 

So, if there be judgment in a ſcire facias againſt him, and three or 
four years afterwards he is in priſon for another cauſe, he may be 
brought into court by habeas corpus, and charged in execution. 1 Rel. 
896. J. 5. | 

If a > fendant be taken upon a capias pro fine, or a capias utla- 
"xy he ſhall be in execution for the party, if he will. Yide ante, 

[Defendant diſcharged by ſuper/edeas before judgment, may after- 
wards be taken in execution. Barnes, 376.] | [The 
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{The court will not ſet aſide a te/tatum capias ad ſatisfaciendum ſued 
out without an original capias to warrant it, tho' a writ of error has 
been brought, if a capias ad ſatisfaciendum have been afterwards ſued 
out, returned, and entred on the roll. Miſſtead v. Coppard, B. R. E. 
33 Geo. 3. 5 T. K. 272. 1 1 nS 

[The court has no power to diſcharge a defendant out of execu- 
tion, on the ground of a commiſſion of bankruptcy having ſince been 
ſued out againſt him by the plaintiff, M*Mafeer v. Kell, C. P. T. 
38 Geo. 3. 1 Bof. & Pull. 302.] ] : 

[If a defendant be ſuperſedeable for want of judgment being 
entred up, but not aQually diſcharged, he cannot be detained in an 
action on the judgment. Pierſon v. Goodwin, C. P. M. 39 Ges. 3. 
1 59%. & Pull. 361. 


(C 11.) When not.) But, without prayer, or a habeas corpus and 
a committitur upon the roll, he ſhall not be in execution, tho? the 
judgment was in B. R., and the defendant at the ſame time was 
priſoner in the Marſbalſea of the marſhal for another cauſe, R. 1 Kol. 
895. J. 5. N © 

"Oo, i the judgment was in C. B., and he at the time was priſoner 
in the Fleet. | oh | | Ke, 

Tho' he was priſoner at the ſuit of the plaintiff, in the ſame ac- 
tion, for want of bail. R. 1 Rol. 894. J. 52. : 

'Tho? the warden of the Fleet informs the chancellor, or C. B., that 
he is a priſoner there, and the court commands him to detain him 
till judgment fatisfied. R. 1 Rol. 895. J. 15. 40. Dy. 306. a, 

Tho? a habeas corpus be granted for him, and the warden returns, 
that he is /anguidis. 1 Rel. 894. J. 45. 

Tho! a ſpecial writ be directed to the warden to detain him; for 
he ought to appear in court upon the habeas corpus, and ſhall be op- 
poſed, whether he be the ſame perſon. R. 1 Rol. 894. J. go. 

. So, if a defendant be committed in execution upon a writ to the 
ſheriff of Middleſex, he ſhall not afterwards be charged in execution 
upon another writ to the ſheriffs of Londen for they are different 
counties, and diſtinct priſons, tho' the ſame perſons are ſheriffs of 
| both, and Newgate is the priſon for both, R. 1 Rol. 894. J. 25. 

So, if a defendant taken upon a capias ad ſatisfaciendum be brought 
into court by the ſheriff, he ſhall not be committed in execution, if 
the plaintiff does not pray it. R. 1 And. 118, 1 51 

And he ſhall be diſcharged out of the cuſtody of the ſheriff alſo, 
if the ſheriff does not pray the contrary. 1 And. 118. | 

[Defendant diſcharged by /uperſedeas after judgment, may not af- | 
terwards be taken in execution. Barnes, 375, 376.] 25 

(If the plaintiff recover a judgment againſt two defendants in B. R., 
and one of them bring a writ . error in Cam, Scace. the plaintiff can- 
not charge the other defendant in execution, till 'the record be re- 
mitted into B. R., notwithſtanding the writ of error might have 
m_ _—_—_ immediately, becauſe not brought by both defendants. 
2 2. K. 737] ; A 

[Where a ca. ſa. is returnable againſt the principal on a particu- 
lar day, before which a writ of error is allowed and ſerved, that 
operates as a ſuperſedeas to any proceeding agaiuſt the bail, tho? the 

ca. 


126 EXECUTION. ” 


ca. fa. has lain four days in the office, before the e of he 
writ of error. 3 T. R. 390.] 


en) Ms corn oft, what ſhall le.] If a bailiff, Ee puts his hand, 
c. upon the party, ſaying, that he arreſts him; it ſhall be a ſufficient 
arreft, without ſhewing him the warrant, and without ſaying at 
whoſe ſuit he was arreſted, if he does not aſk it. R. 2 Cre. 485. 
Semb. cont. 6 Co. 5 4. 9 Co. 69. a. 

So, tho the bailiff has the warrant in his pocket. R. 2 Cre. 

86. | 
5 Or, has two warrants in his pocket, and "IM not ſay upon which | 
he arreſts him; for he ſhall be arreſted upon both. R. 2 Cro. 486. 

So, if a bailiff gives a warrant to his ſervant, who, by his com- 
mand and in his preſence, puts his hand upon him, and ſays, I arref 

Dub. per Holt, Mod. Ca. 211. 

S8o, if a ſervant goes into another room out of the preſence of the 

bailiff, who waits at the 2 and there arreſts him. Dub. per Holt, 
Mod. Ca. 211. [Cowp. 65.] 

So, if the bailiff 8 touches him, md ſays, that he arreſts him, 
1 Sal. 7 

So, if B. be arreſted, and in cuſtody of the ſheriff, upon a meſne 
proceſs, and afterwards a capias utlagatum be delivered to the ſheriff 
againſt B. without an actual arreſt, he ſhall be in cuſtody upon the 
capias utlagatum ; and if he eſcapes, the declaration ſhall ſay, that he 
was arreſted upon it. R. 5 Co. 89. a. 

But, if the party requires it, he ought to ſhew the warrant, tell at 
whoſe ſuit, for what cauſe, by what proceſs, and in what court re- 
turnable the arreſt is made; otherwiſe it will be wroogful. R. 6 Co. 
54. 9 Co. 69. a. | 

So, words only flo not make an arreſt ; and therefore, if a bailiff 
ſays, I arreſt, and does not touch him, tho' he be beat off by a ſword 
or other weapon; it is no arreſt. R. 1 Sal. 79. | 

The officer Cannot juſtify breaking open the window or outward 
door ; but if once in the houſe, he may break open inward doors. 
Fyſter, 319, 320 

[Only the occupier and his family, whoſe ordinary reſidence is 
there, have this privilege. The houſe of another is not the caſtle of 
a ſtranger.  1bid. 

The ſheriff may enter the houſe of another where the party is, 
if the door be open, to make an arreſt. R. 2 Cre. 486. KR. 5 Co. 
92. 4. Vide ante, (C 5. 

Tho' it be at ſix o lock at night. R. 2 Cro. 486. 

So, upon an attachment againſt him, he may break the hank to 
take him. R. 1 Rol. 336. | 

So, if a man arreſted eſcapes into an houſe, he may break the houſe 
to retake him, X. Pal. 53. | 

So, if a window be open, and the bailiff arreſt him at the window, 
end then the party eſcapes ; the bailiff may break the houſe to take 
him. K. Pal. 53. 2 Rol. 138. 

But upon information that his priſoner fled into the houſe of B. 
he cannot enter, and, upon denial of the keys of a cheſt, break it 
open, if he be not in the cheſt ; for he takes it upon him at his - 
K. 2 Rol. 564. J. 15. (C 
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C 13.) When the defendant ſball be diſcharged.) If a man taken upon 
a capias ad ſatisfaciendum fatisfies the debt, the ſheriff may diſcharge 
him. Dub. Cre. El. 404. If the payment be to the ſheriff, Dub. 
aufden e745 | bh 
So, if a ſuperſedeas of the proceſs comes to the ſheriff. 
So, if a capias ad ſatisfaciendum comes to the ſheriff, and before an 
arreſt upon it, the defendant pays the debt to the ſheriff ; he ought 
not to be afterwards arreſted. Semb. Cro. El. 404. | | 
But a man in execution ſhall not be diſcharged upon afidavit, tho? 
there be cauſe ; but ought to have a ſuperſedeas, or other matter of re- 
cord. Pr. Reg. tit. Execution. | 


[If defendant ſurrenders in diſcharge of bail, and plaintiff does not 


proceed againſt him, he may have a ſuper/edeas to the execution the 


fourth term after, both incluſive. Smith v. Green, P. 1723, Bunb. 
128.7 3 

[If plaintiff is rendred in vacation, it ſhall be conſidered as of the 
preceding term. Barnes, 386. | | 

[If defendant ſurrendred in diſcharge of bail, is afterwards, without 
notice of plaintiff, removed to the Fleet, and next term plaintiff 
charges him in execution as a priſoner in B. R., the court in the 
term after will grant him a ſuper/edeas ; for the plaintiff ſhould have 
aſked to ſee him, and priſoners ſhall not be obliged to give notice of 
removal. Filtes v. Allen, P. 14 G. 2. Str. 1153.] | | 


II defendant after judgment ſurrenders, and lies two terms, with- 
out being charged in execution, during which plaintiff brings action on 


the judgment, and recovers, and plaintiff lies two terms more without 


being charged, and plaintiff brings a ſecond action on the ſecond 


judgment; the court will grant a /uper/edeas for the two firſt actions, 
and order common bail to be taken for the third. Chambers v. Ro- 
binſon, MH. 1 G. 2. Str. 782. EY. 
[Delivery of ca. /a. to mou 1s not ſufficient charge in execution z 
it muſt be delivered to ſheriff, and his warrant to gaoler. Barnes, 
89.] | | 3 ; 
- [Defendant obtains /uper/edeas for want of proſecution, and is 
again arreſted as drawer of a bill, for-part of original debt, which is 
not accepted; this creates no new debt, and he fhall have /uper/edeas 
on common appearance. Barnes, 397-] | 
[Defendant ſuperſedeable for want of judgment in three terms, 
ſummons plaintiff, who obtains judgment after the three terms, 
brings habeas corpus ad ſatisfaciendum, and charges him in execution; 
he ſhall have /uper/edeas. Barnes, 298.] | | 
If defendant has fuper/edeas, but does not lodge it before the ha- 
beat corpus, he ſhall be charged, and may apply afterwards; plaintiff 
may proceed at his peril. Barnes, 379.] | 
is a commuttitur is entred on the roll in time, it is ſufficient 
and defendant ſhall not be diſcharged, tho* there is no committitur- 
10 Ducheſs of Marlborough v. Widmore, H. 9 G. 2. B. R. H. 
208.] | = 
There is no extenſion of the time to the continuance-day after 
term, nor is an entry in time in the marſhal's book ſufficient; the 
committitur maſt be actually entred on record before the end of the 
ſecond term. Unzuin v. Kirche, M. 18 G. 2. Sr. 1215. Fetterel 
1. Philly, H. 6 G. 3. 3 B. A. 1841. 
| | [Plaintiff 
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[Plaintiff ſhall have every day of the ſecond term after final judg- 
ment ſigned, to charge a priſoner in execution; therefore if defends 
ant hinders plaintiff from ſo doing for ſeveral days, by bringing of 
writ of error, he ſhall not have /uper/edeas. Garrat v. Mantel, P. 
8 G. 3. 2 Will. 380. Barnes, 369. 379.] ; 
[When a defendant ſurrenders in diſcharge of his bail in the va- 
cation after verdict againſt him, the plaintiff muſt charge him in ex. 
ecution within the two following terms. Smith v. Zefferys, B. R. T. 
36 Geo. 3. 6 T. R. 776. 

Uf defendant is not charged in two terms by accident only, (as 
the writ directed to the ſheriff of a city inſtead of the county,) he 
ſhall not be diſcharged. Barnes, 380. ]) | 

[If plaintiff does not proceed to final judgment in the third 
term after declaration, inclufive, defendant ſhall have ſuper/edeas. 

Barnes, 379.] | | | 
| [S0, for want of getting demurrer argued, Barnes, 383.] 

[Plaintiff's attorney proceeds irregularly to interlocutory judgment, 
waives it, and gives new rule to plead; if he does not proceed to 
final judgment in three terms, defendant is not to be hurt by plain. 
tiſf's miſtake, and ſhall have /uperſedear. Barnes, 390. 

CIf defendant is ſuperſeded for plaintiff's not proceeding to judg- 
ment in three terms, plaintiff may afterwards proceed to judgment, 
and take him or charge him in execution. Mitchel v. Pate, T. 9 G. 2. 
B. R. H. 287. | | | 

[If defendant has rule for /uper/edeas, for want of judgment; but 
before diſcharged, plaintiff charges him with new declaration on 
different cauſe of action, he cannot be diſcharged. Barnes, 500.] 

[If priſoner eſcapes, his recaption is the time of his render, and 
plaintiff has time from thence. Barnes, 382.) | EE 

[Priſoner cannot apply for /uper/edeas, and alfo to be diſcharged on 
the lords' act. Barnes, 382.] | 

Uf writ of inquiry is executed before a perſon not properly de- 
puted, defendant ſhall have ſuper/edcas for want of judgment. Barnes, 
384-] 2 8 
: [If after writ of inquiry awarded, and before it is executed, plain» - 
tiff becomes bankrupt, and proceeds to execute the inquiry, and to 
final judgment, in his own name, and then aſſignees bring ſcire facias, 
to which defendant (a priſoner) pleads a plea held bad on demurrer ; 
defendant ſhall not have ſuperſcdeas, becauſe not charged in execu- 
tion the term after final judgment, for his own bad plea prevented it. 
Bibbins v. Mantel, P. 8 G. 3. 2 Wil. 378.] 5 

[The court will not diſcharge, on motion, an infant plaintiff ſuing 
by prochein amy, taken in execution for coſts, Gardiner v. Holt, M. 

18 G. 2. Str. 1217. | Des 
IA. arreſted at the ſuit of B. on ca. /a pays the money to ſheriff; 
he cannot apply that money to a ,. fa. againſt B. at the ſuit of A., 
but ſhall pay B. the money levied under the ca. ſa, Barnes, 214-] 
So, if a ſuper/ſedeas be delivered to an officer, he may detain the 
party till he takes a reaſonable time to be informed of the import of 
it. Dub. Cro. El. 404. 

So, if he pays the debt to the marſhal, being committed to him 
he ſhall not be diſcharged. Per two F. Wild cont. 2 Mod. 214 R. 


2 Let Ve 203. 
So, 


So, if the plaintiff dies, and the defendant has right of admini- 
ſtration to him, he ſhall not be diſcharged till ſatisfaction acknow- 
ledged, which he cannot do himſelf ; but another muſt take out ad- 
miniſtration, and acknowledge ſatisfaction upon the judgment. X. 


2 Med. 315. | 
[A defendant who has been ſuperſeded, for want of being charged 


in execution, within two terms after judgment, cannot be held to 


ſpecial bail, in an action brought on ſuch judgment, but he may be 
charged in execution, after judgment obtained in the ſecond action. 
Cowp. 72.] ; | TP 

[Bringing an action on a judgment within two terms is not equiva 
lent to charging the defendant in execution. Childs v. Prowſe, C. P. 
H. 18 G. 2. Wiles, 531.] In. 

[If a perſon is arreſted on meſue proceſs, after the writ is returnable, 


the ſheriff cannot legally detain him, even for the ſhorteſt time, till 


the writ is continued. Loveridge v. Plaiſtow, C. P. Z. 32 Geo. 3, 
2 H. Bl. 29. | | ; 

[If the plaintiff conſent to diſcharge one of ſeveral defendants 
taken on a joint ca. /a. he cannot afterwards retake him or take any 


of the others. Clark v. Clement, B. R. H. 36 Geo. 3. 6 T. R. 
$25-] | 


againſt two, cannot be ſupported. Hid.] 

[Where a priſoner in execution is diſcharged by the conſent of his 
creditor, on giving a freſh ſecurity to ſatisfy the judgment, and that 
ſecurity is afterwards defeated on account of a mere informality, the 
judgment is fatished, and cannot be ſet off againſt a demand of the 
priſoner. Jaques v. Withy, B. R. H. 27 Geo. 3. 1 T. R. 557.] 

(If the plaintiff conſent to the defendant being diſcharged out of 
execution, on his undertaking to pay at a future day, he cannot af- 
terwards ſue out any execution on that judgment in the event of the 
defendant's not fulfilling his undertaking. Tanner v. Hague, B. R. 


AM. 38 Geo. 3. 7 T. R. 420.) 8 


[Neither can the plaintiff maintain an action on the judgment; 


tho' he may, on the defendant's new undertaking. Vigert v. Aldrich, 
B. R. M. 10 Geo. 3. 4 Burr. 2482.] 8 
The bail-bond was ordered to be delivered up to be cancelled, be- 
cauſe the defendant was arreſted before the officer had any warrant, 
and before the writ was delivered to the ſheriff, Hall v. Roche, B. R. 
E. 39 Geo. 3. 8 T. R. 187. | | 
(C 14.) By Elegrt. Ds 5 
So, now by the /. W. 2. 18. upon judgment or recognizance fit 
in elections of the plaintiff quod vicecomes fi ri faciat de terris & catallis, 
wel quod liberet omnia catalla ( exceptis bobus & afris caruce ) & medieta- 
tem terre quouſque debitum fuerit levatum per rationabile pretium & ex- 
tentum. Co. L. 289. 6. 2 Infl. 394. Vide Proceſs, (E 6.) ; 
If the plaintiff prays an elegit, the entry ſhall be, quod elegit ſibi 
executionem de omnibus catallis, & medietate terre. 2 Inſt. 395. 
Execution by elegit may be by an executor or adminiſtrator, as well 
as by the plaintiff himſelf. 2 In}. 395. | 
By the ſucceflor of the conuſee, where a recogn;Zance is made 
Vol. IV. 5 to 
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[A ſeparate ca. /a, againſt one defendant on a joint judgment 
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to a corporation; as, to the chamberlain of Londen. 2 Infl. 395. R. 
4 Co. 65. | Ent | 

do, a may be upon a precept to a ſerjeant at mace in London, or 
other officer of any court of record, who does execution, as well ag 
upon procels to the ſheriff. 2 Inf. 395. R. 4 Co. 65. 
| 80, upon a mandate by the theriff to the bailiff of a franchiſe, 
which has execution and return of writs. R. Cro. Car. 319. | 

So, it lies againſt an executor or adminiſtrator upon a devaſiavit. 
R. 2 Leo. 188. 

If an el:git upon a judgment, and another upon a ſtatute, be de- 
livered to the ſheriff at the ſame time, execution ſhall be firſt made 
upon the judgment; ſor that is upon a record. Br. Jud. 79. 

But an git againſt an heir does not lie during his minority; tho' 

| he be charged as terre-tenant. Co. L. 290. a. | 
Nor, againſt the wife of the defendant, endowed by the heir 
within age. Co. L. 290. a. 
If an elegit be praycd, the ſheriff ſhall take an inquiſition ; for there 
' ſhall be a reaſonable appraiſement of the goods, and extent of the 
lands; which ſhall be made by an inqueſt of 12 men. 2 Inſt. 396. 
Dy. 100. Cre. El. 584. = 

And the inquiſition ought to find the lands with certainty; for 
to find no certain eſtate will be inſufficient. Clift. 877. Vide Statute 
Staple, (D 5.) | 

It ought to ſhew the place and county where the inquiſition is | 
taken, and where the lands lie. Semb. Dy. 208. ö. | 


[If n lands is returned, ſheriff need not return an inquiſition. 
Stonehouſe v. Even, T. 4 GC. 2. Str. 874.] | 
Aſter the inquiſition found, the ſheritt ſhall deliver the moiety ; but 
the jury need not divide it. R. Cro. Car. 319. | | 
So, the ſheriff ought to deliver the lands deſcribed with certainty þ 
for, to ſay that he delivered a moiety, is not ſufficient. 1 Vent. 259. ( 
Deſcribed by metes and bounds. Hut. 16, Diſtinaly, 1 Brewnl. 7 
38. But it need not be by metes. Dal. 26. Vide Doug. 475. 
He ought to deliver a moiety only; for if he delivers more, it will t 
be void ſor the whole. 1 Sid. gr. 239. | 
If the defendant be joint-tenant, or tenant in common, it ought to. 0 
be ſpecially mentioned in the return. Hut. 16. 1 Brownl. 38. 
The ſheriff ſhall make execution of all the goods. / 


And if it appears that the goods are ſufficient for the debt, the ſhe- 
j t not to extend the land. 2 Inf. 394. | | a 
goods are not ſuſſicient, he ought to extend a moiety of all n 
the lands \which the defendant or conuſor had at the time of the 05 
judgment, &. Inſt. 595. | ; | 7 
If there are divers conuſors, a moiety of the lands of all. 2 1»ft. 


396. | d 
If the defendant has aliened after judgment, a moiety 'of the land F 
in the hand of the purchaſer, as well as of the defendant. Jbid. 
If the lands lie in ſeveral vills, a moiety of the land in all : and = 
not the whole in one vill. N. 1 Lev. 160. Cont. Bro. Elegit, 14. i⸗ 
[The ſheriff on an elegit is not bound to deliver a moiety of each | 
D Particular tenement, but only certain tenements and farms, making 1 


in value a moicty of the whole. Dong. 475. And 
| | hs n ie 


396. 
And lands, which the conuſor or defendant has by extent upon 
a ſtatute-merchant, &c, 1 Rol. 887. J. 52. R. 4 Co. 65. b. Vide 


infra. 


J. 5. 


So, a reverſion of land upon a leaſe for years; and the conuſee 


ſhall have a moiety of the rent. 1 Rol. 894. J. 12. 3 Leo. 113. 
Mo. 36. 

So, all tenements, as well as land, of the defendant ; as, a rent, 
Sc. Bro. Elegit, 13. Mo. 32. 

So, two-thirds of a rent may be extended, tho' the defendant has 
the whole. R. Cro. El. 742. 


So, he may extend upon an elegit lands before in execution upon a 


ſtatute. R. 4 Co. 64. 6. Vide ſupra. 
So, now by the . 29 Car. 2, 3. lands, tenements, Sc. of which 


any ſhall be ſeiſed or poſſeſſed in truſt for him againſt whom execu- 


tion is ſued, of ſuch eſtate as the truſtee was ſeiſed at the time of 


execution ſued. 

But upon an digit the ſheriff cannot extend a copyhold. R. 1 Rol. 
888. J. 1. Vide Copyhold, (R 18.) 

Nor, a term for years of a copyhold made by the licence the 
lord. K. 1 Rol. 888. J. 3. 


Nor, lands of which the defendant is diſſeiſed, whilſt they are in 


poſſeſſion of the diſſeiſor. R. 1 Rel. 888. J. 7. 


Or, of which he has only the truſt, and not the eſtate in law. R. 


1 Rol. 888. J. 12. But this is altered by the /f. 29 Car. 2. 3. 


Nor, ſince the /. 29 Car. 2. 3. lands which the truſtce has aliened 


before execution; for they are not bound by the judgment. R. per 
C. B. — Ann. inter Fohnſon and , cited per Tracy. (Vide Com. Rep. 
227.) 

Nor, the land of a villein upon an 1 elegit againſt the lord; for it is 
the land of the villcin, till the lord ſeizes it. 1 Rel. 888. J. 20, 


Nor, a tenement which cannot be granted, or aſſigned over; as, the 


office of filazer; for it is an office of truſt. Dy. 7. b. 

So, a bare rent ſeck without: land cannot be extended. R. Cro. 
El. 656. 

90, if two have judgment, ind one ſues an elegit, and has a moiety, 
and afterwards the other ſues an egit; the ſheriff thall deliver but a 


moiety of the reſidue. R. Cro. El. 482. Cont. Lit. Execution, 137. 


but there 1aid, Pod mirum. R. M. 32 & 33 El. in C. B. Br. Jud. 
78. Hard. 25, 6. R. 2 Brownl. 97. 

Vet, if both judgments are of the ſame term, which is but one 
day in law, each may take a moiety of the whole. K. per three Bar. 
Hard. 27. 

If the judgment be reverſed, the ſale and delivery of a term ex- 


tended upon the elegit ſhall be void. R. 2. Cro. 246. Dy. 363. a. 


in marg. Tel. 180. 
After inquiſition taken by the ſheriff, it ſhall be returned and filed, 


Dy. 100. in marg, 


And after it is filed, it ſhall not he avoided upon lum that more 


6 extenged than a moiety. 2 727 296. 


| 7 
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And he may extend a term for years, tho! it be a chattel. 2 Inf. 


So, lands which are antient demie. 2 It. 397. K. 1 Ral. 888. 
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Or, that-it was extended at a ſmall value. 2 Ca. Ch. 132. ; 

And tho? the extent was at an under:. value, the plainti ſhall ac- 
count only for the value at which the extent is. R. 2 Ca. Ch. 183. 

But before inquiſition filed, the court may examine it; and if they 
- find fraud, partiality, &c. may ſtop the filing, and award a new elegit. 
2 15%. 396. 

So, if they find an extent made at an under-value. 2 Ca. Ch. 183. 

So, if the whole due upon the judgment be brought into court. R. 
2 Ca. Ch. 183. 

So, if the inquiſition appears to be void, it may be quaſhed after it 
is filed. Semb. 1 Vent. 259. 

And in ejectment advantage may be taken of the nullity. R. 
r Lev. 160. Per Hale, 1 Vent. 259. R. Sal. 563. 

As, if more than a muiety appears to be extended. 1 Vent. 259, 
Sal. 563. 
| Or, all in one vill, and nothing in another. R. 1: Lev. 160. Con- 
tra, Dougl. 475. (459-) 

The entry of the elegit upon the record ſhould not, in prudence, be 
made till the return filed. 2 Cro. 339. Godb. 257. 

After the inquiſition returned, there ſhall be a /iberate, if the plain- 
tiff will. Vide Statute Staple, (5 6.) 

Yet, before the /iberate, or inquiſition returned, the plaintiff may 
enter. R. 1 Rel. 738. J. 10. 

And if the ſheriff returns that he has delivered, when he has not, 
an action on the caſe lies for a falſe return tho the plaintiff may 
enter without it. R. 1 Rol. 738. J. 15. 

Tenant by elegit has but a chattel. 2 If. 396. 

Yet he ſhall hold ut liberum tenementum, and he, his executor or 
adminiſtrator, ſhall have an aſſiſe. Bid. 

After the debt ſatisfied upon record, or by the annual rent, at 
which the extent is made, the defendant may enter. 2 El. 396. 
2 Vent. 236. 

But if the debt be ſatisfied * a 3 profit, he ought to have a 
ſeire facias before entry. 2 Inſt. 3 

So, if he bring a ſcire facias, - hs all that remains ſatisfied, 
he ſhall have his bed 2 Ca. Ch. 183, | 


(D) To what Time an Execution relates, 
(D 1.) As to Land. 


BY the common law, the lands of the defendant were bound by the 

judgment; and therefore, before the ff. 29 Car. 2. 3. the plain- 
tiff might have had his execution of lands, which the defendant had 
at the time of the judgment given, or afterwards, 30 Ed. 3. 24. Dy. 
306. 3. 1 Rel. 892. J. 37. 1 Inft. 395. 

Or, at the firſt day of the term, in which judgment was given; ſor 
that term is but one day. R. 42 Af. 17. Bro. Elegit, 17. 19. 
1 Rol. 892. J. 40. 

Tho the judgment was ſigned after the term. 2 Mod. Ca. 3 0. 

Or, at the day of the inqueſt taken; for this is but one day with 
the day in bank. 21 Ed. 3.51. 6. Adm. Dy. 149. a 

And the plaintiff ſhall have execution of lands, which the defend- 

ant 
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ant had at the time of the judgment, tho' he had aliened them bond 
before execution ſued. 30 Ed. 3. 24. 
Tho' a ſtatute be afterwards acknowledged, and executian upon it. 


1 Brownl. 37, 8. | 


So, the demandant ſhall have execution againſt the vouchee of 


lands, which he had at the time of the voucher ; for this is in lieu 
of an action. Co. L. 102. a. - | 


And in a warrantia charte, of land, which the defendant had the | 


day of the writ purchaſed, Co. L 102. a. =, = 
By the f. de merc. 13 Fd. 1. (to which the ff. 27 Ed 3. and 


23 H. 8. 6. relate) the conuſee of a ſtatute ſhall have execution of 


lands which the conuſor had at the time of the conuſance. 


And if it be acknowledged before a judge out of term, when en- 


tred upon record, it rclates to the time of the acknowledgment. R, 
Hob. 195. 1 Rol. 892. J. 35. | 
So, if after a ſtatute, a judgment be againſt him, and execution 
by elegit, the land at the time of the conuſance ſhall be extended, and 
the execution by elegit, avoided. 1 Brownl. 37. y 

If a judgment be in Trinity term, which relates to the firſt day, 
which was 20th June,) and a ſtatute be acknowledged 20th June, 
execution upon the judgment ſhall precede the ſtatute, Latch, 53. 

So, if there be a capias ad ſatisfaciendum, and then an extent, and 
before an inquiſition taken, the defendant ſells lis goods, they ſhall 
be liable to the extent. R. Mo. 21. | 8 

But a judgment in a perſonal action binds lands only from 
of the judgment given. Co. L. 102. a. 895 

And thereſore, by the common law, the plaintiff ſhall not have exe- 
cution of land, which the def-ndant had the day of the writ pur- 
chaſed. 42 Ed. 3. 11. R. 2 H. 3. 14. 6 Ed. 3. 15. 

Or, at the time of his plea, if it be in the ſame term, before judg- 
ment. 42 £4. 3. 11. R. 42. Af 17. | ; 

Or, at the day of the inqueſt returned, or inqueſt taken, if it was 
afterwards adjourned ; for then it is not one with the day in bank. 
21 Ed. 3. 51. 5. 1 Ral. 892. J. 7. 

So, now by the /f. 29 Car. 2. 3. the officer ſhall ſet down the day 
of the month and year of his ſigning judgment on the paper, &c. he 
ſigns, which ſhall be entred on the margin of the record, where the 

judgment is entred; and ſuch judgments ſhall relate, againſt pur- 
| Chaſers bond fide for valuable conſideration of lands, &c. only to the 
time of ſigning z and not to the firſt day of term when entred, return 
of the original, or filing bail. | 7 


And by the ſame flatute, the day of inrolment of a recognizance 


ſhall be entred on the margin of the roll; and no recognizance ſhall 
bind lands, &'c. in the hands of a purchaſer bond fide for valuable con- 
ſideration, but from the time of ſuch inrolment. : 


And therefore, if judgment be pronounced, but not entred upon 


the roll till ſeveral terms afterwards, it ought not to be entred with- 


out continuances to the term when entred ; for it ought not to bind 


a purchaſer till that term. Mod. Ca. 184. 191. | 
Yet, if it be entred in the vacation before the effoign-day of the 


next term, it binds a purchaſer after the term, before entry. Per 


Holt, Mod. Ca. 191. . © 


the day 
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(D 2.) As to Goods. 

By the common law, goods and chattels are bound by the award 
of execution; and if they are afterwards ſold bond fide ; yet they may 
be taken in execution. R. 2 H. 4. 14. 1 Rol. 893. J. 10. R. Mo. 
873. R. Cro. El. 174. D.8 Co. 171. a. 2 Cro. 45 1. Cro.Car. 149. 
So, if the defendant dies, they might be taken in the hand of his 
executor or adminiſtrator. R. 1 Rol. 893. J. 23. R. Cro. El. 181. 
1 Leo. 144. 

But a ſale after the original, and before judgment, ſhall be good. 
R. 9 H. 6. 57. 5. 1 Rol. 893. J. 5. 

And now, by the ft. 29 Car. 2. 3. no Feri facias, or other writ of 
execution, ſhall bind the property of goods, but from the time ſuch 
writ ſhall be delivered to the theriff, &'c, to be executed, who, on his 
receipt of it, ſhall indorſe the day of his receiving the ſame. 

And therefore, if a writ of exccution be fued, it does not bind, 
till it be delivered to the ſheriff. 

If it be delivered to him, and no warrant prayed upon it, and af. 
terwards another execution is delivered, and execution prayed, he 
may execute the laſt firlt. R. M. 9 W. 3. B. R. inter Smallcomb and 
Bucbingbam, Med. 377. 1 Sal. 320. 

[If a Veri facias » "fraudulently or inſufficiently executed,” and 
no perſon left in poſſeſſion, and another plaintiff gets his execution 
exccuted afterwards; this ſecond ſhall ſtand good, and the ſheriff 
may return nulla beta on the firſt. Bradley v. Wyndham, H. 17 G. 2. 
Will. 44. | 

If it be upon a ſubſequent judgment, and executed upon goods, it 
ſhall be good, tho' an execution upon a former judgment or ſtatute 
afterwards comes to the ſheriff. R. 1 Brewnl. 37. 

Yet, it binds the goods (as to the party himſelf, tho' not as to a 
mga or ſtranger) from the 7z://e of the writ, as before that ſtatute. 
R, P. 3 V. & 1M. in B. R. Shin. 257. 2 Mod. Ca. 310. | 

And therefore, if a ei facias be teſte'd beſore the death of the de- 
ſendant, and delivered to the ſheriff after his death; it may be ex- 
ecuted upon goods in the hands of the executor or adminiſtrator. 
Semb, 2 Vent. 218. KR. Shin. 257. [Per Cur. clearly, Springer v. 
Somerville, M. 1729, Bunb. 271.] | | 

[A judgment ſigued in any part of the term or the ſubſequent va- 
cation, relates back to the ſirſt day of the term, notwithſtanding the 
death of the defendant before judgment actually ſigned; and an ex- 
ecution againſt the goods of the deſendant may be taken out upon'it, 
teſte'd the firſt day of term. Brogner v. Langmead, B. R. M. 376. 3. 
7 T. R. 20.] 

So, if two writs are delivered to the ſheriff the ſame day to make 
execution, without aſſent of delay, he . in the ſirſt place to make 
execution upon the firit. R. 1 Sal. 320 

[Teftalum capias teſte'd the laſt day of term is good, tho' the 
judgment was not ſigned till after term. Deacon v. Cartwright, H. 
i2 G. 2. Andr. 308.] 


(E) By whom it ſhall be ſued. 
By or againſt whom E Aecution ought to be ſued by him, who 1s 
error ſhall be ſued.] party or ptivy to the record. Vide Pleader, 
— In 
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10 a real action, if the demandant dies, his heir ſhall file exe- 


cution. - 
In perſonal 2Qtions, the executor or adminiſtrator ſhall ſue ex- 


ecution by /cire- factas upon a Judgment by his teſtator or inteſtate. 


2 Inft. 395 


When an executor or adminiſtrator ſhall have a fare facias or not, 
vide in Admin iſtration (G).—Pleader, (3b 5.) 


So, in annuity, the ex-cutor ſhall have execution, and not the 
heir; for by recovery the en, are a chattel eg, 1 Kol. 


889. J. 25. 


do, in a mixt, or real action, where damages are 83 tho” 


the heir has execution of the land, the exccutor ſhall have execution 
for the damages; as, in walte, aſſiſe, Se. 1 Rol. 889. J. 30. 

But does not lie by him, who is not party or privy, generally. 
Vide Pleader, (3 L 5.7.) 


Nor, by him who has no intereſt in the thing recovered, tho' he 


be privy, or party; as, it does not lie by a huſband upon a judgment 


by him and his wife as executrix. R. 1 Rol. 889. J. 10. Vide Baron 


and Feme (7). —Pleader, (3 L 7.) 
[If on judgment by huiband and wife plaintiffs, the Feri faciar is 


to have the money to be rendred to the huſband only; it is regular, 3 


and ſliall be let aſide. Barnes, 424-] 


(F) Againſt whom. 


80, execution ought to be ſued againſt him who is party or privy. 
Vide ante, (A 2.) 
If one of the defendants die, it may be ſued againſt the raves. and 


him who is dead. K. 1 Sal. 319. Vide infra. 
So, if judgment be againſt huſband and wife, and one dies, execu- 


tion may be 1gainlt the wife if ſhe ſurvives. 1 Rel. 890. J. 27. 
So, if a /cire facias be againſt all the defendants, and one is re- 


turned bil, execution may be for the whole againſt the others. 
1 Rol. 890. J. 10. 50. 

So, if a defendant dies, execution may be by ſcire factas againſt his 
executor or adminiſtrator. Yide Pleader, (3 LG.) 

And, if the writ be teſte'd before his death, it may be executed 
againſt his executor or adminiſtrator, without a ſcire facias. Vide 
ante, (D 2.) 

So, if the plaintiff dies, execution may be made without a Aire 
facias. Dy. 76. b. in marg. Vide Pleader, (3 L I.) 

But, execution taken out after tlie death of the defendant, againſt 

his executor or adminiſtrator, without a ſcire faciar, is void. Dy. 
76. b. 
So, if it be taken againſt the ſurvivors, where one of the plain- 
tiffs in error dies, without entry of the death on the roll, and award 
of execution againſt the ſurvivors, R. 5 Mod. 339. R. 1 Sal. 
319. 
So, execution may be againſt a party to a judgment, tho he be 
miſnamed in his addition or degree; for he is eſtopped by the re- 
cord to ſay, that he is not of ſuch _ R. 1 Kol. 890. J. 4 5. 
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(G) By whom it ſhall be done. 


DO Recution, regularly, ought to be directed to the ſheriff of rhe 
4- county, where the action was brought. 1 Kol. 891. J 15. Vide 
Bait, (R 2:)—Pleader, (3 L 3.) 
And the ſheriff makes a warrant to,his bailiff to do execution pur- 
Tuant to the writ. f 
© So, the ſheriff may do execution aſter his diſcharge is teſte'd, or 
ſealed, if he has not notice. R Cre. El. 440. Vide County, (B 3.) 
But upon a return, that the defendant has nothing in his county, a 
writ of execution may be to the ſheriff of another county. 1 Rol. 
891. J. 17. Vide Proceſs, (E 7.) | 
Yet, if a te//atum goes where a former writ was not actually iſſued; 
tho! it be recited in the 7eflatum, it will be error. R. 2 Cro. 246. 
| Tel. 179. N >< Bis 
557 25 G. 2. c. 13. /. 4. ſheriffs*. officers ſhall indorſe attorney's 
name on writs, under 5 J. penalty. Hh 


(H) When Execution may be after a former 


Execution. 


]* a former execution be not effectual, the plaintiff, generally, may 
have another execution ; as, if the defendant eſcapes, he may be 
retaken by the ſheriff, or the party himſelf, and ſhall be in execution 
again. Vide Ejcape E). Vide ante, (A 3.) 5 
A fortiori if he eſcapes, when taken upon a capias utlagatum, or ca- 
pias pro fine ; for the plaintiff need not allow, that he ſhall be in exe- 
cution for him. 1 Rol. 90 1. J. 15. Vide ante, (B 2.) | 
[The firſt Z. fa. need not be filed before tgſtatum iſſues, it is enough 
if produced returned. Barnes, 200. 208, 209. 211.] e 
[On judgment in Middleſex, fi. fa. returned nulla bona ; common 
. fa. (without Ha] m) may iſſue to another county. 'Barnes, 196.] 
If a man in execution be bailed by the court, he may afterwards 
be taken in execution again. Per Co. 1 Rol. 903. I. 1 
So, by the ,. 11 H. 6. 5. if he brings an audita querela, and finds 
mainprize thereon, but afterwards does not proſecute. with effect. 
1 Rol. 902. J. 50. | 
So, if he be delivered out of execution by privilege of parliament, 


being a burgeſs, &c. he may afterwards be taken in execution. again, 
R. 1 Rol. og. l. 20. Godb. 373. | ; 
So, if the former execution be defeated by error. R. Godb. 272. 
, Latch, 193. 
80, by the /. 21 Fac. 24. if a man dies in execution, it may af- 
terwards be ſued of his land or goods. 
So, before that ſtatute; for the body was not a ſatisfaction, but 
a pledge only for the debt. R. 5 Co. 87. R. cont. Cro. El. 850. 
2 Cro. 136. 143. K. cont per three F. Hob. 60. Mo. 858. 1 Kol. 
903. J. 40. 
So, ſince that ſtatute, ſhall it be without queſtion. 
1 80, if one of the defendants eſcap:s, the plaintiff may aſterwards 
ſuc execution againſt the other, tho he has a remedy againſt the Be 


- 
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iff, R. 5 Co. 86.b. Cro, El. 555. 573. Cont: Me. 459. R. acc. 
2 Cro. 532 R. Cro. Car. 75. ide Eſcape (E). 

So, it the conuſor upon a ſtatute. or recogfiizance eſcapes, the 
conuſce ſhall have execution againſt his lands and goods. R. 5 Co. 
86. 5. 87.6. 

So, it only part of the debt be levied, there may be another e- 
ecution for the reſidue. | 

If upon an extent, non inventus gſt i is returned, quoad the body of 
the party, and land in right of his wife; tho he take the land, he 
ſhall afterwards have a captas againſt the perſon, R. 15 H. 7. 15. 

So, if part of the debt be levied by a fer: Jactar, he may after. 
wards have an elegit. 1 Sid. 91. | 

So, if an elegit be returned nibil, or nothing can be extended upon 
it, there ſhall be another execution. Vide infra. 

So, if only part of the debt be levied by elegit, on the goods 
only, he LP have debt upon the Judgment for the reſidue. R. 
I Lev. 

So, on plaintiff after judgment may have a capias ad ſatisfaciendum 
and a feeri facias together, and execute the one or. the other: but if 
he takes the defendant upon the capias ad /atisfaciendum, the fieri fa- 
cias {hall be quathed. 2 Med. Ca. 302. | 

Wh » court will ſet it aſide on motion. Feanes- v. Wilkins, H. 1748, 
1 Veſ. 

But i the plaintiff has full execution and ſatisfaction, he ſhall never 
afterwards have a new cxecution for the ſame cauſe. Mod. | 

Tho! the execution be afterwards defeated by the act of God; as, 
if a villein be delivered in execution for a debt, and he afterwards 
dies without iſſue. 5 Co. 87. a 

So, if the {ſheriff levies the debt of the goods, or extends the lands 
of the defendant, and delivers them to the plaintiff; for then the 
Plaintiff accepts the goods and lands in ſatisfaction. 5 Co. 87. a. 

So, if the plaintiff had execution and ſatisfaction againſt one of 
the . he ſhall not afterwards have execution againſt te 
other. R. 2 Cro. 338. 1 Rol. 9. Vide Action, (K 4.) 

Tho? it be in debt, where they re bound jointly and ſerenally. 
1 Rol. 896. J. 20. 25. 

R Tho? ſeveral actions are ſued againſt each ſeverally. 1 Rel. 896. 

25. 

90, in treſpaſs againſt ſeveral, if the plaintiff has execution and ſa - 
tisfaction againſt one, he ſhall not afterwards have execution againſt 
the others. R. 1 Rol. 896. J. 30. | 
; Tho! he recovers by ſeveral aCtions in ſeveral courts. 1 Kal. 896. 
35 | 

Yet where the defendant cannot plead; as, where there is a recov 
by ſeveral actions, the defendant cannot be relieved but by audits 
quereld. R. 1 Rol. 896. J. 40. 45. 

So, if the plaintiff has judgment againſt the - -principal, and alfo 
againſt the bail, and execution againſt the principal, he' ſhall not af- 
Arc have execution againſt the bail. 2 Cro. 320. Vide Bail, 

I1.) 
So, if he has the principal in execution, tho! he be not ſatisfied ; 


for he has made his election. 1 Rol. 597. h 10. R. cont. 2 Jen. 75 
1 Fent. 315. 


So, 


— 
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i- $0, if he takes execution againſt the bail, and had ſatisfaQtion, he 
ſhall not aſterwards have execution againſt the principal. 

Otherwiſe, if he has not ſatisfaction againſt the bail; for TP he 
may reſort to the principal. Cort. 1 Kol. 897. J. 7. 2 Cro. 320. 
2 Bul. 68. R. acc. 2 Gro. 549. R. 1 Sid. 107. 1 Vent, 315, 


Jide Baih (R II.) 
So, tho' he has execution againſt one of the bail, if he be not ſa- 


'tisfied, he may have execution againſt the other. 1 Rol. 897. J. 15. 
R. 1 Link 226. Vide Bail, (R 11.) 

[But if a moiety of damages is levied on one bail, plaintiff cannot 
have ſccond execution againlt him, tho' the other bail is inſufficient, 
for he might have levied all at firſt. Barnes, 292.] 

- So, if a man has execution by egit returned, ſerved, upon record, 

| He ſhall not afterwards have execution by capias 2 fatisfaciendum ; for 
he has made his election. R. Hob. 2. in marg. 30 Ed. 3. 24. 2 Inft. 
395. 1 Lev. 92. KR. 2 Cro. 3338. 1 Rol. 9. R. 15 H. 7. 15. 
2 Bul. 97. 

Nor, by Feri facias, or other execution. 1 Lev: 92. 

Otherwile, it the elegit be returned nibil. Du. Hob. 2. D. Hob. 57. 
1 Leu. 92. 1 Leo. 176. And it be entred on the roll. Br. Jud. 78. 

Or, the land cannot be cxicnded, by reaſon of a prior extent. K. 
Cro. El. 160. 1 Leo. 176. 

Or, the writ be embezzled. 1 Rl. 8. 

[if plaintiſf takes out an elegit, and levies part of the debt upon the 
goods, and has a nihil returned as to the lands, he may afterwards 
ſue out a capias ad ſatisfaciendum, Beacon v. Peck, M. 6 G. Str. 226.] 
| [And if the defendant is in cuſtody, he ſhall not be diſcharged, 

tho' part of the debt is levied by 2/zg:t on his goods, if it be returned 
that he has no lands. Lancaſter v. Fielder, M. 13 G. Ld. Raym. 
1451. 

cif 4 fa. 1s executed, and part of the debt levied, plaintiF cannot 
before the return ſue out fun fr fa. and levy the reſidue. Barnes, 
213.1 

[So, if upon an elegit an extent be made, hut the /iberate not re- 
turned, and the entry upon record is, vicecomes nihil inde fecit, nec milit 
breve, another elegit may be ſued. R. 2 Leo. 13. 


(II.) By what Court Execution ſhall be granted. 


R Fgularly, execution ought to be granted by the ſame court where 
the judgment was given. 

If an attaint be in B. upon a judgment in B. R., and judgment af- 
ſirmed; execution ought to be in B. R., and not in B., where they 
have only tenorem recordi. R. 1 Rel. 887. J. 40. 

If a man recovers in a ſcire facias upon a recognizance. in B. K., 
and in debt upon that judgment in C. B.; he may afterwards ſuc 
execution out of the record in B. R. Dy. 306. a. in marg. 

But if a record comes into B. R. by writ of error, and the Judt. 
ment be aſſirmed, execution may be ſued there. 1 Rel. 884. J. 33. 
K. 1 Lev. 134. Cowp. 843. Vide Pleader, (3 B 20.) 

So. ik it comes into B. upon a writ of falſe 1 execution 
may be ſued there. 1 Ral. 884. J. 35. 


So, if a record comes into B. R. by error out of an inferior court, 
vhereby- 
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whereby the recognizance of bail, being upon the roll, is alſo re- 
moved thither; a /cire facias lies againſt the bail out of B. R. R. 
1 Sid. 213. N | 1 

"When a record is removed into B. R. from a court of a coun 
palatine, by writ of error, and that is non- proſſed, B. R. will award 
execution. 3 T. R. 657. 3 

So, if judgment in C. B. be affirmed upon error in B. R., a certio- 
rari lies to remove the recognizance of bail to B. R., by which a 
ſcire facias may iſſue againſt the bail out of B. R. R. A Mod. 104. 
Sho. 344. 4 

You is judgment in Ireland be affirmed in B. R. here, and coſts 
here; there ſhall not be execution out of B. R., directed to the ſheriff in 
Ireland; but there ſhall be a writ, reciting the whole proceeding here, 
directed to the judges of B. R. in Ireland, commanding them to iſſue 
execution; by which the cauſe is remanded to them. R. 1 Sal. 321. 
5 Med. 421. Cowp. 843. | i 

So, a judgment cannot be removed out of. an inferior court, by cer- 
tiorari and mittimus into B. R., to have execution by dre factas there. 
R. Hut. 117. 1 Lev. 134. | 12 OW 

{In a writ of error from B. R. to the Houſe of Lords, only a fran- 
ſcript of the record is ſent up; and when remitted, the B. R. awards 
execution. Cowp. 843.] 


(I 2.) By an Inferior Court. 


In a court-baron the plaintiff may diſtrain the goods of the defend- 
ant, and detain them till the condemnation be ſatisfied ; tho? he 
cannot levy it of the goods of the defendant. 1 Rol. 887. 1.35, 

So, judgment in an inferior court ſhall net be executed upon land 
or goods out of the juriſdiction. 

If there be a recovery in antient demeſne,. it ſhall not be levied of 
land, held of the manor, which is frank-fee ; for that is out of the 
juriſdiction. 1 Rol. 894. J. 17. | | 4 

So, a judgment in an inferior court of record ſhall not be removed 
by certiorari into B. R. to have execution of it there. Dub. 1 Rel. 
887. J. 45. I Lev. 134. | | : 


(I 3.) How it ſhall be awarded, 


Execution ought to be ſued conformable to the judgment; and 
therefore, if the judgment be joint againſt divers perſons, execution 
ought to be againſt all together. R. 1 Rol. 888. J. 30. 35. 

Tho' it be in an aſſiſe, &c. where damages are not the principal, a 
man cannot ſue execution for damages againſt one only, when the 
judgment was againſt ſeveral. R. i Rol. 888. J. 25. | 

So, he cannot take a capias againſt one, and an e/egit againſt another. 
1 Rol. 888. J. 35. 5 

So, if there be an information for recuſancy, on which judgment is 
given for 1001. 3 tho the king ſhall have two parts, and the informer 
one, yet there ſhall be but one execution, and not ſeveral; viz. one ſor 
the king, and another for the informer. R. 1 Rol. 888. J. 43. 

But, if judgment be againſt bail, the execution may be againſt 
tach of them ſeycrally, without naming the other; for each ey is 
| DON IEP 8 | ound 
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bound ſeverally. I Rel. 883. J. 40. . 1 Lev. 226, Vide Bail, 
11. 


If the defendant confeſſes the action as to part, and joins iſſue as to 
the reſidue ; the plaintiff ſhall not have execution for the part con- 


-Fefled, except where he releaſes his damages ſor the reſidue. 1 Rl, 


398. 
But, if the plaintiff releaſes his damages, he may have execution 


For the part confeſſed immediately. 1 Rol. 898. J. 37. p 
Or. the be nonſuited upon the iſſue. 1 Rol. 898. J. 40. 


5 the plaintiff may have execution immediately after judgment 


ounced and figned by the clerk, tho” it be not entred 9 5 the 
— 1 Kol. 899. J. 5. 

Uf judgment is confeſſed with an expreſs ceſſet executio, and en 
tion is taken out within the time, the court will ſet it aſide; but if 
.defendant pretends to ſtay by long collateral agreements, he muſt ap- 
ply to Chancery. Francis v. Naſh, T. 7 G. 2. B. R. H. 53.] 

[The condition of a bond is a cefſet execu io on a warrant of attor- 
ney to confeſs judgment for the ſame debt. Anon. T. 9 6.2. 
B. R. H. 270. ] 


L. laintiff cannot have ca. /a. and i. fa. at the "re time, and war- 


rants thereupon ; both ſhall be ſet afide. Barnes, 198 ] 

[Nor, execution in one court, if he brings action on the judgment 
in another. Barnes, 203.) 

[Lf plaintiff brings action on judgment, he cannot take execution 
on the judgment till he has diſcontinued the action. Barnes, 208.] 

Judgment recovered ; pending error on that judgment, action on 


it, and judgment and execution; this is regular; tho' court would 


Kop proceedings in ſecond action, pending error on the firſt judg- 
ment, on application made before ſecond judgment, not after. Barnes, 
202, 203.] 

LAN proceedings after appearance ſhould be in the ſame office; 
therefore, if judgment in one office, and two 5 fa. in another, and 
nihil; then judgment revived, and „i. fa.'s and venditioni exponas in the 
ſecond office, it is irregular ; but after two years, and aCtion againſt 
heriff for falſc return, the court will not ſet them aſide. - Barnes, 
204+] 

A. has judgment in C. B. againſt B. for 106, B. bas judgment in 
B. R. againſt A. for 102; C. B. vill direct the one judgment to be ſet 
againſt the other, and execution only for the balance. Barker v. 


Brabani, Hi. 38. 3. 3 Will. 396. 


(L. 4.) Scire Pacias quare Executionem non, & c. 


By the common law, a plaintiff could not have execution upon 2 


| judgment or recognizance after a year and a day paſſed ; but ought 


to commence an action of debt upon -the judgment, or recogni- 
zance. 2 Inſt. 469. Co. L. 290. ö. Vide Pleader, (3 L 1, &c.) 
But now, by the /. W. 2. 13 Ed. 1. 45. he may have a ſcire fa- 
eias quare executronem non, &c. and if the defendant non-venerit, aut 
-mbil ſciat dicere, quare executionem non, & c. præcipiatur vicecomiti qued 


© exequi ſuciat. Vide 2 If. 469. 


LSci. fa. muſt be in the ſame county where judgment, or where 
-exccution awarded. Barnes, 207-] N 4 
An 


« — 


= 
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And after a year and a day he ought to have a ſcire facias before 
execution; for if he ſues a capias ad ſatiſfaciendum, & c. after the 
year, it is not only erroneous, but void. K. 4 Le. 197. Sem. 
Latch, 193. Cont. ſemb, ; for the defendant was put to his audita gue- 
rela. 2 Rol. 42. 2 | ee 

If plaintiff gets judgment in the Petty-bag, (or any court,) tho? he 
is ſtayed by injunction ; yet after year and day, he cannot ſue out ex- 
ecution without /cire faciat. Hodſon v. E. Warrington, H. 1729, 
3 P. V. 35. Barnes, 197. | 4 


[The year ſhall be computed from the day of ſigning judgment to 


iſſuing the writ, not by the number of terms. Barnes, 197-] 


So, within the year, he ought to have a ſcire facias, where the 
recovery is of a reverſion or remainder after a term for years. 1 Co. 


4. 6. | 
But there needs no ſcire facias, if error be brought of the judg- 
ment within a year after the judgment, till a year and a day after the 
2 or judgment thereon affirmed. R. 5 Co. 88. a. Vide Pleader, 
3L4.) | | | | 

f So, if a recognizance be to be paid at a future day within a year, 
there needs no ſcire facias till a year and a day after the time of pay- 
ment. 1 Kol. 899. J. 52. 

So, if there be judgment in annuity, execution may be without a 
ſcire facias upon every payment which accrues, tho' it be above a 
year after the judgment. 1 Rol. goo. J. 5. 


So, if a Feri facias or elegit be ſued, and no execution thereon, 


there may be another geri facias, or elegit, ſeveral years after, without 


a ſcire facias, if continuances are entred from the firſt eri facias, or 


elegit. 1 Sid. 5g. | 

| (So, if þ. fa. faced within the year, and nulla bona returned, and 

continued down ſeveral years, a capias ad ſatiſſhciendum may iſſue, 

without a ſcire ſacias. Aires v. Hardreſ5, T. 4 C. Str. 100. = 
[But if execution is not returned by the ſheriff, or not filed, con- 

tinuances on it cannot be entred on the roll; and if they are, and 


| thereupon a ca. /a., aſter the year, without ci. fa., defendant ſhall be 


diſcharged out of cuſtody, and plaintiff pay coſts. Blayer v. Bald. 
wyn, T. 31 G. 2. 2 Wil, 82.] . 8 
II F. fa. is not returned, continuances entred on the roll are not 
ſufficient to ſupport ca. ſa. on a judgment not revived. Barnes, 213.] 
(Judgment, action on it, ſuperſeded for want of declaration; ca. ſa. 
after a year from the judgment without /c:. fa, ſhall be ſet aſide; for the 


cap. ad reſpondendum will not warrant continuance on the roll. Barnes, 


206. | 

So, if judgment be with ceſzt avecutio, by agreement, till ſuch a 
time, there needs no ſcire- facias till a year and a day after the time 
=_ tho* ſuch ce/et, & c. is not entred upon the roll, Mad. Ca. 

288. | | | 

So, where the entry if the demandant is congeable, there needs no 
fare faciat. Dy. 376. b. in murg. | | 

o, in ejectment, there needs no ſcire facias ; for the ft. V. 2. ex- 

tends only to perſonal actions. Shin. 427. R. 1 Sid, 35 1. R. cont, 
Sa.. 2 58. 600, | 0 8 
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Execution in Accompt. 
Vide Accompt, (E 16.) 


in Annuity. 
Vide Annuity (H). 


| againſt Bail. 
Vide Bail, (R 11.)=Ante, (C 9.—G=—l z.) 


in a County-Court. 
Vide County, (C 13.) 


in Covenant. 
Vide Pleader, (2 V 18.) 


in a Court-Baron. 
Vide Copybold, (R 18, 19.) 


of a Decree. 
Vide Chancery, (I 4.) 


— for a Fine at the Seſſions. 
Vide Fuflices of Peace, (D 15.) 


$ — of a Foreign Sentence. 
vide Admiralty, (E 17.) 


- againſt an Heir, : 
. Vide Pleader, (2 E 6.) 


of a Peer. 
Vide Parlament, (L 45.) 


| of a Power. 
Vide Chancery, (4H 5, &c.—-44 O0 6.) - Poiar, (C1, Cc.) 


— in a Quo Warranto, 
Vide Quo Warrants, (C J.) 


in Replevin. 
Vide Pleader, (3 K 31.) 
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EXECUTION. 


Execution of Orders of Commiſſioners of Sewers. 


Vide Sewers, (H 3.) 


upon a Statute or Recognizance. 
Vide Statute Staple, (D 1, Cc.) as 


of a Truſt. 
Vide Chancery, (4 Wg.) 


— 


pleaded to Debt upon Judgment. | 
Vide Pleader, (2 W 36.) 


Remedy for Rent by Payment of the Shen upon an 
| Execution. 


Vide Rent, (D 8.) 


EXECUTOR, © 


Vide Abatement, (E 13.—F 10.)— Adminiſtration. — Adminiſtrator, 
(C 1, &c.)—Biens (C). - Chancery, (3 G 1, &r.—q4 A 


9.) — Cove- ö 
nant, (B 1.— C1.) - Obligation, (I 1.) - Pleader, (2 DI, Sc. 
3 L 12, )—Prohibition, (G 21.) 


EXECUTORY DEVISE. 
Vide Deviſe, (N 16, 17.) 
EXEMPLIFICATION. 
Vide Evidence, (A 2.)—Fine, (G 3.) 
EXEM PTION. | EE 
Vide cler. (A 4.) - Diſines, (H 15. )—London, (L1, S. * 
| Ts, (D 3 - © 
. EX I G 2 4 
Vide Pleader, (2 W 4.)—Utlagary. 


EXIGENTER. 
Vide Courts, (C 5.) 
1 | 
Vide Chancery, (2 M 15.)—Parliament, (H 7.) 


EX OFFICIO. 
Vide Information, (A 2, )—Yiſtor, (Al 12. ) 


EE - O0 1T1N E 
(A) Exoine, or Eſſoine; the ſeveral Kinds, 


N exoine, or eſſeine, ſignifies an excuſe for non- appearance at the 
return of proceſs. 2 Inf}. 125. Tut. 861. b. 
And it lies in real actions for the demandant, or tenant; or in 
mixt. 2 Inf. 125 
N S38o, in perſonal 2 for the plaintiff, or defendant. Did. 

There are five kinds of eſſoins. 1. De Servitio Regis. 2. In Ter- 
ram Sanftam. 3. Ultra Mare. 4 De Malo Lefi. 5. The common 
eſſoin De Malo Veniendi. 2 Inſt, 125. | 

In all, except the common eſſoin, the demandant ſhall be delayed 
for a year and a day. 2 Inf. 137. 252. | 

And the party ought to ſwear to the truth of his effoin ; for the 

ft. Marlb. 19. is to be underſtood only of the common eſſoin. 


2 Inſt. 1 37. 5 
5 (B 1.) In what Actions it lies. | 
” | Yoke eſſoin lies, regularly, in all ations reab and mixt. 2 I f J 
| Fg, be 1 writs of right, and entry. 1 
So, if an aſſiſe abates by the non venue of the jultices, Gr.; upon 
| a re- attachment, the tenant may be eſſoined. 2 Inf. 249. 5 
. So, upon a re-ſummons in an aſſiſe of mortd'ance/tor. Ibid. | 
Or, if an aſſiſe be adjourned from Cheſter, upon a foreign plea to | 
1 C. B.; for the plea there is not the plea of aſſiſe. 13:9. C 
So, tho” the eſſoin in perſonal actions was an abuſe, yet it was al- : 
lowed. 2 Inf. 125. 1 Brownl. 193. 2 
[But now it is held, that an eſſoin does not lie in perſonal actions; ; 
and if it be caſt, the court on motion will quaſhit. 2 T. R. 16.] , 
(B 2.) By what Perſons. 
An effoin, by the common law, was allowed for the l or d 
plaintiff, as well as for the tenant or defendant. 2 If. 125. | 
So, for the vouchee upon the return of the ſummons ad warran- p 
tizandum. f 
And for the prayee in aid, upon the return of the ſummons ad 
auxiliandum. 
So, the attorney of the tenant or defendant may have the common 4 
eſſoin, but none other. 2 1n/?. 394. 
And if he has two attornies, one may be eſſoined e the 
other; for their power is joint and ſeveral. ' £ 
If the tenant- caſts an efſoin for him and his attorney, it is only v 


ſurpluſage as to one of them. Hob. 47. 
[An eſſoin is not allowed to a corporation. 2 T. R. 16.] 
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„ nee 
( 3.) At what Time. 


efſoin, by the common law, may be caſt at every day of ap- 
rance.. ; 3 6 TVT | 
Before appearance, or afterwards, before plea. 5 
Before iſſue, or afterwards upon the return of the venire facias, 


ur. &c. | 


After voucher, at the day given for the appearance of the vouchee. 


R. Hob. 46. 2 2 | 
At the day given by the roll for the return of the venire facias, tho? 
no venire be ſued. Hut. 69. | 


But the tenant cannot be effoined after the vouchee has entred into 


warranty : for the matter is then finiſhed by him with the demandant, 
and alſo with the vouchee. R. Hob. 47. | 
So, no eſſoin ſhall, be after iſſue in dower. R. Hut. 69. 
Nor, in any real aQtion upon the return of the habeas corpora. 


tringas. 


(B 4.) In what Manner it ſhall be caſt, 


In all, except the common eſſoin, the tenant or defendant ought 
to ſwear to the truth of the eſſoin: for the Fat, Marlb. 5 2 H. 3. 19. 
that none juret pro effonio ſur, extends only to the common eſſoin. 
2 Infl. 137. | | | 

It he be eſſoined de ſervitio regis, at the day to which it is adjourned, 
he ought to bring his warrant under the great ſeal. Dy. 154. 6. Vide 

9. (E). a | | | | 

" And the eſſoĩner ought to appear in perſon in court, that he may 
be ſworn, and have a day for his warrant. 2 1nft. 314. 


If the eſſoin be de male lecti, he ſhall have two eſſoiners, one who 
caſts the eſſoin; the other who ſwears that he is fick, 2 l. 393. 


Vide poſh. (E). | | | | 
And it ſhall be caſt only at a day certain: for he ought to appear 
the firſt day, and caſt the eſſoin the third day. 2 1ſt. 393. 


| The other eſſoins ought regularly to be caſt on the firſt day, which 


is the eſſoin-day. Dal. 3. 


Aud if it be not, a ne recipiatur may be entred the next day, which 


is the day of exceptions. | | 

But if a ne recipiatur be not entred, the eſſoin may be caſt on the 
fourth day of the return, 

Yet, to prevent a ne recipiatur, it muſt be entred upon the eſſoin- 
day, tho' the writ be not returned till quartum die poſt. Dal. 3. 

When an eſſoin is caſt, if it be mot challenged, day ſhall be always 
given to the demandant and tenant, upon the common eſſoin, at the 
fifth return after. Lat. 862. 

And in other eſſoin, for a year and a day. 233333 

If the demandant does not appear at the day to which it is ad- 
journed, he ought to be nonſuited. R. 2 Vent. 117. | 
So, if his attorney does not adjourn the eſſoin. 


The eſſoin ſhall be caſt between the demandant and' tenant, tho” 


granted in reſpect of the plea that may ariſe between tenant an! 
vouchee. R. Heb. 47. a | | 


Vol. IV, : I L 


or, in perſonal actions upon return of the Bab. cor, or diſ 
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(C) When an Eſſoin does not lie. 


BY. by the common law, an effoin was not allowed in an aſſiſe 
of novel diſſeiſin, for the plaintiff or tenant. 2 Inſt. 249. 418. 
Neither was it allowed in B. R. for the plaintiff in any aſſiſe. 
2 Inſt. 249. | 

Nor, for the tenant in an aſſiſe of mortd'anceftor. 2 Infl. 249. 

By the fat. W. 2. 12. an eſſoin ſhall not be allowed for the appel- 
lant in an appeal of death. _ 

[It does not lie for defendant ſued by original, and arreſted upon a 

ſpecial capias; and tho? it is caſt with the clerk, and for want of 
plaintiff's adjourning it defendant ſigns a nan prof. ; yet plaintiff may 
| deliver declaration, give rule to plead, call for plea, and for want of 

- it, ſign judgment. Barclay v. Earle, T. 16 G. 2. Str. 1194-] 
| Neither ſhall it be allowed for the plaintiff or defendant in a ſcire 
facias, By the flat. V. 2. 45. 2 Inſt. 470. | 

Nor, in other judicial writ z as, upon a grand or petit cape, or re- 
ſummons. R. Jon. 331. = ; 

So, by the fat. W. 1. 42. in an aſſiſe of mortd'ance/lor, attaint, or 
juris utrum, the tenant ſhall not be eſſoined after appearance. 2 nf. 
248.3; tho' he be only tenant in law; as, a vouchee, &c. 2 11ft. 249. 

Nor, the demandant. By the fat. V. 2. 28. 2 Iii. 418. 

The tenant or demandant ſhall not have the common eſſoin; for 
Every ſtatute, which ſpeaks in general, ſhall be underſtood of the 
common eſſoin only. 2 1ſt. 249. | 5 | 

So, an eſſoin de ſervitio regis, or any other than the common eſſoin, 
ſhall not be allowed in dower. 2 II. 124. 7 | 

Nor, in a quare impedit, or darrein preſentment. 2 Inſt. 124, 125. 

So, an eſſoin de malo [ei ſhall not be allowed in a writ of right 
in its nature, but in a wiit of right only. 2 It. 394. | 4 

Nor, by the fat. V. 17. between parceners who claim by the ſame 
deſcent. 2 Inft. 393, 394. | | 

So, an eſſoin ſhall not be allowed after appearance by attorney, 
except where the attorney is removed. R. Carth. 45. 

And if there be a challenge of the eſſoin in ſuch caſe, there is no 
need to lay, quod attornatus non fuit amotus, Per Holt, Carth. 48. 

If it appears on the face of the entry, that the eſſoin was caſt by 


as a6 wa : 


C 

| defendant's attorney, it is void. Anſon v. Fefferſon, P. 3 G. 3. { 
2 Will. 164) ] GR | 

D) When a Man ſhall have only one Eſſoin. 1 

| 2 


S0, by the Hat. Marlb. 5 2 H. 3. 13. after iſſue to be tried by in- 
queſt, there ſhall be only one eſſoin. = £ | 
And by the fat. V. 2. 27. the eſſoin ſhall be at the next day. 
And therefore, in all perſonal actions, the defendant, after iſſue - 
joined by him, to be tried by an inqueſt, ſball have only one eſſoin, 
and at the next day of appearance. 1 Sal. 216. 454. 
Or, if the firſt procels is not ſerved or abates, it may be upon the 
alias ; fer the firſt was null. 
If the firſt proceſs was not actually ſued, as in the caſe of a venire 
Jacius, it ſhall be at the day given by the roll. Hut. 69. 35 


; 
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So, in perſonal actions, if the defendant was ; effoined before iſſue, 8 
he ſhall not have any eſſoin after iſſue. Gadb. 2355 6. n 
So, by the Hat. W. 1. 3 Ed. 1. 43. parceners or joint-tenants can- 

not fourch ; but ſhall have only one eſſoin. 

And therefore, where each has one eſſoin after apprarance, they 
cannot afterwards viciſſim efſontare. 2 1nft. 250. 

So, by the far. Glo. 6 Ed. 1. 10. huſband and wife, after appear- 
ance, cannot fourch, vig. in real actions. 2 Infl. 32 1. 

So, in a perſonal ation againit ſeveral, they all ſhall have but one 
eſſoin. 1 Broæunl. 193. 

But the plaintiff is not reſtrained by the fat. Marlb. or V. 2. but 
that he may have all eſſoins, s at common law. 2 f. 126. 
| So, if there are ſeveral tenants or defendants, each may have one 
eſſoin. 2 1nft. 126. 250. R. 2 Vent. 57. 

| So, if the defendant or tenant in an inferior court be eſſoined after 
iſſue, and then the plaint is removed, he may have another eſſoin 
at the day in bank; for the proceeding before is not of record there. 
2 Iuſt. 127. 

So, if a prayee in aid, or to be received, after iſſue be eſſoined at. 
the day of the return of the ſummons, he may have another eſſoin 
afterwards ; for the ſtatute ſays, /i quis poſuerit ſe in inguiſitionem, & c. 

So, if iſſue be joined not to be tried by an inqueſt, the defendant 
ſhall have another eſſoin; as, if iſſue be upon the cuſtom of London, 
which ſhall be tried by the certificate of the recorder. 2 4. 126. 

So, before GH parceners or joint-tenants may have each 
one eſſoin; for the at. W. I. 43. relates to eſſoins after appearance. 
Semb. 2 Int 250, 281. 2 Vent. 87 

So, if the tenant be eſſoined after a view, he may afterwards have 
an eſſoin in another reſpect; as, at the day given for the appearance 
of the vouchee; for the tenant may ſay, that the vouchee i is not the 
ſame perſon. R. Hob. 46. | 

So, in a real action, if the tenant be eſſoined upon a proceſs, 
which is of no effect, he may be afterwards effoined ; for the firſt eſ- 
ſoin was null; as, if he be eſſoined upon a ſummons which was re- 
turned tarde, wherefore an alias ſummons iſſued, he may be eſſoined 
upon the aliar. Dy. 252. a. 

So, if the firſt ſummons was not well returned, ſq as that a grand 
cape might iſſue by the Hat. 31 El. 3. 3 by reaſon whereof an * 
ſummons is taken. R. Hut. 43. Fon. 7. 

Tho! the firſt eſſoin was adjourned. Hut. 4 | 

So, in a real action, the-tenant ſhall have * 1 aſter iſſue, tho” 
he had an eſſoin before; 5 for the flat. Marlb. does not extend to 0 
actions. N. Godb. 25 5, 6 


(E) The Proceeding aſter Eſſoin. 


AFTER the eſſoin caſt, if all the defendants appear, except him 
© * who caſt the eſſoin, the ſame day ſhall be given to the other de- 
fendants, to which the eſſoin was adjourned. For. 331- 

If the other defendants do not appear, the ſame day cannot be 
given ; but there ſhall be a default, and a re-ſummons ſhall be — 
ed returnable the ſame day, if they may fave their default. 2 Jon 


331. 
1 = 
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If the tenant caſts an eſſoin of ultra mare, (which comprehends in 
terram ſanctam,) or de ſervitio regis, by the courſe of the common law, 
the demandant or plaintiff ſhall have a writ out of Chancery, reciting 
that the tenant, Sc. is not ultra mare, &c., and commanding the 
Juſtices to proceed; whereupon the eſſoin ſhall be immediately 
quaſhed. 2 Inf. 253. | COND | 

And by the Vat. W. 1. 44. if the effoin ultra mare be adjourned, 
and the demandant avers by the country that the tenant was within 
the realm on the day of the ſummons, and three weeks after, it ſhall 
turn to a default. | 5 

So, if the demandant or plaintiff, eſſoined de ſervitio regis, does not 
bring his warrant under the great ſeal, teſtifying that he is in the 
king's ſervice, he ſhall be nonſuited. 2 IH. 314. | 

And it muſt be by a writ under the great ſeal, directed to the juſ- 
tices, which teſtifies his employment in the king's ſervice ; which is 
molt commonly done upon a certificate of the captain, under whom 
he ſerves, to the chancellor. 2 nfl. 314. Dy. 154- 6. 

So, if the tenant in a real action does not bring his warrant at the 
day, it ſhall turn to a default. 2 Inſt. 314. | 

And by the fat. Gloc. 6 Ed. 1. 8. in perſonal actions, if the de- 
ſendant does not bring hig warrant, he ſhall render twenty ſhillings 
or more, at the diſcretion of the juſtices, to the plaintiff for his jour- 
ney, and ſhall be in the king's mercy. 

And if it be after iſſue, the inqueſt alſo ſhall be taken by default, 
2 Inft. 314. 

So, by the common law, if an eſſoin de mals lecti was caſt, four 
knights were returned by the ſheriff to inquire ii fuerit languidus, and 
if found that he was not, he had 15 days for his appearance; if 
found that he was, then he ſhould have a year and a day; and before 
his appearance, there was to be a writ de licentia ſurgendi. 2 Inſt. 
r | 
But now, by the fat. W. 2. 17. the demandant may inſiſt quod nan 
ft languidus, and if found by inqueſt that he is not, it ſhall turn to 
a default. 2 If. 393. * 

So, in all cafes, where an eſſoin ought not to be allowed, the de- 
mandant may challenge it. Lut. 862. 0 

If the challenge be ſor ſuch cauſe as appears to the court to be 
true, the eſſoin ſhall be adjudged immediately, Lut. 862. 6. 
| If a demurrer be to the challenge, and the challenge is allowed, it 
ſhall be a default aa the tenant. Carth. 48, 49. 3 

And there ſhall be judgment againſt the tenant upon his default 
without a petit cape ; for when he has relied upon that matter, by de- 
murring to the challenge, he cannot {afterwards have his default ; and 
then the petit cape would be vain. N. Carth. 48. 

But where the party can ſhew good cauſe for maintaining his efſoin, 
it ſhall not be adjudged immediately, but ought to be adjourned. 
Lut. 862. b. | If 

And if it be not adjourned, it will be error. Let. 862. b. 

At the day to which it is adjourned, the tenant may diſavow. Lui. 
865. | 

Or, may demur to the challenge; and if it be adjudged for him, 
the plaintiff ſhall not be nonſuited. Semò. Hut. 6g, - 

If it be not adjudged for him, it ſhall be a default. R. Lu. 89x. 
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If an eſſoin be diſallowed, when it ought to be granted, it will be 
eres; Fob 472. To "4 ©. "Jon's 

Otherwiſe, if granted when it need not. id. a 

So, if an eſſoin be adjourned, and judgment at the day given by 
default, when no eſſoin was entred, it will be error. Dy. 330. a. 

Tho' the entry of the eſſoin be upon the plea roll; if upon a cer- 


tificate of the eſſoin roll it appears that no entry was there. Dy. 
o. a. | 


30 | 
? Vide Copyhold, (R 10.) 
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EXTORTION, 
(A) What ſhall be. 


(A 1.) By the Common Law. 


VERY oppreſſion, by colour of juſtice or right, is extortion, 

Co. L. 368.b. Vide Officer (H). 
But the proper ſignification of the word is, where an officer calare 
efficii unlawfully takes money, or other valuable thing from another, 


which is not due, or more than his due, or before it be due. Co. L. 


368. 3. 2 Kol. 263. ; | 
And this was a great miſpriſion and offence by the common law. 


Co. L. 368. b, 2 Kol. 263. . 
And therefore, by the common law, an indictment or information 


for extortion lies againſt an officer who takes a fee co/ore officii, where 


nothing is due : as, if a judge of an inferior court takes a fee for his 


judgment. Semb. per to J. 1 Leo. 295. 


If a ſheriff refuſes to execute proceſs till his fee be paid. R. 1 Sal. 
330, 331. | 8 
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Or, takes a bond for his fee, before execution ſued. R. Hut. 53. 
Il a bailiff takes or bargains for money to be paid him by A. to 
accept A. and B. as bail for C. whom he has arreſted. Stete/bury v. 

Smith, H. 33 G. 2. 2 B. M. 924-] | 

So, if a clerk of a market takes a fee for the view of veſſels, Sc.; 
for there may be nothing due. R. Mo. 523. | Ef 

So, if any judge or officer takes more than the uſual fee. 2 Rol. 
263. Vide Officer, (G 15.) = EY, 

So, if a ferryman takes more for a ferry than is due by preſcription. 
Semb. 4 Mod. 101. os 

If a commiſſary takes 115. 6d. for abſolution, where he ought to 
have only 25. 6d. 3 Leo. 268. | | | 

If the judge of an ecclecfiaftical court takes a fee, Sc. for aſſeſſing 
the goods of an inteſtate to charitable uſes, or for commutation of 
penance, c. 4 Ii. 336. Vide Adminiſtration, (B 8.) 

[If the chancellor and regiſter of a dioceſe compel an executor to 
prove a will in the biſhop's court, knowing it had been proved in the 
prerogative, and take fees. Rex v. Leggan, H. 4 G. Str. 73.] 

But an indictment or information contra formam flatuti, where it 
was an offence only by common law, ſhall be quaſhed, 1 Leo. 295. 
2 Rol. 263. 


(A 2.) By Statute. 


* So, by the fat. W. 1. 26. nul viſcount ne auter miniſter le roy ne 
preigne reward pur faire ſon office mes ſont paies de ceo que ils purnont del 
roy. Vide Mod. 641. % | | 
And this ſtatute, which begins with a ſheriff, extends to every in- 
Ferior miniſter or officer of the king, whoſe oflice concerns the admi- 
niſtration or execution of juſtice, the common good of the ſubject, 
or the king's ſervice. as, to an eſcheator, coroner, &c. 2 Inſt. 209. 
Vide Officer, (G 15.) 3 | 
To a bailiff, gaoler. 2 Inf. 209. | 
Clerk of a market, aulnager. 2 Inff. 209. Mo. 523. 
So, to the heralds; for they are officers of the king, and were be- 
fore the ſtatute. Semb. 2 Int. 209. a i . 
And ſuch officer cannot preſcribe to take a fee for doing his office, 
2 Infl. 210. | 4 | 
90, by the fat. V. 1. 30. lou multz ſe pleignent des ſerjeants, criours 
de fee, & les marſhals des juſtices in eyre, et dauters juſtices quelles pernent 
a tort deniers de ceux queux recoverent, &c. et de fine levie, et des jurors, 
. priſoners, & c. roy defende que celles choſes ne ſoient faits : et ſi ſerjeant de 
fee le face, office ſoit priſe en main le roy; ſi marſhal, ſeit punie a volunt 
le roy; & Pun & Pauter rendra al plaintife treble de ceo quels aver. priſe. 
By the fat. 3 G. 15. if a ſheriff, fc. take any ſum, Cc. for levy- 
ing a debt to crown, or forbearing to levy it, &c. he ſhall be guilty 
of extortion, and being convict, Cc. ſhall forfeit treble damages and 
coſts to the party aggrieved, and double the ſum extorted ; to be de- 
creed by the barons in two years after offence, upon complaint in a 
ſummary way. | | | | 
90, if a ſtatute allows a fee to any officer, it will be extortion to 
take above that which the ſtatute allows. 2 Inf, 210. Co. L. 368. J. 
2 Ruſh. 267. 5 | 
Or, in any other caſe, Co. L. 368. . 80 
g ö : 3 
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So, a the fat, 11 H. 7. 4. allows a fee to the clerk of the 
market for ſealing, it will be extortion if he takes 1d. for his view 
of veſſels, when he does not ſeal them, nor find them faulty. R. 
Mo. 52 

So, b cannot preſcribe to take a fee for the view, when he does 
not ſeal them, nor find a defect. R: Ao. 523. 

So, if the clerk of the crown · office demands 13s. 4d. for a fee for 
every defendant who pleads to an information, when it is not duc, it 
will be extortion. Semb. 3 Mod. 247. 

Or, if he take, where ſeveral are in the ſme indictment for the 
ſame felony or treſpaſs, above 25. for the venir? and entry of the plea. 
for all of them. 3 Int. 150. Vide pot. (E). 

So, the chirographer in C. B. ſhall not take above 4s. for making 


and writing any fine. 3 A. 150. Vide poſt. (E). 


Nor, the auditor in the Exchequer, or duchy of Lancafter, above - 
35. 4d. for inrolment of a patent, decree, grant, or indenture of 


leaſe. 3 Inf. 150. 


Vide poſt. (E). 
(B) What not. 


Bur it is no extortion, if an officer takes a fee allowed by ſtatute. 
2 Injt. 210. 
So, it will not be extortion, if a miniſter or attendant of courts of 
Juſtice takes ſuch reaſonable fees as have been anticntly allowed Co. L. 
68. 6b, | 
J So, a ſheriff, &c. may preſcribe to take a fee for a thing, which 
is not an act within his office; as, to take 20 d. for a bar-fee of wy 


Priſoner acquitted ; for that is not given for doing his office. 2 In 
210. : 


Fur Hof. (D). 
(C) The Penalty for Extortion. 


E Vortion is an odious crime, and accompanied with perjury, 
Co. L. 368. b. 

And the penalty upon a conviction for extortion, by the common 
law, was fine and impriſonment. bid. 

By the fat. V. 1. 26. a ſheriff, or other miniſter of the king, who 
ſhall do, c. ſhall render double to the party, and ſhall be puniſhed 
at the king's pleaſure. 

And thereon an action lies for the double value. 

So, an indictment againſt ſeveral for extortion colore officiorum is 
good ; for they might take ſo much, and afterwards divide it. . 3 Leo. 
268, 

An inditment or information 15 extortion, where nothing is due, 
ought to ſay, that nothing was due. R. 3 Leo, 268. 

SO, if it was for taking more than was due, it a to ſhew How 


| much was due, Ibid, 


(D) What Fees are allowed. 


THE tables of fees allowed by law or antient uſage to the miniſters | 
of all the courts of W; zinſter, and to the curſitors, clerks of 
4 2 
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aſſiſe, and of the peace, delivered to parliament, vide annexed ts the 
Complete Attorney.—[Tide alſo the Order of Chancery of 28 Nov. 1743, 
as to the officers of the court of Chancery.) ni | 
For the. fees of clerks, &«. of juſtices in eyre, vide the fat. I 1. 
3 Ed. 1. 27. 29. and the flat. W. 2. 13 Eg, 1. 42. | 
Of juſtices of aſſiſe, vide the fat. 13 Ed. 44. | 
By the fat. 27 Ed. 3. 9. for ſetting ſeal to a ſtatute ſtaple ſhall be 
paid an halfpenny per pound, or if above 100 J. only a farthing per 
ound. 3 | : 
: By the Hat. 12 R. 2. 10. juſtices of peace ſhall have 45. per diem at 
the ſeſſions, and the clerk 2 4.— So, 55. to a juſtice of peace for ex- 
ecution of the fat. 5 El. 4. | 
For fees of the marſhalſea, vide the fat. 2 H. 4. 23. 
By the fat. 17 Ed. 4. 4. fearchers of tiles may take 1d. per 1000 of 
plain tile, 3 d. per 100 rough, 4 d. gutter tile, : 
By the fat. 11 H. 7.4. mayor, e. may take 19. for marking 
every buſhel. Vide ante, (A 2.) 5 5 
By the flat. 23 H. 8. 5. commiſſioners of ſewers are allowed 47. 
fer diem, and the clerk 2 5. | 
By the Pat. 23 H. 8. 6. mayor, Sc. ſor recognizance ſhall take but 
35. 4d.; the clerk 3s. 4d. ; and for certifying it 20d., on pain of 4c, 
Fees for grants of the king, wide the flat. 27. H. 8. 11. | 
For inrolment of deeds, vide the fat. 27 H. . 11 
By the flat. 5 & 6 Ed. 25. for the recognizance of an alehouſe- 
keeper ſhall be taken but 129. : 
wn fat. 1 Ph. & M. 12. not above 4d, for impounding a 
utreſs, © - : 
By the fat. 5 El. 12. a clerk of the peace ſhall have 12d. for licence 
of a kidder, &c., 8 d. for a recognizance, and 4d, for the regiſter. 
The uſual fee allowed a bailiff for an arreſt is one guinea; and if 
any one take more, he will be guilty of extortion. 3 T. R. 417. 
The juſtices of peace in ſeſſions have no authority to fix theſe fees 
under. fit. 32 C. 2. c. 28. that ſtatute only enables them to regulate | 
the charges for lodging, diet, &c. after the arreſt. id. 
[By the at. 19 Geo. 3. c. 74. the clerk of aſſiſè on each circuit is 
entitled to reccive a certain fee for every perſon convicted of a tranſ- 
portable offence, (except petty larceny,) and ſentenced to tranſpoit-. 
ation, hard labour, or confinement in the houſe of correction, and 
for perſons capitally convicted, who afterwards have received the 
| king's pardon on condition of being tranſported or impriſoned. Such 
l fee, on the Norfolk circuit, is one guinea, Fleetwood v. Finch, C. P. 
' | AT. 34 Geo. 3. 2 H. BI, 220.] | . 1 


I . (E) What not. 


Ul I* is extortion in a colleCtor of #fteenths to take 18 d. from a town 
i for an acquittance. 3 1. 149. | 
il [Receiver of fee-farm rents can take only 4d. for one acquittayce 
" (tho' for feyeral. years); and, if the party brings the acquittance 
| ready written, he mult ſign it gratis; aid if the party tenders his 
rent, and refules to pay for the acquittance, receiver cannot diſtrain 
for both. Roberts v. Myddleton, P. 1741, Bunb, 348.) ha 
In a coroner, to take beyond his fee,” Yide Officer, (G 15.) 
| * We e 13 4 8 2 f 
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By the fat. M. Ch. 9 H. 3. 26. nothing ſhall be taken for inqui- 


ſition of life or member. | 

By the flat. 52 H. 3. 11. nothing ſhall be taken for beau-pleader ;—» 
nor, by the fat. 17 Car. 2. 6. for damage-cleer. | 

By the flat. 4 Ed. 3. 10. ſheriffs and gaolers ſhall receive felons 
without fee. | f : 

By the fat. 20 Ed. 3. 1. juſtices of the realm ſhall take no fee, nor 
robe, but of the king. | | 

By the fat. 5 R. 2. 16. the clerk ſhall take but 25. for making a 
commiſſion or record of nf; prius in the Exchequer. 7 

By the „fat. 2 H. 4. 8. a chirographer, &c. thall not take more than 
4s, for a fine, on pain of loſing his office, ſuffering a year's impri- 


ſonment, and treble damages. — Nor, by the fat. 5 H. 4. 14. the 22d. 


for inrolment. Vide ante, (A 2.) 


By the flat. 2 H. 4. 10. the clerk of the crown, tho' many defend- 
ants, ſhall have but one 2 s. for a venire facias, or plea, in telony, or 
treſpaſs, Vide ante, (A 2.) | | | | 

By the flat. 23 H. 6. 10. a ſheriff, &c. ſhall not for an arreſt, for- 
bearance to arreſt, or bail, take more than 20d. to the ſheriff, 4d. to 
the bailiff, and 4d. to the gaoler for an arreſt ; 4d. for a return of 
copy of the panel; 49. for bail, 

By the /at. 21 H. 8. 5. the ordinary, official, c. ſhall not take for 
probate, ſealing, regiſtring, inventory making, or other cauſe con- 


cerning a will not above 5%. value, ſo as the ſame be exhibited in 


writing with wax ready to be delivered, above 129. z nor above 3s. 6 d. 
if above 5/. and under 4o/. value; nor above 5. if it exceed 40/7. 
yalue ; and nothing for an adminiſtration if the goods be under 5 /., 


but 25. 6d. if under 4o/.; and but 1d. for a copy of a ſheet of 10 


lines, on pain of 10%, and the loſs of the money taken. Vide Admi- 
niffration, (B 8. N 

By the „at. 22 H. 8. 4. a corporation for entring an apprentice 
ſhall take but 25. 6d., and when aut of his time but 3 s. 4 d., on pain 


of 40/. | 
By the „at. 29 Kl. 4. a ſheriff, bailiff, c. ſhall not take on an ex- 


ecution more than 12d. in the pound, if not above 100/. ; if above, 
but 6d. in the pound, on pain of treble damages and 4o/., a moiety to 


the king, a moiety to the proſecutor ; but this ſhall not extend to 
fees on execution in a corporation. OE 

(If it appear by the ſheriff's return to a writ of execution that 
greater fees have been taken for the levy than are allowed by the ſta» 


tute, the ſheriff himſelf is liable to an action for treble damages at the 


ſuitof the party grieved, Woodgate v. Knatchbull, B. R. M. 28 G. 3. 
2 T. K. 148.] ID | | 

(Aucære. Is the ſheriff liable to the action at the ſuit of a common 
informer ? 16:d.] | 

[Under the ſtatute the ſheriff can make no charge but for pound» 
age. 157d. 995 e 

[Vide Viſcount, (F 1).] | 

By the fat. 1 Fac. 1. 10. nothing ſhall be taken on a reference by 
the courts of Weſiminfler, on p in of 10 J. | 

It is extortion in a churchwarden to take money colore officii. 
} Sid. 307, e 
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Allowance in Eyre. $5 
Vide Franchiſes (C). 


Juſtices in Eyre. 
Vide Juſtices, (E I, Sc.) 


Juſtices in Eyre of the Foreſt. 
Vide Chaſe, (QI. ) — Juſtices (F]. 
FACTOR. 
Vide Merchant (B). 


F AC-U-LTTF 
Court of. Faculties. 
Vide Courts, (N 5.) 


FAIR. 
Vide Market. 


FAIT. | 
(A) What is eſſential to a Deed. 
(A.) Writing. 
4 HE rules laid down in reſpect of the conflratiion of deeds 


are founded in law, reaſon, and common ſenſe ; that they ſhall 

operate according to the intention of the parties, if by law they 
may; and if they cannot operate in one form, they ſhall operate in 

that which by law will effectuate the intention. By Ld. Mangfeld 
Ch. J. Goodtitle v. Bailey, B. R. E. 11G. 3. Coup. 600. Roe v. 
Tranmer, C. P. T. 30 & 31 Geo. 2. 2 Will. 75.  Hotham v. aft In- 
dia Company, B. R. MH. 20 Ges. 3. Doug. 277. | 

[And the province of conſtruing written inſtruments belongs to 
the court. Dougl. 272. 277. 

A deed is a writing containing a contract, and Ggned, ſealed, and 
delivered by the party. Co. L. 35.6. 

And therefore, every deed muſt be wrote on parchment or 
paper. Co. L. 35.6. 2 Rol. 21. J. 40, 

If it be wrote upon cloth, linen, leather, Se. it is not good. C. L. 
35. b. 229. a, = 
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| If a blank be f gned and ſealed, « and afterwitds written; it is no 
deed. Perk. * 1 | 


(A 2.) Sealings 
Seals were uſed temp. reg. Edgar, tho' they were not common in 


the time of the Saxons, Co. L. J. a. Seld, Off. Chan. 3. Dub. Mad. 
Form. Int. 27. Vide Patent, (C 1, &c.) 

And afterwards, in the time of Edward the Confeſſor, and Vi. 
liam the Conqueror. Co. L. 7. 4. For it ſeems that being uſed by 
Edward the Confeſſor, after his reſidence in Normandy, they were ES 
introduced into common uſage by William the Conqueror. Mad. | 

Ferm. Int. 27. 

The ſeal is effential to the deed. Co. L. 6. a. 5. a, 

[An inſtrument not under ſeal cannot operate as a covenant ta 
ſtand ſeiſed to uſes. By Ld. Kenyon Ch. J. Doe v. Staple, B. R. M. 

29 Geo. 3. 2 T. R. 695. 2 

And therefore, regularly, it is not the deed of him who has not 
ſcaled it. 2 Kol. 23. /.25. 

And, per ſcriptum ſuum is not ſufficient, without ſaying that it war 
ſealed, or was his deed. Vide Pleader, (2 W 9. 14) 

But it is not material with what ſeal it is ſealed ; for the ſeal of a 
ſtranger is ſufficient. © 2 Rol. 23. J. 35. Perk. J. 130. 132. 2 Rol. 

22. J. 1, 

And, if twenty ſeal with the ſame ſeal, it is the deed of all. 2 Raj. 
23. . 30. Perk. ſ. 134. 

[And if a perſon execute a deed for himſelf and partner, by the 
authority of his partner, and in his preſence, it is a good execution, 
tho' ſealed only once. Ball v. Dunſterville, B. R. T. 31 Geo. 3. 
4 7. K. 313. Sir W. Jones, 268. 

And it need not be mentioned in the deed, figillum oppoſei. R, 
2 Co. 5. 4. 2 Rel. 21. J. 50. 22. J. 3. 

And if a corporation ſeals, there is no need to ſay, /gillum noftrum 
commune. 2 Rol. 21. I. 45. 

Before the Conqueſt, and fince, till the time of Rich. 1. the king 8 
ſeal was not arms, but any impreſſion varying at the i pleaſure, 
Co. L. 7. a. 2 Rol. 180. a. Vide Patent, (C 1.) 

Rich. 1. firſt uſed two lions rampant, cambatant. Co. L. 7. a. 2 Rol. 
181. J. 2 

And Sor his return from Feruſalem, three lions paſſant. 2 Rol. 
181. J. 25.; but Coke ſays K. John firſt uſed them. Co. L. 7. a. 

So, if an indenture be between A. of the one part, and B. and C. 
of the other; whereby A. demiſes to B. and C. who covenant with 
A. If B. ſeals the counterpart, but C. does not ſeal, yet if C. agreed 
to the leaſe, it ſhall be his deed, and he ſhall be bound by the cove- 
nants. Co. L. 231. 4. Vide poſt. (C2.) 

90, if there are mutual covenants between A. and B. of the one 
part, and C. and D. on the other, and B. does not ſeal ; yet co- 
el lies by him, againſt C. and D. upon this deed. R. 2 ' Rot J. 22. 

1. 35. For he is named a party to the deed, and C. and D. cove- 

nant with him. 


(A 3.) Delivery. 


(A 3.) What at al be a delivery, when a ſecond delivery avails.) $0, | 
| delivery 


156 . 


delivery is eſſential to a deed; for it is not a deed without delivery, 
tho” it be ſealed. Co. L. 35.6. 2 Kol. 23. I. 40. 45. Vide poſt 


(B 5.) 


delivers a writing, aſter ſealing it, to the party, without ſaying ny 
thing. Co. I. 36. a. 2 Rol. 24. J. 28. 45. Per two J. Dal. 104. 
If he chrows it upon the table, with an intent that the party ſhall 


take it; and he takes it accordingly, R. Ow. 95. 
If he delivers it as his deed into the hands of a ſtranger. 2 Ret. 


24. J. 42. 

If it be wrote in a book, and he delivers the book. 2 Rol. 25, 
E 20. 

{No particular mode of delivery is neceflary ; for it is ſufficient if 
the party, executing a deed, treat it as his own. Ball v. Dunftervill:, 
B. R. J. 31 Geo. 3. 4 T. R. 314 

If a deed be to A. for the benefit of B. upon a marriage, a de- 
Avery to B. upon the day of marriage, ſaying, this will ſerve, and B. 


delivers it to A., ſhall be a good delivery to A. R. Dy. 192. 6. 2 Rel. 


441. 16. 
80, über may be by words only, without an actual 8 
25, if the writing hes upon the table, and the obligor ſays to the 
obligee, tale it up, it is ſujicient for you. Co. L. 36. a. 
Or, take it as my deed. Ibid. 
So, if it be once delivered as his deed, it is ſufficient, tho? he aſter- 


wards by words explains his intent aber 3 as, if an obligation be 
made to A.,, and delivered to A. himſelf as an eſcrow, to be his deed 
upon performance of a condition; this is an abſolute delivery, and 
the ſubſequent words are void and repugnant. Dub. Dy. 34. b. Cont. 
Cro. El. 835. R. acc. Cro. El. 520. 884. Mo. 642. Semb. cont. Mo. 
697. 27 H. 8. 12.b. Acc. 19 H. 8.8.a. R. ace. Hob. 246. 2 Rol. 
26. J. 45. N. 9 Co. 137. Co. I.. 36. a. R. Ney, 6. 

If it be delivered as his deed, to a ſtranger, to be delivered to the 
party upon performance of a condition, it ſhall be his deed preſently; 


and if the party obtains it, he may ſue before the condition performed. 


2 Rol. 25.1. 30. R. per three J. 1 Leo. 152. | 
" 90, a common ſeal fixed to the deed of a corporation is tantamount 


to a delivery. R. 2 Rol. 23. I. 50. Dav. 44. 6. 
So, a delivery by a ſtranger, with the aſſent of the maker of the 


deed; is ſufficient. Perk. Fait, 137. 


(A 4.) What not.] But if a man throws a writing on a table, 
and fays nothing, and the party takes it; this does not amount to a 
delivery, unleſs it be found to be put there with intent to be!delivered 


to the party. R. 1 Leo. 140, Oro. 95. 


So, if he delivers a writing to A. to the uſe of B., it is not a de- 


livery to B., if it was not delivered as his deed. 2 Rol. 24. J. 39. 
So, if an obligation made to two be delivered but to one, 1 
out ſaying any thing, this will not avail as to the other. 2 Rel. 24. 


1 12. 


livery be of the letter of attorney only; this does not amount to 2 
Celivery of the leaſe, tho? it be actualſy put with the letter of attor- 


ney into the hands of the party. R. 2 Rol. 25. J. 5. p 
. 9 


But a delivery may be made without any words; as, if he actually 


So, if a leaſe and letter of attorney be fixed together, and a de- 
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So, if it be delivered. to a ſtranger as an eſcrow, to be his deed 
upon performance of conditions; it is not his deed till the conditions 
performed, tho? the party happens to have it before. 2 Rel. 25. J. 25. 
45. Co. L. 36. a. 3 | 

Or, be delivered to a ſtranger to keep till conditions be performed. 
2 Rel. 25. I. 40. | 5 
Or, to be delivered to the party, as his deed, upon performance of 
2 condition. | „ 
But a delivery cannot be to the obligee, as an eſcrow. 2 Cre. 
8 6. | | 8 
, a deed by a corporation out of poſſeſſion, containing a leaſę 
of land and letter of attorney, is not good under the common ſeal, 
if the attorney does not deliver it upon the land. R. 2 Rol. 24. J. 5. 
R. 1 Vent. 257. | 


— 


(B) What is not eſſential. 
8 (B 1.) The Name of the Party. 


II is not eſſential to a deed that the party ſubſcribe luis name. 
2 Cro. 640. Vide paſt. (E 30.)—Vide Capacity, (B 4, 5.) — Grant, 
A 2. 
: = there fore, a variance in the name ſubſcribed from the name of 
the defendant, does not prejudice, if it be found that the deſendant 
executed it; as, if the defendant be &. Erlin, and ſubſcribed his 
name Erliuin. R. Sal. 4628. | | 


(B 2.) Reading. 


So, it is not neceſſary that the deed be read before ſealing and de- 
very; for if the party executes it without hearing, or deſiring that 
it may be read, yet it binds bim. Dub. 44 Ed. 3. 23. a. 44 Af. 30. 
2 Rol. 28. l. 15. Mo. 184. 2 Co.g.6. 

But an illiterate man need not execute a deed before it be read to 
him. K. 2 Co. 3. Manſer. R. 2 Co. 9. | | | 

Or, if it be in Latin, &c. before it be read to him in a language 
which he underſtands. 2 Co. g. | : 

So, a blind man, tho' he be well learned. 11 Co. 28. 6. 

So, if it be agreed to execute a releaſe of a treſpaſs, and the party, 
inſtead of it, executes a releaſe of the land; it does not bind him. 
44 Ed. 3. 23. 44 Af. 30. | 
Or, if he executes a general releaſe, 2 Rol. 28. J. 10. 

So, if an illiterate man executes a deed which is falſely read, or 
the ſenſe declared different from the truth, it does not bind him. Adm. 
9 H. 6. 59.6. 2 Rel. 28.1.5. R. 2 Co. 9. b. Mo. 148. 184. 

As, if it be read to be upon a condition, when it was abſolute. 
2 Rol. 28. I. 25. | SE, 

Or, to be of 5 J. penalty, when it was of 10/. 2 Kol. 28. J. 32. 
11 Co. 27. . . | 

Or, to be a gift in tail, when it was a feoffment. 2 Rel. 28. J. 27. 

So, it does not bind if the falſe reading be by a ſtranger, any more 
than if by the party to whom the deed is given. R. 2 Co. 9. b. 


So, tho” it be by a friend of him who executes it, without covin. 
R. 2 Co. 9. b. ; 
: 89, 
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So, if a man lettered, blind by age, c. executes a deed falſely 
read, it does not bind him. R. 2 Rol. 28. J. 20. . IF 
If a feoffment, with letter of attorney, is falſely read; it is void 


for both. 2 Rv/. 28. J. 27. 11 Co. 27. 6. 


But if two deeds are on the ſame parchment, and the one is tryly 
read, and the other falſely ; it binds for the deed which was truly 


read. 2 Rel. 28. J. 35. 37. 11 Co. 27. 6. | 
So, if there are two diſtint clauſcs in the ſame deed, and one 


is truly read, and the other not, it ſhall be good as to the one. 
11 Co. 27. b. | EF»; 


(B 3. Date. 


So, the date is not eſſential to a deed; for it has no date, or a falſe 
or impoſſible date, the deed ſhall be good, and ſhall take effect from 
the time of the delivery. Co L. 6. a. R. 2 Co. 5. a. 2 Rol. 21, 
J. 41. P. A 3 Leo. 100. Kelv. 34. b. R. Tl. 193. Vide Mad, 
Form. Int. 30. 


So, if it has the day of the month, but no year is mentioned; for 


that is a void date. 2 Kol. 27. J. 22. 3 | 

So, if the delivery be found before or after the date, the deed 
ſhall be good; for tho? the party is eſtopped to plead the deed to be 
delivered before the date, yet the jury may ſay the truth. R. 2 Co. 4.6. 
3 Leo. 100. | | 

So, where a deed has a void date, it may be pleaded, that it was 
delivered at ſome other day than that mentioned in the deed. 2 Rol. 
27. 1.25. Tel. 194. 

So, if it be delivered after the date, it may be pleaded, quod per 
Fact. geren. dat. 1 Maii & primo deliberat. ꝙ Mais, R. 3 Lev. 348. 
R. Cro. El. 890. | 

So, a deed with the day of the month, and year of the king, ſhall 
be good, tho' A. D. be miſtaken. Mod. Ca. 45 

So, if the year of the king be miſtaken. R. Sal. 462, 3. Is 

So, the clauſe in cujus rei te//imonium is not neceſſary. Co. L. 6. 
E. i Le. 25. „ | 

[If two deeds bear date the ſame day, and are manifeſtly but one 
agreement, that ſhall be preſumed to be executed firſt, which will 
ſupport the clear intent of the parties, in a family-ſettlement for a va- 


luable conſideration. Taylor v. Horde, H. 30 G. 2. 1 B. M. 6c] 


(B 4.) Witneſſes. 


So witneſſes are not eſſential to a deed. : 
Tho! the clauſe of biis ze/tibus, continued in the deeds of ſubjeQs 
till the time of H. 8. 2 Inft. 78. FI 
| And was uſed in the king's patents, temp. H. 3. Ed. 1, 2, and 3. 
and before. 2 Inſt. 77. Vide Patent (B). e 


(B 5.) When a ſecond Delivery renders a Deed effectual. 


If a deed be entirely void at the time of delivery, for want of ea- 


pacity in him who makes it, and afterwards the ſame perſon attains 
capacity to make it, and then delivers the deed de novo, the ſecond 


delivery makes it good z as, if a feme-covert delivers a deed, and _ 
| / e 


*. * « 4 « — ä 
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. the death of her huſband delivers it de novo. Vide Capacity, D 2.— 


Vide ante, (A 3.) 
So, if a deed be cancelled, and afterwards executed and delivered 
de novo, it ſhall be good. 2 Rol. 26. J. 7. - 

So, if a man who has a capacity to make a deed, but for ſome im- 

diment cannot at that time make it effectual, ellos the deed as 
an eſcrow, to be afterwards delivered as his deed, and after the impe- 
diment removed, it be delivered as his deed, it hall be good; as, if a 
diſſeiſee makes a leaſe for years, being out of poſſeſſion, and delivers 
the deed as an eſcrow, to be afterwards delivered as his deed, and 
after poſſeſſion obtained it be delivered as his deed} ; it ſnall be good. 
Co. L. 48. 5. Cro. El. 446. 3 Co. 35. 6. ; 

But it a man delivers a deed as his deed, and at the time of the de- 


livery has not power to make it effectual, it ſhall not be good by a 
ſecond delivery after the impediment removed ; as, if a diſſeiſee 


makes a leaſe, being out of poſſeſſion, and delivers it as his deed, 
it cannot be a good leaſe by a new delivery after the poſſeſſion re- 
covered. | 

So, if a deed of conflemation of the eſtate of the leſſee be delivered 
before a leaſe executed; it cannot be good by a 1 de novo aſter 
a leaſe made. 

So, if a man who has not capacity to make a deed, delivers it as 
an eſcrow to be afterwards delivered as his deed, and afterwards at- 
tains a Capacity, and then the deed 1s delivered; it ſhall not be 
good, for this relates to the firſt delivery; as, if an infant, feme- 
covert, &c. delivers a deed as an eſcrow, and after full age, death 
of the huſband, Cc. it is delivered as a deed. R. Cro. El. 446. 

Co. | 
: So, if it was 4elivered at firſt Aa his deed, by one whoſe deed is 
not void, but voidable only; as, 5 an infant, by dureſs, &c. it ſhall 
not be good by. delivery de novo at iull ages when at large, &c. 2 Rol. 


26. 420. 15. 


(C 1.) Deed indented. 


FE VERY deed is indented, or poll. 

When g deed is indented, it ſhall be ſaid to be an indenture, tho? 
the words, this indenture, & c. are wanting. Co, L. 229. a. 2 Inſt. 
672. K. 5 Co. 20.6. 

But the words, this indenture, &c. do not make an W if the 
deed be not indented. Co. L. 229. a. 143. b. 

Indented deeds began to be uſed temp. R. 1 Jobn, or H. 2. and 
were common temp. H. 3. Mad. Form. Int. 29. 

An indenture may be indented at the top or fide. Co. L. 229. a. 

An indenture-is bipartite, tripartite, quadrupartite, Se. Co. L. 


| 229. a. 


And every part of the indenture is of as great effe as all the 
parts together. Lit. ſ. 370. ä 
And all the parts are but one deed in law. Lit. J. 370. 


(C 2.) Who are Parties to it. 


11 one party executes his part of an indenture, it ſhall be his deed, 
tho” the other does not execute his part. R. Cro. Rl. 212. Co. 2 


229. . Vid. pal. D 2. So, 


So, if an indenture be between A. and B. of the one part, and C. 
and D. of the other, whereby an eſtate is granted to C. and D., and 
there are covenants to A. and B. by them; tho' D. does not ſeal, 


if he agrees to the deed, he ſhall be bound by the covenants. Vid: 


ane, {A'2.} * 
S0, tho? B. does not ſeal, A. and B. may have covenant; for B. 
is named a party. Vide ante, (A 2.) | 
So, if a deed between A. on the part of B. of the one part, and C. 
of the other, and C. agrees to pay ſo much to B., without ſaying 
with whom he agrees; B., tho' a ſtranger, may maintain an aGhio 
thereon againſt C. Dub. 3 Lev. 199 ; 
So, if a deed does not mention any parties in the beginning, but 


ſays, it is agreed, that a horſe ſpall run, &c. In witneſs whereof we 


have ſet our hands and ſeals, and A. and B. ſign and ſeal it; they are 
parties to it, and the one ſhall have covenant againſt the other. R. 


1 Sal. 214. 


So, if a deed be between A. and B., whereby it is agreed that D. 
ſhall do all on his part, and D. ſeals and delivers it, he is a party; 
and if he does not do all agreed on, covenant lies againſt the cove- 


nantor. Semb. Sho. 59. 


So, if a demiſe be by A. to B., by deed between A. and B., and 
afterwards C. adds; that he covenants that B. ſhall pay his rent, Gr. 


and ſigns the deed; covenant lies againſt C., tho' he was not a party 


to the original deed. R. Carth. 76. 
But if a charter-party be between A. and other owners of a ſhip, 


of which B. is maſter of the one part, and C. of the other, whereby 


A. covenants with B. and C., and alſo C. covenants with A. and B.; 


tho' B. executes the deed, yet he is not a party, and cannot releaſe 
covenant by A. againſt C. R. 2 Rol. 22. l. 20. 


So, a man cannot be party to a deed, if he be not named therein; 


as, it it be agreed between A. and B., that A., being arreſted, ſhall 
go at large upon his note, whereby he writes, [ engage to return to the 


cuſtody of D. ſuch a day; B. is not a party, nor can have covenant 
upon this note, tho? it be figned and ſealed by 4. R. 1 Sal. 197, 


(D 1.) Deed Poll. 
A Deed poll is every deed not indented. Co. L. 229. a: 


And if a deed is pleaded, it ſhall be intended to be poll, if it 


be not mentioned to be indented. Co. L. 229. a. | 
If a deed poll between A. and B. be delivered by 4. to B., and 


. afterwards delivered by B. to A., either of them who has it in his 


hands may maintain an action thereon ; for the re-delivery does not 


avoid the deed. R. Cro. El. 483. | 
So, if A. by deed. poll agrees to pay fo much to B., he ſhall main- 


tain an action upon it, tho' he be a ſtranger, and did not ſeal it. 
3 Lev. 140. OE py, 


(D 2.) Who ſhall take, tho' not a Party. 


None ſhall take a preſent intereſt by a deed, if he be not a party to 


it. Co. L. 231.a. Vide ante, (C 2.) | | 
So, a party to a deed cannot covenant with one who is a ſtranger 


to the deed. Per Holt, Carth. 76. 
| Bat 


at 
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But a man may take by way of remainder, tho' he be not a party 
to the deed. Co. L. 231. 4. 56 
As, if by deed between A. and B. only, A. conveys to B. for life, 
or in tail, remainder to D. for liſe, in tail, or in fee; D. ſhall take 
the remainder, tho' he be a ſtranger to the deed: Bid. = 
So, if a leaſe be to B. for years if A. ſo long lives, and that it re- 


main to D. for years, to commence after the death of A.; it ſhall 
a good remainder to D., tho* no party. R. Ray. 142% | 


(E) The Parts of a Deed, 
(E 1.) Recital? 
A Deed may be good, tho' it has not formal parts. | 
A recital is not an effential part of a deed ; for it- may explaiti 
the intent, ot may be repugnant. Per Holt, 3 Ca. Ch. 101. 


(E 2.) Indorſement, c. 


A thing ſubſcribed after the words, in cujus rei teſtimonium, or in- 
dorſed, may amount to a covenant or defeazance; but is no part of 
the deed : as, if a bill or note for 10/. be ſubſcribed, memorandum, 
that he is not to pay the 10 l. till he has recovered, & c. R. 2 Brownl. g8. 

So, a thing wrote after, in cijus rei igſtimonium is no part of the 
deed, tho' it was wrote before the ſealing and delivery of the deed, 
2 Rol. 23. l. 20. R. cont. Mo. 3. | 

But if words are wrote upon the back for want of room within the 
parchment, they ſhall be part of the deed. 2 Rol. 22. J. 47. 

So, if a condition be indorſed upon an obligation, &c. it ſhall be 
good; for it goes in defeazance. 2 Rol. 22. J. 50. 8 | 

So, if under the condition words are wrote, and that ey hall be 

parcel of the condition; this makes the words part of the condition. 
2 Kol. 23. l 18. | 1 Re | 

So, if there be a memorandum wrote under, that the ſum in the con- 
dition ſhall not be paid till ſuch a contingency, without more. KR: 2 Rol. 
23.1.8. | 
1 he memorandum indorſed. R. Mo. 659. 3 

[A receipt is not concligſive evidence againſt the party who ſigns it. 
Straton v. Raſtall, B. R. H. 28 Geo. 3. 2 T. R. 366:] 


(E 3.) The Premiſes. | 


T 3.) When the parties are well deſcribed.) The office of the pre- 
tniſes of a deed is to aſcertain the parties, and the lands, Oc. con- 
veyed. . Co. L. 6.4. | | N 

The proper deſcription of the party is by his Chriſtian and ſurname, 
Vide Capacity, (B 4, 5.)—Vide ante, (B 1.)—Grant, (A 2.) 

So, he may be deſcribed by his name of office, or dignity: 

So, if a man executes a deed, and his addition be miſtaken, this 
ſhall not avoid the deed ; as, if H. B. junior executes an obligation by 
the name of A. B. ſenior. R. 13 H. 4. 4. 6. 2 Rol. 21. J. 15. 

So, if his furname be miſtaken; as, A. Brom, for A. Bozom. 


14 H. 4. 30. ö. 2 Rel. 21. J. 19. 


Or, if it be totally different; for a man may have two ſurnames, 
3 H. 6. 25.6. 


90, if a deed be executed by A., and ſubſcribed by his Chriſtian and 
NM 55 
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furname, but in the ingroſſing his Chriſtian name is left blank, yet it 


mall be good. R. 2 Cro. 261. 


So, if a man be baptized by one name, and known by another, a 

grant by the name by which he is known ſhall be good. 2 Rol. 43. K. 

So, if Jane B. makes a leaſe by the name of Joan, it ſhall be good. 
R. 2 Rol. 42. J. 50. 3 

But if Edmund executes a deed in which he is named Edward, and 
he be ſued by the name of Edmund, alias dift. Edward, &c. he may 
plead non eff factum, and {hall avoid the deed. R. 3 H. 6. 25. Per 
Priſot, 34 H. 6. 19. ö. 2 Rol. 21. l. 21. R. Dy. 279. 6. Ow: 48. 
R. Cro. El. 897. K. 2 Cro. 5 5 8. 640. | | 

Tho? he ſubſcribes bYhis true name, Edmund. R. 2 Cro. 640. 

Tho? the jury find that Edmund executed the deed. Did. 

So, if he be ſued by the name of Edward, when his name was Ed- 
mund; for he may plead non ęſt factum, tho? in ſact he executed the 
deed. Cont.” Dy. 279. b. but that is denied ibidem in marg. 

So, if a man takes ſolely by the deed, a miſtake of the title, or ad- 


dition to the party, ſhall avoid the deed; as, if a grant be to A. B., 


knight, where he is not a knight. 2 Rol. 43. J. 30. 
Or, to A. B. eſquire, where he was a knight. R. per three J. 
Rookby cont. Sal. 561. | | 
Yet if Edmund executes a deed in which he is named Edward, 
and is ſued by the name of Eduard, and pleads miſnomer; he may 
be eſtopped by the deed. Per two J. Dy. 279. b. in marg. 


(E 4.) When the lands are well deſcribed. By what names they paſs.) 
The premiſes ought to comprehend the certainty of the lands or te- 
nements to be conveyed. Co. L. 6. a. Vide Grant, (E 1, &c.) 

Land is nomen generaliſ}mum, and comprehends all the ſpecies of 


land. Co. L. 4. a. Vide Grant, (E. 3.) 


[A nominal manor will paſs under the general words, meſſuages, 


lands, tenements, and hereditaments. Norris v. Leneve, P. 1744, 


3 Atkyns, 82.] 


If a man poſſefled of a term ſor years, by indenture, reciting the 


term, grants all the ſaid lands to A, his executors and afligns; the 
whole term paſſes, without more. R. Shin. 542. | 8 

If the deſcription of the tenements granted comprehends ſeveral 
particulars and circumſtances in the ſame fentence, all ought to be 
true, otherwiſe the grant will be void; as, if a man conveys all his 
tenements in the pariſh of B., in the tenure of A., if they are not in the 
pariſh of B., tho” they are in the tenure of A., they do not paſs. R. 
3 Co. 10. a. Doughty. R. Dy. 292. b. 6 8 

So, if he conveys all his tenements in the tenure of A., in the pariſh 
ef B.; for it is not material that the firſt part of the deſcription is 
true, if the whole is not ſo. R. 2 Co. 33. a. D. cont. 3 Co. 10. a. 
Acc. Hob. 171. | 


So, 4 fortiori, if he conveys omnia me agia, terras, tenementa i 


zenura A. B., Cc. in W., when they are in D.; for illa refers to the 


whole period. R. 2 Co. 33. a. 

Totam illam portionem decimarum in L. cum omnibus decimis in L. in 
tenura J. C., when he has not any portion, and the other tithes in V. 
were not in the tenure of J. C. R. 4 Co. 35. Sp 


1 


2 


ty 2 


2 Cre. 34. 
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It he conveys the manor of D. in the county of B., by bargain and 
ſale, when it lies in the county of O. N. Dy. 292. b. in marg. 

But if the thing deſcribed is ſufficiently aſcertained, it is ſufficient, ' 
tho? all the particulars are not true; as, if a man conveys his houſe in 
D., 'which was R. Cotton's, when it was Thomas Cotton s. Hob. 171. 

Or, his houſe late R. Cotton's in D. R. Dy. 376.6. 

If he demiſes the manor of D., which manor is in leaſe for ſuch a 
rent; the demiſe is good, tho* the rent be miſtaken» Per Poph. 


Or, a meadow in the pariſh of D. in com. B., tho? it was in com. 


| . Dy. 292. bi 


Or, the manor of D. in com. B., when it was in com. O., if livery 
be made. Dy. 292: b. in marg. | N 

Or, the commandry of S. in com. R., tho' it be not in com. R. 
Cro. El. 114. FER. | | | — a 

So, if he demiſes the tythes of 78 acres, and all tythes prædial and 
perſonal belonging to the prior, &c. all which avere in leaſe to M., the 
tythes paſs, tho' not in leaſe; for there was a ſufficient certainty be- 
fore, and therefore the words, all which, &c. ſhall be taken as an 
explanation, and not as a reſtriction. R. Cro. Car. 5 84. 

If he demiſes his meadows in B. and D., containing 10 acres, where 
they contain 20 acres; all the meadows paſs. Semb. Sav. 114. 

[By a grant of all tythes ariſing out of or in reſpect of farms, 
lands, &c, the tythes ariſing out of and in reſpect of rights of com- 
mon appurtenant to ſuch farms or lands, will paſs. Gwydir v. Foakes, 


B. R. E. 38 Geo. 3. 7 T. R. 641. ] 


(E 5.) Exception. 


(E 5.) By auhat words.) If a man makes a grant, he may make an 
exception out of the generality of the grant, by the words, exceptis, 
falvo, prater, &c. Co. IL. 47. a. | 

So, by tne word, re/erving, which has the force of an exception, 
or ſaving, ſometimes. Co. L. 143. a. | 

So, an exception may be added, after a limitation of an uſe. . 
Cro. Car. 437. Jen. 396. | | | 


(E 6.) The ect af an exception.) Si quis rem dat & partem retinet, 
Fla pars, quam retinet, ſemper cum eo eft, & ſemper fuit. Co. L. 47. a. 

And therefore, if A. leafes a tenement reſerving a houſe pro pro- 
prio uſu & occupatione the houſe is wholly in the leſſor, and not de- 
miſed. 4 Mod. 11. | | 

So, if the exception be, for the v/e of the leſſor when he pleaſes to re. 


jide there, and at other times for the uſe of the leſſee the houſe is wholly 


excepted out of the demiſe, tho' the latter words make the leſſee te- 
nant at will. R. 4 Mod. 12. Sho. 311. | : 

If a man lets his manor, exceptis boſcit, the ſoil ſhall be excepted. 
Dub. Dy. 19. a. K. 5 Co. 11. Croc El, 522. 2 Rol. 466: L. 16; 

So, if it be, except ꝛbcodt, underwoods, coppicer, & c. „ anding and 
growing upon the manor, with liberty of ingreſs, ſaving for the botes of 
the leſſee, who covenants to make fences, except to new coppices; for 
upon the whole leaſe it appears, that the intent was to except the 

il. R. 2 Rol. 45 5. J. 20. 2 Cro. 487. Vide paf. (E 7.) 

8 „ Boy 5 C 7.) 
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(E 7.) When it ſhall be void.) But an exce eption of a thing not iu 

ee, or not contained in the demiſe, is void. Co. L. 47. a. 143. 4. 
As, if a leſſee for years aſſigns his * porn except the trees, 

mines, & c. it will be a void exception; for they were not in his 

power: 5 Co. 12. 5. Cro. El. 522. R. 2 Rol. 45 4. J. ult. 


But if a leflee for life or years * — an under-leaſe, except the 
trees, it will be a good exception; for he may have treſpaſs for cut- 


ting them down, and is ſubject to waſte 1f they are cut down. R. 


2 Kol. 454. l. 42. 45. 


So, an exception of a thing certain, out of a thing particular and 


certain, will be void; as, if a man leaſes 20 acres, excepting one acre, 
the exception is void. Co. L. 47. a. 

So, if he grants a piſcary, ſaving piſe harid ſud. 2 Rol. 454. L 2. 

So, if he leaſes a houle and ſhops, except the ſhops. . 2 Rol. 454. 
J. 27. Dy. 264. 6. 

If he Jcaſes a parſonage with all lands, underwoods, Sc. except 
great trees, ꝛuood, and timber ; it ſhall be void as to the underwood. 

N. 2 Rol. 454. J. 25. Hb. 170. 

If he grants the manor of B., with all lands reputed parcel thereof, 
and occupied therewith, excep! the maner of C. : if Whiteacre be reputed 
parccl of B, and occupied with it, tho? in truth it be parcel of the 
manor of C., it ſhall not be excepted ; for it was expreſsly granted 
before. N. 2 Rol. 454. J. 30. 

If he grants his manor, except the demeſnes, or ſervices. Hob. 170. 

Or, except wards, marriages, reliefs, and courts, in a grant by 2 
ſubjeQ. K. 2 Cro. 176. 

So, if a man grants forum flatum & intereſſe ſuum, except the 
moiety ; it ſhall be void. 2 Rel. 455. J. 1. 

Or, aſſigns his whole term, except to himſelf for his life; for it is 
repugnant. 2 Rol. 455. l. 5. 

50, an exception of the whole contained in the grant, &c. ſhall be 
void; as, if A. releaſes all his right to ſuch land, except that wwhich he 
has by d:ſcent, when he has the "whole by deſcent; the exception is 
contradictory and void. &. 2 Rel. 454. J. 5 


So, if he demiſes all his land in B., ex cept WWhiteacre, when he has 


nothing but I Hiteacre. R. 2 Rol. 454. J. 20. Hab. 170. 
Or, all his houſe, except ſuch a chamber, when he has th. but 


the chamber. Serb. 2 Rol. 454. J. 10. 


Or, all his land in J., prater his manor of B., and he has nothing i in 


A. but that manor. 2 Rl. 454. J. 40. Hob. 170. 
So, an exception out of an exception leaves the thing unexcepted. 
So, words added to an exception may qualify the force of the words, 
and explain the intent of the exception; as, if a man leafes land, ex- 
cept his re, viz. oak, ab, and crab-trees, & c. the foil 1 15 not excepted. 


Serb. 2 Rol. 455. J. 10. 


(E 8.) How it ſhall be conſirued.} Every exception is the act and 


wards of the leſſor, grantor, &c., and therefore ſhall be taken Arias 
_ + gainit him. 10 Co. 106. 6. | 2 


(E 9.) The Habendum. 


The office of the habendum is to name the grantee, and limit the 
eertainty of the eſtate. Co, L. C. 4. 2 Rol. 65. l. 25. 9 Co. 47. b. 


As, if a man grants land to 4. habendum eidem A. & heredibus ſuis, 
or, haredibus de corpore ſuo, or, pro termino vite, vel annorum} | 

And if a limitation be to A., habendum to the uſe of him and the 
heirs of his body, it will be a good eſtate-tail; for it does not operate 
by way of uſe, but as a limitation at common law. R. Cro. Car. 
231. 245. | 


So, the habendum may abridge or alter the generality of the pre- 


miſes. Hob. 171. | 
As, if a reverſioner after three lives grants his eſtate to A. for life, 


babendum for life when the three lives expire; it will be a good grant 


of the reverſion for life. Hob. 177. 


So, if a grant be to two, kabendum to the one for life, and after his 


death to the other in fee; the one ſhall take ſor life, remainder to the 
ether. KR. 8 Ed. 3. 59. ö. 2 Co. 55.b. Pl. Com. 153. cont. but 160. 
accord. acc. Hob. 172. Dy. 126. 6. | 


If a grant be to two jointly, rhe habendum may limit a moiety to the 


one, and a moiety to the other; by which they ſhall be tenants in 
common. Co. L. 183. b. Cont. Pl. Com. 153. but. acc. 160. a. Vide 
Eſtates, (K 2.) | | b 

So, a grant may be to three, habendum to one for life, remainder to 
another for life, remainder to the third for life, ſacegſivs. 2 Rel. 65. 
J. 50. R. Dy. 160. 6. Per two F. Mo. 25. X. 2 361. | 


So, a grant to A., habendum to him and his wife for their lives ſuc- 


ce/ſive, will be a good remainder to the wite. R. 2 Cre. 372. R. 


2 Cro. 564. 


So, if a. grant or feoTment be to A. and his wife, and their heirs, 


habendum to them and the Heirs of their bodies, without more; they 


have an eſtate-tail, with a remainder expectant in fee. R. 2 Rel. 19. 


23. But ſaid, that it ſhall be only an eſtate- tail, without a remainder 


miſes. Co. L. 21. a. 8 Co. 154. b. | 


© So, a grant of rent to A. and his heirs, Habendum to him and his 


heirs, to the uſe of him and his heirs for the life of B., he ſhall have 
only a deſcendible freehold. R. Mo. 876 

So, where no eſtate is expreſſed in the premiſes, the hahendum may 
fruſtrate and make it void; as, if a feoffment be to A. habendum, after 
the death of-the grantor, for life; the habendum makes the feoffment 
void; for a freehold cannot commence in futuro. 2 Rel. 66. J. 5. 


El. 171. Skin. 544. 


(E 10.) Shall not be repugnant.) But if the Labendum be repugnant 


to the premiſes, it ſhall be void; as, if a grant be of all his term, Ha- 
bendum after his death; the habendum will be void. Hab. 171. K. 
09-273: 6: 
Or, of all his lands, to the grantee, his executors and adminiſtra- 
tors; for this paſſes the term. R. 1 Sal. 346. Skin. 542. 
If a grant be by the premiſes to A. and his heirs, habendum after 
his death to A. and the heirs of his body; £. ſhall take immediately; 
for a freehold in futuro cannot be; and therefore the habendum, being 
repugnant to the premiſes, ſhall be void. R. 3 Lev. 339. 
So, the habendum cannot enlarge the premiſes; and therefore, if 
A. leaſes land to B. for years, habtendum to B. and C. for life, nothing 


Paſſes to C., nor ſhall B. have an eſtate but for his on life. Jon. 310; 


M 3 


in fee expectant ; for the habendum abridges the generality of the pre- 
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(F) When a Deed ſhall be avoided. 
(F x.) By Razure, Interlineation, &c. 


BUT if a deed after execution be altered in a material place by 
razure, interlineation, addition, Ic. by the obligee himſelf, it 
hall be void; and the obligor may plead uon gf factum. R. 11 Co. 27, 
Pigot. | | 
; if it be altered in the name of the obligor, or obligee, or ſum, 
e. 11 Co. 27. 4 : 
Or, by the addition of a Chriſtian name, or addition of the obligor, 
R. Cro. El. 626. g | ; | 
Or, by the addition of a condition for the advantage of the obligor, 
4. : 
So, if he makes a leaſe agreeable to the counterpart, by increaſe of 
the rent. R. Cro. El. 62. 
So, if he eraſcs part of the land demiſed. R. Mo. 35. 
So, if a word be daſhed thro' with a pen, tho' it be legible, 11 Co, 
„ | oy 
So, a deed ſhall be void, if it be altered in a material place by a 
ſtranger, without the privity of the obligee. R. 11 Co. 27, a, ; but 
this ſeems, per t2vo F. underſtood to be, in a place ſo material that jt 
cannot be ſued. 1 Rel. 40. R. Cro. El. 626. Mo. 10. 
Tho' it be before the obligee had notice of the execution of the 
deed. R. Cro. El, 627, I 
So, if it be altered by the obligee himſelf, tho? it be in a place not 
material. 11 Co. 27. a. 
As, by the addition of a date, Cro, El. 800, | 
So, by razure, Sc. the whole deed ſhall be void. 11 Co. 28. 6. 
'Tho? it contains ſeveral diſtin& coyenants, or clauſes; and the 
razure be only in one. 11 Co. 28. b. : | 
But if the alteration be by the obligor himſelf, in a place not mate. 
rial, the decd ſhall not be void; as, if it be an addition to the name 
of the obligee. 11 Co. 27. a. 8 
So, an alteration by a ſtranger, in a place not material, without the 
privity of the obligee, does not avoid the deed. R, 11 Co. 27.4, 
1 Rel. 40. | | | £ 5 LS 
Or, if it does not appear, by the pleadings, to be material, 
1 Rol. 40. | | 
Nor, an alteration by the executor of the obligee, in a place not 
material, and which tends to the benefit of the obligor. R. 1 Leo. 
282. | ES 
So, an alteration by the obligor himſelf, in a material place, does 
not avoid the deed, 11 Co. 27. | | 
So, if a material alteration be by conſent of the obligor and obligee, 
it does not avoid the deed ; as, if the name of another obligor be in- 
terlined, and he executes the deed, R. 2 Lev, 35. 
Or, upon an agreement between them that an addition ſhall be 
made after the deed ſcaled. Per Poph. Cro. El. 627, 


(F 2.) By breaking off the Seal. 


Sc, if the ſeal of any deed be broken off, the deed ſhall be void. 
So, tho! it be broken off by a ſtranger. 5 Co. 23. a. 1 Rel. 40. 
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Or, deftroyed by mice, before plea. 1 Rol. 40. 
So, if A. and B. by deed covenant jointly with divers perſons, and 


the ſeal of one be broken off, the whole deed ſhall be void. 5 Co. 


280, if bound in an obligation jointly and wrerally, and the ſeal of 


one be broken off. R. 2 Lev. 220. 
But where A., B., and C. covenant ſeverally with divers perſons, 


who join in a covenant to them, and the ſeal of A. is broken off; the 
deed thall be void only as to him; for it is gugſi a ſeveral deed as to 


them. K. 5 Co. 23. a. 
So, if the ſeal be broken off by mice, after non eft fatum ponies 


it ſhall not be void. 1 Rel. 40. 
— When a Deed takes Effect. . 
Deed is not in force, though it be ſigned and ſealed, till 


delivery. 
And therefore, if a condition be that be ſhall pay for corn tune, or 


poſtea delivered, it does not bind him to pay for corn delivered after 
che date, and before the delivery of the deed. K. 2 Cro. 264. 
Deeds, when Evidence. 
Vide Chancery, (T 7. Rvidence, (B 1, &c.) 
| Oyer of Deeds. 
Vide Pleader, (P 1.) 
Shewing of Deeds. 
Ville Pleader, (O 1, c.) | | 
Vide alſo Chancery, (3 I 1, . (F 13.) — Surrender 


— . 


FALSE AFFIRMATION, AND WARRANTY. 
| Vide Action upon the Caſe for a Deceipt, (A 8, 9, 10, 11.—E 4.) 
FALSE IMPRISONMENT. 
Vide Impriſonment, (L 1, &c.)==Pleader, (3 M 22.) 
FALSE JUDGMENT. 
Vide Pleader (3 D). 


FALS E LATIN. 
Vide A (H 2. J— Amendment, (D 2 )=—Obligation, (B 3. 5.) 


FALSE RETURN OF MEMBERS OF PARLIAMENT. 
| Vide Parliament, (D 15.) 
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FALSE SUGGESTION. 

Fide Grant, (G 9.) — Patent, (F 2.) 
FALSIFYING A RECOVERY, 

Pide Recovery, (B 6, &c.) 
| FRALTE 5 
Vide Copyhold, (K g.) — Homage (D). 

PTEEFARM 
Vide Rent, (C 3.) 
FEES. 
Vide Extertion.—Officer (G 15.—H).—Piſcount, (F 1, 2.) 


F EE- SIMPLE. 


* Fide Copybold, (C 3.) — Deviſe, (N 4.) — Eſfates, (A 1, Z/A 
| | Officer, (B J.) 


F E E-T AI L. 


Vide Capybold, (C 8, 9.) - Deviſe, (N 5, 6.) — Eſtatet, (B 1, Se. 1, 


Sc.) - Officer, (B 8.) 
FE ILO DE SE. | 
Vide Juſtices of Peace, (M 3.) 
FELONY, 


Vide Action upon the Caſe, (B 5.) Action upon the Caſe for Defamation, 

D 3, 4-)>-Admiralty, (E. 4, &c.)— Forfeiture, (B 3.)— Fufticer 
(M 1, Sc. N 2.—O 1, &:.—P 1, &c.—S 1, &c.—Z). Juſſticet 
of Peace, (B 3.) — Leet, (L 1.)—Pleager, (2 8 18.) - Teimoigne, 
(A 3-)—Ullagary, (D 1.) - Waiſe (C). | | 


FEME. 
Vide Officer, (B 2.) 


Feme-Covert. | 
Pide Adminiſtration (D). — Bankrupt, (D 7. 11.)—Baron and Feme, per 
Totum.— Capacity, (D 2.)— Chancery, (2 M 1, &c.—7 Z 1, &c.)— 
Deviſe, (H 3.) — Diſcent, (D 8.)—Dower, per Totum. — Fine, (K 3, 4. 
Feme- Sole. 
Vide Baron and Feme, (A 1, Cc.) 


Feme-Sole Merchant. 
Vide Baron and Feme, (A 2.) —Londin, (N 7.) 


F EOF F M E N T, 
(a) A Feoffment. | 
{A 1.) Of what Effect it ſhall be. 0 


FEOFFMENT is a conveyance of lands and tenements In poſe 

A ſeſſion by one to another in fee. Co. L. 9. 43. 2 Rol. 1. 4. 

And it is the moſt 2ntient and moſt beneficial conveyance. | 

If the feoffor was out of poſſeſſion, by the feoffment and livery 
| thereon the eſtate is brought back, and the feoffze has the freehold 
perfectly, tho' he could not have had it by fine, recovery, bargain and 
ſale, or other conveyance. Co, L. 48. b. 49. a. | MIL 

Who may make a feoffment, or take thereby, vide in Capacity. 
| TA ſeoffment paſſcs or extinguiſhes all collateral rights; thus, it ex- 
tinguiſhes a right to a way. Barnes, 155.4 

Vide Recovery, (B 2, 3.) 


(A 2.) Of what Things. 


A feoffment may be made of all corporeal eſtates; as, of houſes, 
lands, tenements, Se. Co. L. 49. a. 1 


So, a feoffment may be made of lands in which a man has no 


fixed eſtate; as, if he has twelve acres to be annually aſſigned in ſuch 


a meadow : and livery in any acre, which he has at the time of the 


feoffment, is ſufficient. Co. L. 4. a. 48. b. 2 Rol. 10.1. 40 -o. 


So, if a feoffment be ot 50 acres towards the North in ſuch a moor, 


which contains 100 acres, livery in any of them is ſufhcient. 2 Rol. 
11. J. 5. Dy. 372. . e ö 
So, if two manors be divided alternis vicibus between parceners, 
either may make a feoffment of her manor; and the deed ought to 
comprehend both, and ſhe ſhall make livery in one ſecundum PE 
charte this year, and in the other the next year. Co. L. 48. . 
But a feoffment cannot be made of a thing of which livery cannot 


be given; as, of incorporeal inheritances, rent, advowſon, common, 
Je. 2 Kol. 1. |. 20. 


Tho? it be an advowſon, Qc. in groſs. Cont. 11 H. 6. 4. Acc. 


2 Rel. 1. J. 21. 


So, a feoffment of lands, which are uncertain till a future act, is 


void; for livery does not operate in futuro; as, if A. agrees by indent- 
ure to convey 20 J. per annum in lan{ to ſuch an uſe, and 205. per 
annum to ſuch an uſe, and makes a feoffment of all his lands to the 
uſcs in the indenture, it will be void for all but that where livery was 
made, it not being aſcertained, which ſhall be to one uſe, and which 
to another. R. 1 Re/, 187. | 5 


(A 3.) By what Words. 


No preciſe words are requiſite to a feoffment; and therefore a con- 


veyance by other words, as well as by the word enfeg, amounts to a 


feoffment. 2 Rol. 73. 

So, dedi & conceſſi. 2 Rol. 73. ve F 

So, if a man by deed bargains and ſells land to A. and his heirs, and 
livery be made, it ſhall be a feoffment. R. 1 Leo. 2 5. | 

90, if a man ſays, all my lands belonging to the monaſtery of A., I give 


, 
_ — ; N = K 
P ˙— 4 5 — 1 n ** Sn £5 - hs 
b — — YV 1 — ——— — « 
W —— — — — 
0 . * > — — 


——ä—ä—“7Ewä 2 bo —e—6 > oo err oc — — — — — — I — 
— — > 
_ — — — — — — a Ga. — 
4 n * 


- 
YR . 
r 


— 


Hor 


_—_— TS I In 


1 a VO A, TO YT ITT EET TOR oC oP INT 


p er en ² e , rr . 


n 


1 RT 


—— —— 22a eIs. == RAO — — 
5 = . 6. # 


N 


24 . 
7 — n 


19.  FEOFFMENT. 


40 B., livery being made; his manor belonging to the monaſt 
paſſes. Semb. 825 104. | os 89 8 
So, if the condition of an obligation, Qc. be to make a feoffment 
to A., and he makes a leaſe and releaſe, it is ſufficient; for it is tan. 
tamount. Co. L. 207. 6. 
So, if the words are ſufficient for a feoffment or other conveyance, 
the vendee may take by which conveyance he pleaſes; as, if a leſſor 


by deed dedit & concęſſit to the leſſee for years, with a letter of attor. 


ney to make livery, and delivers the deed to the leſſee, and afterwards 
livery is made; the leſſee may take it as a feoffment, or a confirmation, 
K. 2 Leo. 192. By 


(B) Livery of Seiſin. 
(B 1.) When it ſhall be good. 


(B 1.) Livery 10 every feoffment, or paſſing of freehold by a 
in fact. 
quiſite. Co. L. 48. a. Vide pot. (B 8. | 

Livery may be in fact or in law. Bid. | 

Livery in fact is, when a man delivers the ring of the door, a 
turf, or twig, to the feoffce upon the land, in the name of ſeiſin. Ibid. 


Or, delivers the deed of feoffment upon the land, in the name of 


feiſm. Did. 

Or, delivers any thing which does not relate to the land, upon the 
land, in the name of ſeiſin. Did. | 27; 

So, if he being in the houſe, or at the door, ſays to the ſeoffee, 7 
deliver you ſeiſin, or poſſeſſion, of this houſe, in the name of all the lands in 
7575 my 3 to the ect of this died, without other act or cerca 

ony - , 

— or, enter into this houſe, er land, and have or enjoy it, according to the 


Or, enter, &c. and God give you joy. Ibid, 

Or, I am content you enjoy this land according to the deed. Bid. 

Stand forth, T here give thee this land. 2 Rol. 7. I. 30. Poph: 47. 

Or, if being ſick in the houſe, he makes a feoffment to A. and ſays, 
4 conſent you take livery preſently, aud orders his ſervants to take him 
for their maſter. 2 Kol. 7. J. 25. | 

So, if he ſays gny words to the ſame import. Co. L. 48. a. 

If the land lies in ſeveral coygpties, he ought to make livery in each 
county. Lit. /. 61. | 


But livery in part, in the name of the whole, is ſufficient for all in 


the ſame county. bid, 
So, if an heir enters into part of the land deſcended, and makes 


livery therein in the name of the whole, it is ſufficient for all the lands 
which deſcended. 2 Rol. 5. J. 36. | 

If a man leaſes to A. for years, remainder to B. in fee, in tail, or 
for life; he muſt make livery to A. Lit. /. 60. Mo. 14. 
And if a leaſe be to A. and B., livery to one of the leſſees is ſuſſi- 


cient, Cor Lo 49. b, | 


(B 2.) Secundum formam chartz.] If livery be made ſecundum 
formam charte, this implies the effectual quantity an4 quality of the 
eſtate contained in the deed. Ce. L. 48. 4. Aut 

« n ; 


conveyance at common law, livery of ſeiſin is re- 
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And therefore, if he delivers ſeiſin of one parcel ſecundum 


mam 
charte, tho” he does not ſay in the name of the whale, all in the deed 


paſſes, Co. L. 48. a. : | 
Or, to one feoffee, the eſtate paſſes to all the feoffees named in the 
deed. Co. L. 48. a. - | | 
So, if he makes livery ſecundum formam charte, it operates accord. 
ing to the effect of the deed, tho' there be a miſtake of a name, Oe, 
in the deed. R. 2 Rol. 2. l. 6. | | | 


So, if the party adds words contrary to the intent of the deed, they 


ſhall be rejected; as, ii the deed conveys in fee, and livery is made 
for life ſecundum formam charts, the fee paſſes. Co. L. 48. a. 


(B 3.) N by attorney.) Liyery ought to be made by the feof. 
for, and taken by the feoftee, in perſon, or by attorney lawfully con- 
{titured. Vide pot. (B 8) | | 

It an attorney be appointed to make, or take liyery, jt ought to be 
by warrant ot attorney in writing. | | 
And either party may make one or more to be his attorney, to give 
or take livery for him, 2 Rol. 8. J. 25. 1 

A man attainted, outlawed, excommunicated, profeſſed, a villein, 
an alien, an infant, or femercovert, may be an attorney to make, or 
take livery. Co. L. 5 2. à. b | 

So, a huſband may be attorney for his wife, or a wife for her huſ- 
band. Ibid. 5 

So, he in remainder for the leſſee for life, Bid. 

| Leſſee for years for him in reverſion, or remainder, Ibid. 

And, if a leſſee for years makes livery for his leflor, his term is not 
merged. Co. L. 52, a. R. 1 Leo. 192. | 

So, if a reverſioner makes livery for the leſſee for life, he may enter 
for the forfeiture, Co. L. 52. a. 5 | 
his livery cannot be for the leſſee, who has no freehold. Jbid. 

If an attorney makes livery of an acre in the name of all, it is ſuf- 
ficient for the whole, tho' his warrant was to make livery of all. 2 Rol.8. 
J. 17. 43. TEA | | : | 

9, *F he makes livery in one ſecundum formam charte, which com- 
prehends the whole. Cs. L. 5 2. a. | | 


Or, makes livery to one ſecundum formam charte, when the feoff- 


ment was to ſevecxal perſons. Ibid. 75 
Tho' his daa. a. was expreſs to enter into all, and to make livery 

of or to all. Jbid. | Oe, oy 
If a warrant be to three conjunfim & diviſim to make livery in all 


and ſingular the lands, Sc. each ſeverally may make livery of part of 


the lands. R. 1 Leo. 192. 1 And. 246. 4 Leo. 196. 

If the warrant be, that he ſhall enter into any part in the name of 
the whole, he may make livery of lands in the poſſeſſion of ſeveral 
tenants, ſeverally. R. Hard. 314. | 
So, if livery be made after three rent-days incurred, it ſhall be good, 
if it is not confined to any time. R. Mo. 875. | 

But he ought ſtrictly to purſue ti effect of his warrant ; and there» 
fore, if the feoffor was diſſeiſed, and gives a warrant to enter into all 
the parcels, and make livery of them ; if he enters only into one, and 
n akes liyery ſecundum firmem charze, it ſhall be void; for, without 

| : entry 


Otherwiſe, if a reverſioner makes livery for a leſſee for years; for 
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entry into all, the eſtate ſhall not be reveſted for ſo much into which / 


he did not enter. Co. L. 5 2. a. 2 Rot. 9. I. 15. 


So, if a letter of attorney recites a feoffment of roth April, where 


it was gth April, and gives authority to make, or take livery ſecundum 
formam & effetum chartæ prædictæ, and livery be made upon it, it will 
be void; for there is no ſuch feoffment. R. Cro. El. 603. | 
Bo, an attorney cannot, make livery within view. Co. L. 52.6, 

If a feoffment be by indenture, there cannot be a warrant of attor- 
ney therein to make livery, if the attorney be not made a party to the 
indenture. Jbid. (Vide margin ibid. cont.) p | 
But a deed-poll may contain alſo a warrant of attorney to make 
livery. Bid. | 

How livery ſhall be made in a feoffment of a'moveable inheritance, 


wide ante, (A 2.) 


(8 4.) Livery in law.] So, if the feoffor ſays to the feoffee, in 
ſight of the houſe or land, I give you yonder houſe, & c. enter and tale 
paſſelſion, and he enters in the lifetime of the feoffor, it ſhall be a 
good livery in law. Co. L. 48. 3. R. Pol. 47. | | 

Or, enter and enjoy it according to the effect of this deed. 2 Rol. J. J. 1. 

Or, if he delivers to him the deed, and ſays, God give you joy of it, 
2 Kol. 7. J. 5. | | ; | 

Or, 1 il you enjoy according to this deed, and ſhews him the land. 
2 Rol. J. J. 10. | | 


So, livery within view ſhall be good, tho' the feoffment be withoor 


deed. Co. L. 48. ö. La 
Tho' the land lies in another county. Bid. 

So, it ſhall be good if the feoffee enters in the life of the-feoffor, 
tho' the feoffee be a woman, and married before her entry, to the 


feoffor, or any other, who enters and claims in the right of his wife, 


2 Kol. 3. K. 1 Mod. g1. EE 4 
Tho the feoffor be a woman}; and married to the feoffee before entry. 


R. 1 Vent. 186. Pol. 50. 2 Lev. 34. 
So, if the feoffee dares not enter for fear of death or mayhem, it 


is ſufficient if he comes as near the land as he dares, and claims it, 


Co. I. 48.6. . 
Vide poſt. (B 8.) | 


(B 5.) When Livery is not good. 


But if a man delivers a deed of feoffment to the feoffee upon the 


land without ſaying, in the name of ſeiſin, it is not a good livery ; for 
it has another effect. Co. L. 48. a. | | | 

So, if a man ſays to another upon the land, 7 give or demiſe you this 
land for life, without more, it does not amount to a livery, bid. 
Or, if he ſhews him the land, without ſaying any thing, and he 
enters and the feoffor agrees thereto. 2 Rl. 7. I. 15. Ted 

So, if a feoffment be to A. for years, remainder to B. in fee, livery 
cannot be given to A. within view; for no one can take by livery in 
law, who does not take the freehold. Co. L. 49. b. 

So, if an actual livery was intended, and is not well executed, it 


ſhall not be good as a livery in law. 2 Rol. 7. J. 40. 


(B 6.) If the decd to which it relates is veid.J- So, if a man makes 
livery 


livery ſecundum formam charte, it has no operation, if the deed be of 
no effect; as, if the deed be, habendum after the death of the feoffor, 


or in futuro. Co. L. 48.b. Vide peſt. (B 8.) | 
So, if a man leaſes for years by deed, and makes livery to the leffee 


ſecundum formam chartæ, the leflee has only for years, and the livery is 


void. Co. L. 48. b. 


G 5.) Fit be not made of the poſſeſſion. } So, if A. makes a leaſe for 
years, and afterwards makes a feoffment of the ſame land, and livery, 
without the outer or aſſent of the leſſee, it ſhall be void. Co. L. 48. b. 


2 Rob. . 16. Mo- tt. 

So, if a leaſe be of a houſe and ſeveral cloſes, and livery is made 
in the cloſes, when the leſſee, his wife, or ſervants continue in poſ- 
ſeſſion in the houſe, it ſhall be void for the whole; for poſſeſſton of 
the houſe, or any part of the land by the leſſee, is poſſeſſion of the 
rg R. 2 Co. 32. a. 2 Kol. 4. I. 40. 50. Mo. 250. Co. Le 
48. 6. | 


So, if the leſſee be abſent, but his ſervant continues in poſſeſſion, 


and livery is made with the aſſent of the ſervant ; for his afſent does 


not diſpoſſeſs his maſter. 2 Rel. 5. J. 7. | 
So, if a ſtranger makes a feoffment of land, and livery with the 


aſſent of leſſee for life, without ouſting him; it ſhall be void. Jon. 


457- 
So, if tenant by ſtatute-merchant, ſtaple, or extent, be in poſſeſ- 


ſion, livery of the land without his aſſent ſhall be void. 2 Ro. 3. 


J. 53. 5 x 5 

So, if the leſſor enters upon the king leſſee for years, and makes 
livery, it ſhall be void; for his entry does not ouſt the king. 2 Kol. 5. 
I. 18. 5 Es RD 

But if livery be made by the leſſor, when his leſſee, his wife and 
ſervants, are all abſent ; tho” he has cattle upon the land, it ſhall be 


good. Co. L. 48. b. 2 Rol. 4. J. 21. 45. Dy. 340. 


Or, if the leſlec be preſent and aſſenting. 2 Rol. 5. J. 15. 

Or, if he be only leſſee at will, tho? he diſſents; for the livery ſhall 
be a determination of the will. Dy. 18. b. 2 Kol. 4. J. 14. 

So, if the leſſor ouſts his leſſee and family, and makes livery ; it ſhall 
be good, tho' the leſſee diſſents. | | 8 5 

Or, if the leſſee and his family quit the poſſeſſion at the time of the 
Avery. R. Dy. 363. a. 2 Rol. 5. I. 5. | | 

So, if the king leſſee for years leaſes to B., and the reverſioner ouſts 
B. and makes livery. 2 Rel. 5. J. 20. 

So, if huſband and wife are joint-tenants, and the huſband makes a 
ſeoffment; the livery ſhall be good, tho” the wife be upon the land, 
and difſent. 2 Rol. 5. I. 30. | | 

So, if a man makes a feoffment of land, part in poſſeſſion and part 
in leaſe, and makes livery upon the land in poſſeſſion (without enter 
of the leſſee, or his aſſent) in the name of the whole; it ſhall be good 
for all that is in poſſeſſion. Dy. 18. b. 2 Bol. 4. J. 5. 10. T 

So, if the other part was in poſſeſſion of a diſſeiſor. 2 Rol. 6. I. 12. 

90, if the feolfor has part in his own right, and part as guardan, 


livery | 


So, if leſſee for years leaſes part to B. at will, and livery be in the 
part of B. with his aſſept, without the aſſent or offer of the leſſee 
for years, it ſhall be void for the whole. 2 Rol. 4. J. ult. 
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livery in his part, in the name of the whole, ſhall be pool for the 
whole: R. 2 Rol. 4. I. 3% 


So, if tenant in tail makes a dilcontifinance to the uſe of himſelf 


in fee, and afterwards leaſes for years, and dies; a feoffment by the 
iſſue and livery ſhall be good, without cer or aſſent of the leſſee; 
for before entry the iſſue was remitted, by which the leſſee became 
tenant by fufferance. R. 2 Rol. 5. J. 45. 

- So, the king's tenant may make a feoffment and livery, before 
livery ſued, or an amoveas manum executed: 2 Rol. 5. J. 25. 50. 


Cro. El. 523. 


(B 8.) If it does not take gfect immediately.) So, livery is not good, 
where it does not take effect immediately; for it cannot give a free- 
hold in futuro. Co. L. 217. a. 

As, if a leaſe be to commence at Michaelmas, remainder to A. in 
fee, and livery is made before Michaelmas it ſhall be void: Co. L. 
217. . 2 Rol. 109. 

So, if a leaſe for years begins immediately, remainder to the right 
heirs of A., the remainder {hall be void; for there is no one in whom 


the frechold can veſt ; for non eft heres viventie, and a ſrechold fhal! 


not commence, or expect i in futuro. Co. L. 217. a. 
So, if J. leaſes for life, and afterwards grants the reverfron, Ha- 


bendum after the death of the leſſee for life; it will be void, being 


made to commence in futuro. R. 1 Rol. 261. Vide infra: 

So, if a leaſe be 10th June to A. for life, habendum a die datilt, and 
Iivery by attorney 23d July; it ſhall be void. R. per three J. 2 Cre. 
153. 1 Rol. 229. R. Cro. Car. 388. 1 Rol. 828. J. 10. 

o, if lirery be made the ſame day by the leſſor in perfon. R. 
1 Rol. 828. J. 20. 829. J. 10. 

So, if A. leaſes for years to B., and afterwards confirms his leaſe, 
and grants to B. for one month after his former term, remainder to 
A. in fee; it will be a void grant of the fee ; for he does not grant 
it as a reverſion. R. 1 Rol. 828. J. 30. 

f A. enfeoffs B. of 10 acres out of 100 which F. or his heirs ſhall 


chuſe, it ſhall be void; for the livery cannot operate in ft uturo at his 


election. 1 Rol. $29. J. 20. 
So, if the king by patent leaſes lands to A., habendum a dis daths ; 


it ſhall be void ; for a freehold cannot wait, 'tho' it be by the king's 
letters patent. R. 5 Co. 94. b. 

But by grant a Freehold 1 may be created to commence in futuro: 
as, the king may grant an oſſice for life to B., to commence after the 
death, Sc. of A. who has it at will. R. Sal. 466. Skin. 446. 580. 

So, a rent de novo may be granted to commence upon a contin- 
gency. Sal. 466. 

So, a grant of a rent, habendum after his death, if he has not iſſue 
then living. R. 3 Lev. 370. 

So, a man, by covenant to ſtand ſerfed to the uſe of another, may 
make an eſtate to commence in futuro. 2 Cro. 180. 3 Lev. 371. 
Vide Covenant, (G 1.) 

So, a ſurrender of a copyhold, habendum after his death, is good 7 
ſor the eſtate veſts in the lord. R. Noy, 15 2. 

So, if a leaſe be to A. for life, habendum a die datt, and the deed 
be not delivered till the day after the date, and then livery is 1 


- 


Ce 


D. 


FEOFFMENT | ang- 
by attorney; it ſhall be good. 2 Tro. 153. 1 Kol. 829. 5. 1 Rot. 


230. | 
15 a leaſe be to A. for three lives 8th Auguſt, habendum a die confectio- 
nis, and livery is made by the leſſor himſelf gth September after; it 
ſhall be good. R. 2 Cro. 458. 2 Kol. 109. R. Mo. 759. R. Cro. 
Car. 9%. 5 | 
80 if a leaſe be by huſband and wife, to A. for life, habendum after 
Michaelmas next, and livery is made by them after Michaelmas ; it 
- ſhall be good. R. 2 Cre. 563. | * 
So, if livery be by attorney, where the letter of attorney is expreſs 
to make livery after Michaelmas. Ibid. | EEE 
So, if it be found by verdict, quod A. dimi/it ; tho' the leaſe appears 
to be a die datis, it ſhall be good; for it ſhall be intended that livery 
was made after the day. Cro. Car. 96. 
But if the jury do not find a demiſe, or when livery was made, it 
cannot be intended after, any more than before. Per three F. 1 Roi. 
230. 2 | 
1 if a feoffment be by an infant to commence at a future day, be- 
fore which the feoffor comes of full age, and after the day he makes 
livery ; i ſhall be good. 2 Rol. 109. 


 FERA NATURE. 
Vide Biens (F). 
FERRY. 
Vide Piſchary (B). 


FIERI FACIAS. 
Vide Execution, (C 4, &c.)— Proceſs, (F 5. 7.) 


rINK 
(A) The Antiquity of it. 


FINE is a feoffment upon record. Co. L. 10.4 
But it is an improper feoffment. 1 Sal. 340. | 5 
And it is called a fine, becauſe finem ponit /itibus. Co. L. 262. Pl. 
Com. 369. | 
And it is as antient as any court of record. Pl. Com. 357. a. 368. b. 
And it was levied before the Conqueſt. 2 1-ft. 511. Pl. Com. 368. 
Dub. Mad. Form. Inſt. 13. $: | 


(B) By whom it may be levied. 


ALL perfons of full age and ſound memory may levy fines of lands 
of which they are feiſed. Vide Weft. Symb. 3. a. ory 
Tho! ſeiſed only of a reverſion or remainder. Vide Weſt. Symb. 3. B. 
So, huſband and wife, of lands of the wife. | 
So, a parcener, joint-tenant, or tenant in common, may levy a fine 


90, 


ol his purparty. Vide WP. Symb. 3. b. 


$7. 7.4 4432 
80, 2 corporation ſole may levy a fine of his lands, which he has it 


corporate capacity. 

So, a man may levy a fine, tho” he be outlawed in a perſonal Action- 

[8o, tenant in tail who has committed murder, before conviction ; 
and it ſhall bar the heir in tail. Stevens v. Winning, H. 4 G. 7. 
2Wilf. 219.] 

So, infant truſtees, by order of Chancery. Barner, 217.] 

So; a fine by a man non compos, tho? it ought not to be levied, binds 
for ever, when it is levied. 

f it is ſuggeſted that cogniſor is inſane, he may be produced and 
examined in court. Barnes, 218.] 

So, a fine by a man attainted for treaſon or felony, binds all but 
the king. Vide Weſt: Symb. 3. u. 

[So, a fine levied, by a tenant in tail who had committed murder, 
between the time of the ſtoke and the on, ſhall bar the tail. 
Semb. 2 Wil. 220.] 


So, a fine by an alien. | | 
DO, a fine by an infant, or feme-covert without her huſband, binds 


till it be avoided. Vide Baron and Feme, (P 1. ) — Enfant, (B 2. ) 
Lid. 2 Bl. Rep. 1205. a fine acknowledged de bene eſſe, by a feme-covert | 
whoſe huſband was abroad, before the Lord Chief Juſtice then in 
court. ] 

But, a fine cannot be levied by a corporation aggregate; for it can- 
not act but by attorney, and it cannot make conuſance by attorney. 

So, if commiſſioners take a fine of an infant, Ec. th» court will 
grant an attachment againſt them; and, upon examination and in- 
tpection, the fine ſhall be vacated. . R. Skin. 24. | 


(0) To whom. 


AL perſons who may be grantees, may be conuſees of a fine. 
Vide IV eſt. Symb. 4. a. | 
So, a fine may be levied to a corporation aggregate. Bid. 
But a fine cannot be levied to any not a party to the writ of cove- 
nant, except by way of remainder. 
Nor, to two perfons and their heirs ; for the court will refuſe it. 


R. 1 Leo. 62. 
' Yet the king may levy a fine to two and their heirs, and the court 


will not refuſe it. 
So, the king's tenant for * king's benefit. 


(D) Before whom. 


BY the ft. 18 Ed. 1. de meds levandi fines, a fine ought to be | levies 
beſore four juſtices in C. B. or in eyre, and not elſewhere. 

And the number of juſtices ought to be above one; and therefore, 
they were named antiently, that the number might appear. 2 1nft. 5 14. 
1 H. J. ro, ir. 

Now, by ft. 4 H. 7. fines ny be levied before the juſtices of the 
common pleas. | 

And thereſore, the number of the juſtices i is not now material. 


2 Inft. 515. 
I 
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FINE _ 
| If it be before three juſtices in C. B. omitting the other, it hall be 
good. Semb. Cro. El. 677. = N 
So, a fine may levied in the counties palatine of Lancaſter and 


Cbeſter. Vide Weſt Symb: 5. ö. rl 


[And if a fine be found by a verdict to have been levied before the 
juſtices of the county palatine of Lancaſter, the court will preſume 


they were juſtices who had power to take the fine. 1 Wilf. 275.] - 


So, before juſtices in eyre. 2 1nfl. 515. ; 
And in a court of antient demeſne, of lands of antient demeſne. R. 
1 Sal. 340. Vide Antient Demeſne, (G 2.) 
But a fine cannot be levied in B. R. 2 Hf. 515. : " 
So, by the ff: de modo levandi fines, 18 Ed. 1. it ought to be before 
the juſtices of C. B. or in eyre, and not elſewwhire: and therefore, where 


a man has power zenere p-acita, a fine cannot be levied before him. 
2 Infl. 5 15. 5 


So, againſt thoſe negative words of the ſtatute, the king cannot 


grant a power to levy a fine. 2 Inf, 515. 


So, a man, or a corporation, cannot preſcribe for levying fines in 
his court. Dub. 1 Leo. 188. Cro. El. 116. Ow. 93. 1 Sal. 340. 

So, a fine cannot now be levied in the Exchequer, tho' it was an- 
tiently levied there. Mad. 145. : 1 


(E) The Parts of a Fine. 
5 (E 1.) The Original Writ. | 
(E 1.) Upon what ri HERE are five parts of a fine. 5 Co. 
it may be levied.) T 38. 5. f | $ & 
The firſt part of every fine is the original writ. 5 Co. 38. 6: 
By the /. 18 Ed. 1. the order of law does not ſuffer that a final 
accord be levied in the king's court without an original writ. D. cont. 


21 Ed. 4. 60. ö. 62. a. q: 6. Mad. Form. Int. 17. | 
The moſt uſual writ, upon which a fine is levied, is a writ of 


. covenant, which is not perſonal, but real, and requires performangg, 
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and execution of the covenant. 1 Sal. 340. ; 
Yet it may be levied upon every writ, by which land is demanded, 
or by which land is charged or bound, or which concerns land in any 


ſort. 5 Co. 38. 6. 1 Sal. 340. . 


As, in a writ of right. 1 Sal. 340. a | 
A warrantia chartæ. 3 Co. 39. Bend. pl. 138. Mad. Form. 368. 

o. | | 
"— writ of meſne. 5 Co. 39. 

A writ of cuſtoms and ſervices. Vide Weft Symb. 6. a. a Inf. 513. 

A præcipe quod reddat. 5 Co. 39. | e 

Per que ſervitia, or quem redditum reddit. 5 Co. 39. 

De rationabilibus diviſis. 5 Co. 39. 8 

In an aſſiſe of mortd'anceffor. Mad. Form. 365, 366. 

In a writ quod habeat a way ultra terram of the conuſor. Vide Vt 
Symb. G. 5. 2 Inſt. 513. | 

So, in a writ of darrein preſentment, quare impedit, &c. 2 Inſt. $14. 
Mad. Form. 364. . 

So, a fine may be levied by a vouchee to a demandant, or by the 


demandant to him. 2 Ii, 514. 


Or; by teriant by receit to a  demandant or by the demandant to 
him. 2 Inf. 514. 

But a fine without an original writ is erroneous. 2 If. 513. 

So, if it contains more than was in the original. 2 If. 513. 

Or, be levied to more perſons. 2 Inf. 514. 

The writ of covenant, upon which a fine is levied, ought to be 
written without razure, or interlineation. 

It ought to be without falſe Latin. | 

The tefte ought not to be upon a day not dies juridicus. 

It ought to have fifteen days between the zee and return. 

It ought, regularly, to be tefte'd before the dedimus bote late. 

Or, upon the ſame day. Hut. 135. Vide poſt. (E 7.) 

It ought to be returned as another writ. 

If a fine be of a thing not compriſed in the original, it is void for 
that; as, if the writ be of the manor of B., and the fine of the manors 
of B. and C., it is voidable for the manor of C. 2 If. 513. 


(E 2.) Of what things.) A fine may be levied of all things, of which 
a precipe quod reddat lies. 2 Inſt. 5 13. 
As, of all manors, meſſuages, lands, tenements, and 1 
ments. Weſt Symb. 6. b. 
Of a rent in effe. Vide Weſt Symb. 6. b. 
So, of a rent not in efſe before. Vide Weſt Symb. £ * 
Of a reverſion, or remainder, Vide 22 
So now, ſince the /. 32 H. 8. 7. it may be [evied of reQories, 
vicarages, tithes, penſions, oblations, and all eccleſiaſtical inheritances 
made temporal. 
Of a chauntry. Vide We Symb. 7 | 
So, it may be of a ſeigniory. 2 IWeſt Sy mb. 
Of all ſervices; as, homage, fealty, &c. 2 Wefl Hul. 6. b. 
Of acquittal, and of every thing for which a præcipe quod faciat 
lies. 2 Inft. 513. 
So, it may be levied of common of paſture. Vide Wt 8 6. 6. 
Of a corody. Vide Weſt Symb. 6. b. 
Ok an office; as, of the cuſtody of a foreſt. 
Of a boilary. 
Of two pools and a fiſhery in the water of D. 
Of an annuity. | 


(E 3.) In what order.) All things, of which a fine is levied, ought 
to be mentioned in proper order. 2 Weſt Symb. 8. b. 

As, an honour before a caſtle, a caſtle before a manor, a manor 
before a meſſuage, Vide Weſt Symb. 8. b. 

A meſſuage, toft, mill, 4 garden, land, meadow, paſture, 
wood, heath, moor, juncary, marſh, alder, broom, rent, follow ac- 
cording to the verſes in the regiſter, Me. toft. mol. col. gard. ter. 
Prat. paſt. boſ. brue. mora. junca. _—_ alnet. ruſc. redd. ſeftare priora 
Vide Weſt Symb. g. b. 

Things general ought to be put before ſpecial; as, land, the genus 
before meadow, paſture, wood, &c. which are ſpecies of it. Vide 
Weſt Symb. 8. 6. 

So, things entire before parts of a thing. Vide V. eft Symb. 8. 8 

So, things excepted, after the thing out of which they are excepted. 
Vide We/l Symb. 6. b. If 
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I there are ſeveral diſtin things, each, after the firſt, begins with 


theſe words, ac de, necnon, ac etiam, OY ac ulterius ac inſuper 3 
and ſo ſeriatim toties quoties. 2 Inſt. 

And for want of the regular order of theſe words in a fine, the for- 
gery of it hes been detected. 2 1. 514. 


(E 4.) the: what names.] In a fine; an hondur may be failed by the 


name of the Honour of T. Vide Grant, (E 4.) Vide Weft Symb. 7. ö. 


Vide Grant, (E 1, &c.) 
Or, may paſs by the name of a manor. Vide Weft Symb. J. b. 
** a caſtle, hundred, c. may be demanded by their own names. 
Vide Wet Symb. 7. b. 
Or, may paſs by the name of a manor. Vide We | Symb. J. b. 
90, a manor may be demanded by the name of the manor of B., 


without naming any vill in which it lies. Fide Vg Symb. J. B. 


And by the name of a manor, a manor only in reputation paſſes, 
Cont. Ney, 7. N. cont. Cro. El. $24. 507. Vide 1 Lev. 27. K. acc. 


So, lands reputed parcel for 80 years. R. 1 Lev. 27. Vide Grants | 


(E 10.) 

So, by the name of a meſſuage, a curtilage, garden, orchard, . 
mill, dovehouſe paſs. Vide Wet Symb. 7. b. 

So. a toft, cottage, chamber, — 657. Vide Weſt Symb. 7. b. 


Or, they may paſs by their reſpective names. Vide Weſt 55555. 7.6. 


So, a chapel, or hoſpital. Vide Weſt Symb. 7. b. 


So, it may i levied of any thing, of which a præcipe quod reddat 
lies. 2 Int. 5 | 


Or, of <a, a a preripe guod faciat, permittat, or teneat lies. 2 It. 


Land onght to be demanded by the number of acres in ſuch a vill. 
Vide Weſt Symb. 8. 
If the intent appears, that all the eſtate in B. ſhall be included, all 


paſſes by ſo many acres as is the reputed meaſure ; tho' by the /. de 


terris menſurandis the meaſure is not above three fifths of the eſtate. 


Semb. 2 Mod. Ca. 276. (2d part of 2 Med. Ca.) 


So, of tb parts of a manor, is ſufficient ; without ſaying, in three 
parts to be divided. 1 Leo. 115. 


But a fine of a tenement is not good; for it is not of a certain im- 
port. 1 Leo. 188. 


The uſual manner is to name the lands in ſuch a pariſh, oh; or 
known place. 2 Mod. 48. 

80, it may be in a hamlet. 2 Med. 48 

Or, of a tenement in Golden Lane, cho it be not a vill, or a hamlet. 
2 Mad. 47. R. Cro. El. 693. 

Or, in the liberty of V. N. 2 Med. 4 49- 

So, if there are the vills of V/. and C. within the liberty of W., a 
fine of lands in the liberty of V. paſſes the lands in all the vills in 


| that liberty. R. 2 Med. 


So, a fine of lands in a \ pariſh paſſes lands in all the vills in the ſame. 
pariſh. R. 1 Vent. 170. 2 Cro. 120, 


So, if a fine be of a houſe, or land, by a known name, tho" there 


be not any ſuch vill or place ; as, if the houſe be called Eaſton in B., 


and a fine be of lands in A., Eaſton and C., omitting B., it * be good. | 


R. Cro. Car. 199 2 Gods _ Jun. 301. 


If 


1 
| 
| 
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If a cloſe be named A., and a fine be of land in A., where there is 
no ſach vill. R. 2 Cre. 574. Re | 
So, if a fine be of paſture in Arſbcom, where it is written Ar/comb. 
2 Cro. 574. - | 
If a fine be of lands in O., to the uſe of B., of lands in S., which 
is a place known in the vill of O., to the uſe of C., it ſhall be good to 
C., for the lands in S. R. 1 And. 245. | 
But, if a fine be levied of lands in A., this paſſes only land in the 
vill of A., and not land in B. or any other vill within the pariſh of 4. 
R. 2 Cro. 120. Vide Pariſh, (C 1,2.) rods 
Or, in B., it does not paſs land in a hamlet of the ſame pariſh, 
which has ſeparate conſtables; for it is a diſtin vill. R. 1 Vent. 143. 
1 Vent. 170. | | 


(E 5.) The caption of the fine in court.) By the common law, the 
parties who levied a fine ought to do it in court in perſon, by which 
the court might judge of their ſufficiency. 2 Inf. 512. Vide Mad. 
Form. Inſt. 14. 5 

And therefore, after the writ of covenant compounded, indorſed, 
and entred at the alienation- office, and affixed to the præcipe and con- 
cord, it ſhall be delivered to the ſerjeant. Comp. Att. 95. 

By the ff. 18 Ed. 1. de modo leuandi fines, when the writ. is read in 

preſence of the parties, the ſerjeant ſhall ſay, conge d accorder, the juſ- 

tice ſays, que donera ; the ſerjeant names the parties; and when it is 

agreed of the ſum, the juſtice ſays criez la peace, and then the ſerjeant 
recites the concord. Vide 2 Inſt. 5 12. | 

If there be a feme-covert ſhe ſhall be examined by the puiſne judge, 


and her examination recorded. Vide 2 Inſt. 515. , 
And always, where a feme-covert levies a fine, ſhe ought to be exa- 4 
mined ; and if ſhe does not aſſent, the fine ought to be received. 2 Inf. « 
15. | 
: 8, if a fine be levied of land to huſband and wife, who grant and 
render it; there the wife ought to be examined. 2 Ist. 515. & 
But, where a fine is levied of land to huſband and wife, ſhe need c 
not be examined. 2 Inft. 515. 5 | ' 
And, if her examination be recorded, it cannot afterwards be aver- M 
red that ſhe was not examined. 2 fl. 515. - 
So, a fine taken in court need not be ſigned by the hand of the 8 
judge, as is done where it is taken out of court. Semb. Dy. 320. 6. n 
(E 6.) Out of court. Before the chief juſtice.] The chief juſtice of gc 
C. B. virtute officiit may take the caption of a fine out of court, with- R 
out a dedimus poteſlatem. 2 Inft. 512. Dy. 224. b. Cre. El. 469. 
The præcipe and concord in paper ſhall be read to the parties in the th 
preſence of the chief juſtice, and being acknowledged and ſubſcribed 
by them, the chief juſtice ſets his name to it. Compl. Att. 96. = 
Afterwards it ſhall be engroſſed in parchment, and ſigned by the 5 
Ch. J., and upon that the curſitor makes the writ of covenant, which | 
ſhall be compounded at the alienation- oſſice, and the king's ſilver paid, 20 
and the fine conveyed to the other offices. Compl. Att. 96. co 


30, a judge of aſſiſe may take a fine, without a dedimus poteſtatem, 
if he has a ſpecial patent to take them in his circuit. Dy. 224. b. 
| | E But, 
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But, the chief juſtice of B. R., or any other judge, cannot take the 
caption of a fine, without a dedimus pote Nane. Dy. 224. b. | 


(E 7.) By dedimus proteſtatem.] By the ff. Carl. 1 5 Ed. 2. if any 
by age, impotence, or caſualty, be Kin cars that he. cannot come 
to our court, two or one of the juſtices, by aſſent of the reſt, ſhall go 
to the party diſeaſed, and receive his conuſance on the plea in which 
the fine ought to be levied, Sc. 

If there go but one, he hall take with him an abbot, prior, knight, 
or man of good fame or credit, and certify the court thereof by the 
record; that all things incident to the fine being examined by _ it 


may be duly levied. 


And upon this a dedimus poteftatem i is granted to any judge, ſorjeant; 
or knight only, to take the fine; for it is now uſual for one only to 
do it, tho” the ſtatute ſays, :f one go, he ſhall take with him an abbot, & 

So, it may be granted to other commiſſioners, if a knight be named 


in the writ of dedimus poteſtatem. 


After the writ of covenant, and dedimus pote atem ſealed, com- 
pounded, and affixed to the præciße and concord, the judge, Cc. or 
commiſſioners ſhall take the caption of the fine. 

The dedimus potęſtatem ſhall be good, tho? it bears zefle before the | 
writ of covenant, and tho? it recites the writ of covenant to be depend- 
ing. 1 Rol. 223. Cro. El. 677. Vide infra. | 

Or, after the caption. R. Cro. El. 275. 

So, the caption may be taken of one, at one time or place, and of 
another eiſewhere. Cro. El. 577. 

If the dedimus polgſtatem be to take of four, and it be taken of three, 


| and the other refuſes, it ſhall be made good for thoſe three. R. Cro. 


El. 576. 

But, if the dedimus poteſtatem be to two jointly, a caption by one 
will be erroneous. Cro. El. 240. 

If the return be, executio iſtius brevis patet in quodam panel annex.y 


for in quaddm ſcheduld, it is not material. R. 2 Cro. 78. 


If the caption be by a dediinus poteſlatem, which bears eſte upon the 
ſame day with the writ of covenant; yet it ſhall be good, tho? the 
writ recites the writ of covenant to be depending: Hut. 135. X. 
2 Cro. 11. Vide ante, (E 1.) 

80, if the dedimus poteſtatem bears tefte before the writ of covenant. 
Semb. 1 Rol. 223. K. cont. Cro. 740. Vide ſupra, | 

Tho' it be five years before. Jen. 420. 

So, if the caption be before the writ of covenant, the fine ſhall be 
good ; for the fine, being afterwards engroſſed, cannot be avoided, 
R. 2 Vent. 48. R. Cro. El. 275. 

Or, after the return of the writ of covenant, tho' the writ is not 
then depending. R. Hut. 135. R. 2 Jon. 83. 

So, if there be a caption, and the king's ſilver paid, the fine ſhall 


be good, tho' the conuſor dies before the fine be engroſſed. 2 Int. 511. 


5 Co. a. 

[if = conuſor is alive at the payment of the prefine, the fine is 
good, tho' he dies after the 1e, and before the return of the writ of 
covenant. Barnes, 214, 215. 2, tamen, et vide (E 8.)] 

So, if the conuſor dies after the caption, and before the king's filver 
paid, if the fine be afterwards ingroſſed as a fine of a term before his 

| N 3 death: 
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death; for it cannot be averred againſt the record. R. Hob. 330, 
R. 3 Med. 141. R. 2 Vent. 48. EY, 
38.0, if the conuſor dies beſore the time of certifying the caption ; 
for it carinot be averred againſt the certificate, which is a record, 
2 Cro. 12, Dy. 89.6. | 
But, if it appears upon record that the conufor died before the writ 
of covenant returned, it will be error ; for by his death the writ abates. 
R. Cro. El. 469. R. 2 Jon. 181. Ray, 462. R. Shin. 343. 
Il the conuſor die before the return of the writ of covenant, it ſhall 
be vacated by the court, without error, tho? it has paſſed all the offices 
for the poſt-fine, (which is the king's ſilver,) became due, and was 
paid after the death of the conuſor. Watts v. Berkett, H. 33 G. 2. 
2 Will. 115. J 9 3 
S8o, if one conuſor dies, it will be error, and the whole fine avoided. 
R. 3 Mod. 99. Semb. 2 Lev. 127. 
So, if it appears upon record that the conuſor died before king's 
filver was paid. Semb. 2 Lev. 127. 2 Infl. 511. 

By the ff. 23 El. 3. ſect. 5. they who certify the caption of a fine, 
tic. ſhall mention the day and year of the acknowledgment ; and no 
clerk ſhall receive it otherwiſe, on pain of 5; J. for every offence, 

If a judge, or commiſſioners, refuſe to certify, a certiorari lies to 
them, commanding them to certify. | De 

And if they do not, an alias, pluries, and attachment lies againſt\ 
them, 

But by the ff. 23 El. 3. ſect. 5. they are not bound to certify but 
within a year after the caption. | 

If a judge or commiſſioner dies before certificate, a certiorari goes 
to their executors. | 

If a caption be by R. M. Enight, it cannot be alleged that he was 
not a knight. R. 2 Cro. 11. | 

If a caption recites præcipe J. Foſter, where the writ and dedimus 
poteſlatem are inter J. Foſter, it is not material; for they are the ſame 
name in ſound. K. 2 Cre. 77. © 

[The due acknowledgment muſt be ſworn to before a juſtice of 
C. B., or it cannot paſs, oath before C. F. in America, and atteſted 
by a notary, not ſufficient. So held, P. 8 G. 2. Barnes, 216.] 

[Yet it is ſaid it may paſs, tho' not ſigned by the cognizor, on affi- 
davit of commiſſioner to the due acknowledgment. Barnes, 219.] 

[So, that it may paſs on the affidavit of a commiſſioner, tho? not 
an attorney. Barnes, 217.] 

[And a fine taken at Hamburgh, paſſed on oath before a clerk of 
the Hamburgh Chancery, and authenticated by his certificate as a no- 
tary. M. 24 G. 2. Barnes, 217. l 

[So, a fine taken in Scotland, regular in every other reſpect except 
that it was not taken in the preſence of an attorney of any of the 

_ courts of Weſtmin/ier-Hall, who might have made the uſual affidavit 
of its being duly taken, was allowed on the affidavit of the demands» 
ant that there was no ſuch attorney reſident in or near the place. 
" 13 G. 3. 2 Bl. Rep. 880. Vide Rule, C. P. M. 39 Geo. 3. 
1 Bo. Pull. 362.) | | 


% 


(E 8.) Licence to agree. 


The ad part of a fine is the licence to agree. 5 Co. 39- i 
| | or 


For upon every fine there ought to be paid a ſum pro licentid con- 
cordandi. Vide 2 Inft. 511. | 1 
And this is an antient revenue of the crown. 5 Co. 39. a. 2 Hf. 
p I I 4 5 % a 
6 This fine is the ſame as upon every original in a real action; viz. 
one noble for every five marks per ann. 2 [nft. 5 11. 
And the poſt-fine is as much as the firſt fine, and half as much 
more. 2 Inft. 511. | : 
If the land be under five marks, there ſhall be no fine in the hana« 
per, but only one noble pro licentid concordandi. 2 Inft. 511. | 
If no value of land appears indorſed upon the writ of covenant, or 


otherwiſe, by which the king's filver may be taxed, it is error. R. 


2 Jon. 83. 7-0 | | | 

| Pa iis ſufficient, if the king's ſilver be indorſed upon the writ of 

covenant, under the hand of the judge, tho' it be not entred upon 
the roll. Semb. Dy. 320. 6. \ 

[l After return of writ of covenant in the life of cognizor, and entry 


of poſt-fine at king's filver-office, though after death of cognizor, ca- 


vent is too late. Barnes, 218.] 

[IF fine is taken, and cognizor dies, and then writ of covenant is 
ſued out, teſte'd before the ded. por. but returnable after cognizor's 
death, and fine paſſes the offices, and king's filver recorded before 
caveat, yet it is void, The concord is to be made at return of writ 
of covenant ; if party dies before, there can be no agreement. Barnes, 
220. RE ES 
| (E 9.) The Concord. 


(E 9.) Fine ſur conuſance de droit come ceo, &c.) The 3d part of 
a fine is the concord. 5 Co. 39. a. | 

And this contains the ſubſtance of the fine. 5 Co. 39. 4. 

All fines agreed to be levied are executed, or executory. Vide We 
Symb. 5.5. 2 Infl. 513. 0X 

A fine executed is, ſur conuſunce de droit come ceo, & c. upon a re- 
- leaſe, or upon a ſurrender. Vide Weft Symb. 6. 2 Infl. 513. 

A tne ſur conuſance de droit come ceo que il ad de fon done is ſo called 

from thole words in the fine, and it is the moſt high and powerful 
fine. | 


Antiently it had only theſe words, recogn. manerium & c. M jus * 


fius A. ut illa gue iidem A. & B. habent de dono prediff. D. 2 Inf. 
13. | 
7 . theſe clauſes were added, et remiſerunt & quiet? clam., 
&c. and the clauſe of warranty. 2 Inft. 5 13. | 
A fine ſur conuſance de droit come ceo, & e. grants the fee to the co- 
nuſee; and therefore there cannot be a remainder over upon ſuch fine. 
Pl. Com. 248. a. | ; 
But it grants the fee only by implication, which may be controlled 
by an expreſs limitation for life. R. 1 Sal. 340. 
If the precipe entred in the concord be duobus meſſuagiis, where the 


_ writ of covenant is duobus toftis, it is not material; for the concord 


relates to the writ of covenant and the dedimus potgſtatem, and entry 
of the precipe upon the concord, is more than is neceſſary, and ought 
to be a rehearſal of the ſubſtance of the writ ; but if it he variant, it 

is idle, R. 2 Cro. 78. 
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If a dedimus poteflatem and concord upon it be five years before the 
writ of covenant, where by the foot of the fine it is ſaid, hec eff finalis 
contordia capta 5 Fac. it ſhall be good; for it ſhall bel intended an- 
other concord according to the foot of the fine. R. by 220 J. tao 
cont. Jon. 420. | | | 

(E 10.) Fine upon a releaſe.) A fine upon a releaſe is, when he in 


reverſion releaſes by fine his eſtate to his leſſee for life, or years. 

If a joint-tenant releaſes by fine to his companion. 2 Cro. 696. 
If a donor of 50 acres has other 50 acres in K., and levies a fine of 

100 acres to the donee, who renders 100 acres to the donor for life, 


c. this operates as a releaſe as to the 50 acres contained in the gift, 


and the render operates as to the other 530 acres only; for it ſhall be 
reſtrained to the quantity intended by the deed declaring the uſes, 


Poph. 104. 


But a fine does not operate by way of releaſe, where the conuſee 


has no eſtate of freehold, either in remainder or reverſion, or there is 
no privity between the conuſor and conuſee. Ray. 146. Vide Re- 


teaſe, (B 3.) 


(E 11.) Fine upon a ſurrender.) A fine upon a ſurrender is, when 
a leſſee for life, or pur auter vie, tenant in tail after poſſibility, tenant 
by the curteſy, or in dower, by fine ſurrender their eſtates to him in 


reverſion. | ee | 
A fine upon a ſurrender is in the form of a fine ſur conufance de 


droit come ceo, & c. ſaving that they add the words, ſurſum reddidit, and 
omit the warranty. 


(E 12.) Sur conuſance de droit tantum.] Fines executory are a fine 


fur conuſance de droit tantum, or, ſur grant & render. Vide Weſt Symb. 6. 


A fine ſur conuſance de droit tantum omits the clauſe come ceo que il 
ad de fon done. | | 


(E 13.) Sur grant & render.) A fine ſur grant & render is when 
or a rent out of it, to the conuſors, or ſome of them. 

And this fine ſhall be always levied upon a fine ſur conuſance ds 
droit come ceo, & c.; for, if it ſhould be levied upon a fine executory, 
the conuſee has nothing which he can render to the conuſor, till ex- 
ecution. Vide Weſt Symb. 6. 855 | 
Or, it may be upon fines upon a releaſe, or ſurrender ; for thoſe 

are executed. | 
The render ought to be of a thing iſſuing out of the ſame land 
contained in the fine, and not of a thing collateral, or of another na- 
ture, which is not iſſuing out of it, nor incident to it. 2 nfl. 5 14. 

It ought to be to ſome party to the fine, if it be not by way of re- 
mainder. 2 Infl. 514. 4 Leo. 26. | | 

© So, a render ſhall be only of the lands granted by the fine, and 
intended to be paſſed by it, tho' the parcels compriſed are ſufficient 
for more lands; and therefore, if a donor of 50 acres in K., having 


other 50 acres there in fee, by fine grants 100 acres in X. to the do- 


nee, who renders 100 acres to the donor for life, c. nothing ſhall be 
rendered but the 50 acres in fee. 7 Poph. 104. 


y the ſame fine the conuſee renders the eſtate granted, or part of it, 


And 
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And a fine ſur grant & render operates as a feoffment and re- feoff - 


| ment. R. 1 Sal. 337 


But a render ſhall be tranſpoſed. by eonſtruction, to make it effec- 
tual; as, if a fine be to D., who renders a rent out of it, c. to A. 
and B., and the heirs of B., and afterwards renders the tenements, 
one of which, Cc. to 4. and B. for life, remainder to C. in tail, re- 
mainder to the heirs of B.; it ſhall be a good render of the rent. 
1 Leo. 255. Cro. El. 226. | . | 

So, it a render be of a remainder to A. upon condition, and for 
default, Ec. to B.; it ſhall be good. PI. Com. 34. 6. | 


(E 14.) Sur conceſſit.] So, a fine may be ſur conceſſit, when tenant 


for life, or for years, grants his eſtate, 


So, if he in remainder grants his eſtate to tenant for life. 2 Cro. 40. 

So, if J. and B. levy a fine to C., who renders to B. in tail, and if he 
dies without iſſue, quod tenementa integrꝭ remanebunt to A., this ope- 
rates as a fine ſur concęſſit of the reverſion to 4. X. Cro. El. 727. 
792. | 
A fine ſur concefſit grants only that which the party may lawfull 
grant; Se does — deveſt the eſtates of others ü Sen. 
per two J. 2 Lev. 154. : | 

[Fine ſur conceffit, and fine ſur Fay e droit come ceo, & c. can» 
not paſs in one fine ; if the caption is for both, one may be ſtruck out. 
Barnes, 216.] | 2 | 


(E 15.) How a fine executory ſhall be executed} A fine executory 
may be executed by entry, or by writ. Vide Weſt Symb. 57. Vide 
Execution, (A 6.) 

For the conuſee may enter into the lands compriſed in the fine. 


Vide Weſt Symb. 57. 


a Or, within a year, may have an habere factas ſeiſinam. Vide Weſt 

"mb. 57. | | | . 

1 And, after the year, a ſcire facias. Vide Weſt Symb. 58. 

A ſeire facias for executing a fine may be brought by the iſſue of 

tenant in tail. Ve Symb. 58. | | 
Or, by him in remainder, Co. Ent. 632. b. 

a Or, by the heir of him in remainder. Ve Symb. 59. a. Co. Ent. 
25. 630. | | 
Lo a ſcire facias for executing a fine, the defendants may plead quod 

partes finis nihil habuerunt. Weſt Symb. 59. a. Co. Ent. 631. b. 

Vide pot. (H 1.) | | | 

Quod partes finis habuerunt only for life. Co. Ent. 633. a. | 

So, to a ſcire facias for executing a fine by the heir, the defenda 


may plead that the plaintiff is a baſtard. Weſt Symb. 63. b. 


That auother was heir, cujus fatum ipſe habet. Weſt Symb. 62. a. 
Until a fine be executed, non-claim to bar any ſtranger does not 


begin. Pl. Com. 357. ö. 
(E 16.) The Note, and Foot of the Fine. 


| After conuſanoe, and before the ingroſſing of a fine, the chirogra- 
pher makes a note of the fine, which contains an abſtract of the ori- 
ginal and the concord. 5 Co. 39. 4. 5 


186 1 FINE. 
Ibe oflice of chirographer is appointed by the king's patent. Dy, 
176. a. Vide Courts, (C2.) OE 

If the writ of covenant with the dedimus poteſiatem be returned, the 
concord made, the king's ſilver paid, and the note of the fine made, 
the fine is then complete. Semb. Pl. Com. 431. . 

So, by the ,. 5 H. 4. 14. writs of covenant, and other writs 
| whereon fines be levied, with the dedimus poteflatem if any be, the 


knowledges, and notes of the ſame, before they be drawn out of the i 


Common Bench by the chirographer, ſhall be inrolled of record by 
the chief clerk, (viz. the cuſtos brevium,) for the old fee of 22d. To 
the intent, that if the notes in the cuſtody of the chirographer, or 
the fines, be embezelled, recourſe may be to the ſaid roll to have ex- 
ecution in the ſame manner as if the fines were not embezelled. Vide 
p9ft. (G z.) 
And this is called the foot of the fine. 
Which contains the day, year, and before whom levied. 5 Co. 39 a. 


F) Quid Juris clamat, &c. 


FF a fine be of a reverſion or remainder, if the particular tenant 
refuſes to attorn, a quid juris clamat iſſues, before the ingroſling, 
out of the record remaining with the cuſtos breviam. Weſt Symb. 47, 
tr. Pl. Com. 431. b. | 

So, if a fine be of a rent, and the terre-tenant refuſes attornment, 
a quem redditum reddit iſſues. Weſt Symb. 5 2. b. 


So, if a fine be of a ſeigniory, manor, Cc. a per que ſervitia, Weſt 


- Symb. 53. a. | 
So, tho” a fine be by one parcener, of her reverſion to the other. 
R. 3 Leo. 6. | 
If the conuſee dies pending the quid juris clamat, his heir ſhall have 
a new writ. Cre. El. 693. | 
But a quid juris clamat does not alter the fine, tho' the defendant has 


judgment for him. 
And if he pleads to part that he himſelf has the fee, and attorns 


for the reſidue; the fine may be ingroſſed for the whole. R. Cra. 


El. 693. | 
By the ff. 23 El. 3. no attornment on a fine ſhall be entred o 


record, except the perſon, mentioned to attorn, appear in court in 
perſon, or by attorney warranted by hand of the judge, or jultices 
of aſſiſe, on a writ of quid juris clamat, quem redditum reddit, or per 


gue ſervitia, as the caſe requires; and if entred, it ſhall be void, 


_ 


without error, &c. 


But now, by the /. 4 & 5 Ann. 16. all grants and conveyances 


thereafter to be made of any matters or rents by fine or otherwiſe, 
or of the reverſion or remainder of any meſſuages or lands, ſhall be 
good and effectual to all intents, without any attornment of the te- 
nants of any ſuch manors, or of the lands out of which ſuch rent was 
iſſuing, or of the particular tenant upon whoſe eſtate any ſuch re- 


mainder, or reyerſion, was dependent, 


: (G 1. \1 Proclamations, er. 


Br the /. 27 Ed. 1. de finibus levatis, note & fines in 5 12 


Y vandi publice & ſalemniter legantur, & placita interim ceſſant ; & bor 
frat per duos dies in ſeptimana ſecundum diſcretionem juſticiariorum. 

By the ff. 4 H. 7. 24. a fine ſhall be read and proclaimed in court 
the ſame term, and in three terms next enſuing the ingroſſing, and in 
four ſeveral days (but now, by the ff. 31 El. 2. only in one day) of 
the ſaid terms, and the pleas then to ceaſe. 

And by the ,. 1 Mar. 2 Parl. J. if the term be adjourned, a fine 
ſhall be of as good force, notwithſtanding the negle& of proclama- 
tions by reaſon of ſuch adjournment, as if the term had been held 
ſrom the beginning to the end. 1 Les. 84. 

So, if part of the term be adjourned. 
| If the conuſee dies before proclamations, his heir, if he pleaſes 
may cauſe proclamations to be made. R. Cro. El. 693. 

A fine without proclamations makes a diſcontinuance, but does not 
bar an eſtate-tail. 

So, a fine in antient demeſne, R. Lut. 781. 1 Sal. 340. Vide As- 
tient Demuſus, (G 2.) 

So, if a fine be determined or avoided before proclamations paſſed, 


it ſhall be of no effect, but as a fine without proclamations. R, 


2 And. 1:09. Pl. Com. 437. Vide Eſtates, (B 25.) 
| '(G 2.) Ingroſſipg. 


An immaterial variance in the ingroſſment from the caption, or 
concord, ſignifies nothing; 3 as, if the words are of the ſame import · 


R. Cre. 'El, 275. 


| So, a rent need not be mentioned in the ingroſſment, if under Li I. * 
tho? it be in the writ and caption. id. 


(G 3.) Inrolment, and Exemplication. 
By the ft. 23 E/. 3. every writ of covenant, and every writ where- 


on a fine ſhall be levied, and its return, the writ of dedimus potefkatem, 
and its return, the concord, note, and foot of every fine, the pro- 


clamations thereon, and king 8 ſilver, may be inrolled, Cc. Vide ante. 
(E 16.) 

The juſtices of C. B. (excluſive of the Ch. J.) ſhall take care of 
the inrolments, have an office for that purpoſe, and take 64. 8 d. for 
the inrolment, and 57. for the exemplification of every fine. Secf. 6. 

By the f. 27 El. g. the like inrolment may he of * in Wales, 


and counties palatine. 


(H) A Fine, how avoided. 
(H 1.) By Plea. 


A Fine may be avoided by plea, quod partes finis nibil habuerunt. | 


Vide ante, (E 15.) 


And therefore, if a fine be between A. and B. who were not ſeiſed 


of the lands contained in the fine at the time of the fine levied, a 


2 to the fine may plead this plea. 2 Ii. 5 23. 


So, the ſon and heir of A., if he was ſeiſed at the time of the fine, 
Way plead it; for he is a ſtranger when hg does not claim the 0 
under 


* 
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under his father, tho? he be privy in blood. 2 Inf. 523. 3 Co. 89, 
Hob. 333. ; 


- So, in every caſe, where the heir does not claim his eſtate from him 
to whom he is heir; for heres dicitur ab hæreditate. 3 Co. 88. b. 89. a. 
As, if the grandfather levies a fine of the land of B., his ſon, being 
heir alfo to B., may plead it, tho he derives his pedigree by the grand. 
father. Per two 7. Jones cont. Cro. Car. 5 24. 543. Jon. 460. 

So, if renant in tail accepts a fine, and thereby renders a rent to 
the conuſor ; the iſſue in tail may plead in avoidance of the fine, gucd 
partes finis nihil habuerunt, 3 Co. 89. b. | 

So, if the tenant levies a fine executory; as, ſur conuſance de droit 
tantum. Vide 3 Co. 89. b. 

So, if tenant for years levies a fine, he in reverſion may plead, quod 
partes finis mhil habuerunt. 1 Sal. 241. | 

So, if tenant in tail dies, having a daughter, and his wife privement 
enſeint with a ſon, and the daughter levies a fine; the ſon born after 
may plead, partes finis nihil, &c.; for he is a ſtranger. Hob. 333. 

The form of pleading is not only, quod partes finis nihil habuerunt, 
but ought to allege, that A. was ſeiſed at the time of the fine, under 
whom he claims. 2 Ii. 523. Tut. 1623. Vide poſt. (H 2.) 

Or, that he (or A. under whom he claims) was ſeiſed, ab/que hic 


guad partes fints aliquid habuerunt. 
Yet tho” ſciſin in A. be alleged, it is not traverſable; but the iſſue 
fhall be, whether the parties to the fine were ſeiſed. Lut. 1623. 
And therefore, the tenant or defendant ſhall conclude to the 
country, et de hoe ponit ſe ſuper patriam. 2 Inſt. 523. Lut. 1623. 
But by the /,. 27 Ed. 1. de finibus levatis (which reſtored the com- 
mon law) parties and privies to a fine are ouſted of the plea, quad 
partes finis, &c. 2 Ju. 522. | 
And therefore, if tenant in tail levies a fine ſur conuſance de droit 
come ceo, & c. the iſſue in tail cannot ſay, quod partes finis nihil ha- 0 
buerunt ; for he is privy; for he claims as heir, and by deſcent. R. 
3 Co. 89. ö. 90. a. R. 1 Leo. 83. 1 And. 170. Sav. 88. 
So, in no caſe, where the iſſue claims as heir to the tenant in fee, 
or the tenant in tail, who levied the fine. 1 Leo. 83. 1 
So, if a deviſe be, that his executor ſhall ſell, who levies a fine to 
B., and it be ſaid, quod partes fints nibil habuerunt ; the vendee may aid 
himſelf by the ſpecial matter; for he is in by the will. 1 Leo. 31. { 
So, if the iſſue in tail takes huſband, and they levy a fine in the 
life of the anceſtor, and afterwards the huſband dies, the wiſe takes 
a ſecond huſband, and dies; the ſecond huſband ſhall not ſay, partes 
finis nihil habuerunt, to preſerve his eſtate as tenant by the curteſy, 
tho' he was a ſtranger to the fine; for he claims by her who was a 


party. 1 Leo. 82. s 


(H 2.). How a fine ſball be pleaded.) A fine ſhall not be pleaded, 
that A. levied a fine, c. but quidam finis ſe levavit, &c. 2 Infl. 511. 

Or, it may be, et fuit quedam finalis concordia, &c. 2 Lev. 31. K. 
Pl. Com. 431. b. | 


4 AE . 5 


. Neither is there any need to allege that A., who levied the . fine, 
was ſeiſed in fee, or of any other eſtate. Semb. Lut. 1622. 1 Lev. 
258. 


* | | : 
Or, if it be alleged, it is not traverſable. R. Zut. 1621. for it is 
but form. Sav. 85. | | Yet 


P 139 


Yet it is the moſt uſual form to allege it. Lut. 1621, . 


And in a fine ſur conuſance de droit tantum, it ought to be alleged, 
Lut. 1622. | | 


So, it need not be alleged before what juſtices the fine was ac- 
knowledged. PI. Com. 105. 2. Pts 
Or, that a feme-covert was examined. Pl. Com. 105. a. 2 
Or, that the party barred by it was of ſound mind, of full age, at 
jarge, Sc. Pl. Com. 376. a. R. 1 Leo. 76. Semb. 85. 8 
is Or, that it was in C. B.; for, coram jufticiariis domini regis apud W. 
uſual, and well. PI. Com. 431. 6. | N 
Or, that it was ingroſſed. Semb. And. cont. 1 Leo. 76, 7. Sav. 85. 
So, if a fine was acknowledged in Hilary term, and feeorded in 
Eaſter, it may be pleaded, quidam fins ſe levavit termino Sancti Hilarii; 
for it was a fine before the ingroſſing. Semb. Pl. Com. 431. b. 1 Sal. 
I. | | 
" it may be alleged ſpecially, as the truth was. Pl. Com. 431. b. 
1 Leo. 76. | | 
Or, . inis ſe levavit term Hil. & paſtea term. P. conceſſe & re- 
cordat. Bend. pl. 141. | | 
| So, it may be pleaded, prout per finem de recordo hic remanen., &c. 
without adding, & per proclam. 1 Leo. 77. Sav. 85. 
So, prout patet per finem de recordo, & c. may be omitted. 1 Leo. 77. 
Sav. 85. | 
But it is not proper to plead a fine of ſuch land, inter alia. 1 Les. 
255. - 
tn proving a fine, it muſt be ſhewn that the conuſor was in poſ- 
ſeſſion, or had received rent. Cowp. 622.] 


(H 3.) By Writ of Error. 

(H 3.) What ſball be error.] So, a fine may be avoided by writ of 
error ; as, if it be levied in B. R. or other court of record, which has 
not power to hold plea of it. 2 1ſt. 515. Vide ante (D). | 

Or, without an original writ. 2 IA. 513. Vide ante, (E 1.) 

So, error lies of a fine in B. R. which coram wobis refidet. R. 
1 Sal. 337. 

(H 4.) By whom error ſhall be ſued.) Error in a fine ought to be 
ſued by ſome entitled to it. Vide Pleader, (3B g.) © 

So, by a privy in eſtate; as, by him in reverſion, or remainder, after 
an eſtate- tail; for the reverſion or remainder was diſcontinued by the 
fine. R. 2 Fon. 182. | | | 

And if ſeveral perſons join in a fine, he only who has a prejudige 
by the fine, and an intereſt in the land, ſhall have error, without 
the others. R. 2 Jon. 182. 


(H 5.) How it ſhall be purſued.) If error be in a fine, a writ ſhall 
be directed to the Ch. J. of C. E. to certify the record and proceſs of 
the fine, another writ to the cu/fos brevium to certify the tranſcript of 
the foot of the fine, another writ to the chirographer to certify the 
record and proceſs of the fine in his cuſtody. e Symb. 71. 

And only the tranſcript ſhull be removed. 1 Sal. 337. 341. 


So, there ought to be a /cire facias aga alt the terre-tenants;. for 


tho? 
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tho? it is not by law required of neceſſity; yet it is requiſite by the 
courſe of the court. R. 1 Sal. 339. 598. | 


(H 6.) What is not error in a fine.) But by the ff. 23 El. 3. no 
fine ſhall be reverſed for falſe or incongruous Latin, razure, interlin- 
ing, miſ-entry of any warrant of attorney or proclamations, miſ- 
return, or non-return of the ſheriff, or other want of form in words, 
and not in ſubſtance. 


(H 7.) Judgment for reverſal, &c.] If a fine appears to be erro- 
neous, judgment ſhall be for a reverſal. | | 

So, B. K. may award a certiorari to the chirographer for the fine 
itſelf, which ſhall be cancelled there. 1 Sa/. 341. WS 3 

So, if a fine be levied by a counterfeit perſon, a vacat. may be en- 
tred on the roll. Cro. El. 531. | | | 

So, it may be reverſed for part. R. Cro. El. 469. 
Or, againſt one conuſor, and ſhall ſtand in force againſt the other; 
as, if an infant tenant in tail, and he in remainder of full age, join in 
a fine; it may be reverſed as to the infant only. 1 Leo. 115. 

So, if tenant in tail and others join; it may be reverſed againſt 
the tenant in tail only, and as to the land entailed. R. 2 Jon. 182. 

So, if huſband and wife within age levy a fine; upon the ſpecial 
matter, it may be reverſed as to the wife only. Semb. 1 Leo. 115. 
But, generally, it ſhall be reverſed for the whole; for when huſ- 
band and wife join in a fine, primd facie it ſhall be intended the inhe- 
ritance of the wife. R. 1 Leo. 115. 


By Claim. : 
[When there is a fine and non-claim, the court will not enter into 
any diſcuſſion of title, till that be accounted for. 2 Bl. Rep. 1259.) 


CA bill in Chancery is not a claim to avoid a fine. 2 Bl. Rep. 993.) 
When a fine may be avoided by claim, vide Claim, (B 1, &c.) 


(I) Who are barred by a Fine. 


(I 1.) Parties and Privies. 


A Fine is a final bar to all parties and privies to the fine, 2 J. 
X 


16. 

And therefore, if a man levies a fine, the conuſor, and all who 
claim the eſtate as heir to him, are barred for ever. R. 2 Co. 55. 

Tho' the conuſor was tenant in tail, the iñſue in tail ſha}l be barred. 
19 H. 8. 7. a. R. Dy. 3. a. R. Sav. 88. Vide Eſtates, (B 25.) 

[If lands are limited to A. for life without waſte, then if B. his 
wife ſurvive and have ifſue living, B. to have a rent-charge of 20 J, 
and after the death of both, this ſame rent-charge to the heirs of the 
body of them; and afterwards A. and B. levy a fine of the land-, 
the rent-charge is well barred, B. being tenant in tail. Whitfield v. 
Fauſſet, H 1749, 1 Veſey, 387. N 

50, a privy, as an heir by the cuſtom, ſhall be barred ; as, an heir 
of lands of the nature of gavelkind, or borough-engliſh. 2 Inf. 516. 

So, a privy z tho' the eſtate was in contwgency, and not yeſted at 
the time of the fine. R. Pol. 66. Gs 

; | L 
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Or; not commenced, if he afterwards ſurvives the age at which his 
eſtate commences. R. 3 Leo. 227. ; 2 5 
So, a privy in eſtate by ſucceſſion; as, if an abbot, biſhop, Oc. levy 
a fine, his ſucceſſor ſhall be barred. 2 Inf. 516. Cont. Pl. Com. 
76. Acc. 1 Leo. 84. Vide poſt. (K 4.) | 
So, if the conuſor grants a term for years to . in truſt for himſelf, 
it ſhall be a bar of the truſt. 1 Ch. R. 50. | 
So, a fine ſur grant & render for years, by a tenant in tail, ſhall be 
a bar to the iſſue in tail. Sav. 106. 
So, if A. enters into land, deviſed to the corporation of Londen for 
a charity, and levies a fine, and five years paſs ; the corporation ſhall 
be barred, tho' it had no notice of the deviſe. R. Fon. 452. | 
But a man ſhall not be barred as privy, who does not claim the 
eſtate as heir to the conuſor, tho' he was his heir in blood; and 


therefore, if the uncle diſſeiſes the father, and both die after a fine 


levied by the uncle; the ſon ſhall not be barred, tho' he was heir to 
the uncle; for he claims as heir to the father, and not as heir to the 
uncle, | 225 | 

So, he ſhall not be barred as privy, who is only privy in eſtate ; as, 


a fine, by one joint-tenant, of the whole, does not bar his companion 


as privy. 2 It. 516. | 
So, a fine by a donee, or leſſee, does not bar the donor, or leſſor. 

Ibid. | | f 8 

So, a fine by tenant for life does not bar his heir, who has the re- 

mainder in tail. Sav. 128. 


(I 2.) Strangers. 


(I 2.) For what intereft.] So, a fine bars not only parties and pri- 
vies, and their heirs, but all other people in the world, of full age, 
Sc. who do not make claim, &c. ff. 18 Ed. 1. de modo levandi fines. 
St. 27 Ed. 1. De finibus levatis. . Pl, Com. 357. 

And therefore, not only eſtates of inheritance and freehold are bar- 
red by a fine, but alſo leaſes for years. 2 Inf. 517. R. 5 Co. 124. 

The eſtate of tenant by ſtatute-merchant, or itatute-ſtaple. 2 Infl. 
517. K. 5 Co. 124. Sho. 40. Skin. 262. 

And of tenant by el egit. 1 Mod. 217. 

If the ſtatute be extended, or an inquiſition found, before entry. 
1 Mod. 217. | 
So, all intereſts which are veſted, and in eſe; as, a copyhold, or 
cuſtomary intereſt. R. 9 Co. 105. Vide Copyhold (N). | 

5 intereſt of an executor, who has land for payment of debts. 
5 Co. 124. : | 5 

If cefluy que truſt of a term purchaſes the inheritance, and levies a 
fine, the lefſees ſhall be barred. K. Cro. Car. 110. K. 1 Sid. 458. 
Vent. 56. 81. 2 Vent. 329. 1 Lev. 270. Carth. 102. 

So, the intereſt of a leſſee for years before entry. R. 5 Co. 124. 
2 Cro. 60. | 

So, if a leaſe be to commence in futuro, and a fine paſſes, and then 
the leaſe commences before the five years paſs after the fine; it ſhall 
be barred, if it be not claimed. Per three J. 2 (ro. 60. 


So, the eſtate of a deviſee, if a fine be levied by the heir, before 
entry. R. Cr. Car. 201. | 


© 


So, 


\ 
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So, a title to dower is barred by a fine of the huſband, tho? it is not 


conſummate till the death of the huſband after the fine. Somb. Dy. 
224. Dub. Pl. Com. 373. a. Acc. 2 Co. 93. a. 10 Co. 49. b. 99. a. 


R. Mo. 53. 


So, a title to be tenant by the curteſy, by a fine with his wife. ig 
5 Med. 67. | | 


So, a title of entry for a condition broken. R. Cro. Car. 577. 


So, a title of a leſſee who never was in poſſeſſion, but named as a 


truſtee for the wife of the conuſor of the fine. R. 1 Ch. R. 64. 
So, if a conveyance be obtained from 4. by indirect means; a fine 
and non- claim afterwards ſhall be a bar to relief in equity. R. Jon. 


416. | 


So, a title to a writ of error ſhall be barred by a fine, and non-claim 


for five years. 2 Inft. 518. R. Mo. 366. 

And a title to a writ of deceit, by the lord in antient demeſne. 
2 It. 518. | 5 | 

But this is underſtood of a ſubſequent fine; and not of the ſame 
fine intended to be avoided by the writ of error, or deceit. R. Skin, 
13. Ray. 462. 2 Jon. 181. Pl. Com. 370. ö. 1 And. 172. 

So, a truſt ſhall be barred by a fine; as, if a deviſe be of land 
charged with portions, &c, and the deviſee levies a fine to A., &c. the 
portions incurred after the fine are barred. R. 2 Ca. Ch. 247. R. 
1 Ca. C5. 268. 278. If it be without notice. 2 Ca. Ch. 125. Eg. 


Ar. 257. | 
So, an equity of redemption. Per Hale, Hard. 5 12. 2 Ver. 190. 


Cont. Eg. Abr. 257. 


So, a bill of review. 2 Ver. 190. 


¶ Nen. claim on a void fine is of no effect. E. Pomfret v. Ld. Wind- 


fer, T. 1752, 2 Veſey, 472. e3 


(I 3.) For what, not.) But an intereſt not veſted ſhall not be bar- 
red by a fine; as, if a leaſe be made to commence in futuro, a fine 
and five years non-claim, before the term commences, 1s not a bar. 
R. 5. Co. 124. 2 Cro. 61. Ney, 23. Per Hale, Hard. 413. | 

So, if a ſtatute be acknowledged, a fine by the conuſor of his land, 
and tive years non-claim, does not bar, if the ſtatute was not extend- 
ed. I Med. 217. „ 

Or, judgment be ſuffered. Ca. Ch. 268. 

Or, a decree in Chancery be againſt him who levied the fine. Bid. 

So, nothing ſhall be barred by a fine and non- claim, which is not 


deveſted, and put to a right. R. 9 Co. 106. a. 3 Mod. 196. Ray: 
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If a leaſe for life be to A., remainder to B. for years, remainder to 
B. in fee; if B. levies a fine, the eſtate for life of A. ſhall not be bar- 
red; ſor it was antecedent, and not deveſted. Hard. 402. 

So, if a man has a rent, or common, iſſuing out of land, a fine and 
non- claim of the land does not bar the rent, common, Oc. for it was 
not deveſted. Vide Pl. Com. 435. 5 

[If lands are limited, to the uſe of A. for life, without waſte, and 


if Z. his wife ſurvive him, and have iſſue then living, then ſhe to have 
DOT n a rent- 


And therefore, if a leſſee for years levies a fine, and five years paſs, 
the leſſor ſhall not be barred; for his eſtate was not deveſted, but 
partes finis nihil habuerunt. Hard. 401. 
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a rent- charge of 20 /., and from the death of both the heirs of the 
body of them to have one annuity of 20 J., theſe are two diſtin& 
rents ( /emb.) ; and therefore, a fine by A. and B. s no bar to the 
rents to the heirs of the body, which is in the nature of a ſpringing 
uſe of the rent, not ariſen, but a mere pollibility, which cannot be 
barred. Whitfield v. Fauſſet, H. 1749, 1 Veſey, 387.] : 

So, a fine by a vendee of tenant in tail of the gift of the king, the 
reverſion being in the king, and non- claim for five years, does not bar 
the iſſue in tail. Scmb. 1 Sid. 166. Vide Eftates, (B 31.) 
| So, if there be a deviſe for years for payment of debts and legacies, 
remainder to B. in tail, who enters and pays ſeveral, and afterwards 
levies a fine; this does not bar the term. Dub. 3 Med. 195. She. 73. 

If truſtees, in whom the legal eſtate is, on ſeveral truſts, particu- 
larly to raiſe money, ſuffer one in remainder to continue in poſſeſ- 
ſion of the eſtate; he is only tenant at will to them, and a fine le- 
vied by him is void. Earl Pomfret v. Lord Windfer, T. 1752, 
2 "i 472+] 3 : 

[If a thare in the New River is ſettled on A. for life, with re- 
mainders over; and on his death, his heir having the ſettlement 
conceals it, and claims a right to it, as if no ſettlement made, and 
levies a fine of it, and then receives the dividends; this is not a ſeiſin 
to warrant the fine, and it has no operation to alter the right of the 


parties. Lord Townſend v. Windham Afb, P. 1745, 3 Atkyns, 336.] 


So, if a fine be levied by leſſee for lite, or years, and he continues 
the payment of the rent, c. it does not bar: for it would be frau- 
dulent. R. 3 Cre. 77. Fermor. 

If a mortgagor levies a fine, and he continues in poſſeſſion, and 
five years paſs; the mortgagee ſhall not be barred: for the fine was 
fraudulent as to him. Per Ch. J. 1 Vent. 82. Per Hale, Hard. 402.1 

If cefluy que truft of a term purchaſes the inheritance, and levies a fine, 
and the intent appears, that the term ſhall be preſerved to protect the 


' purchaſer ; the term is not barred. 1 Vent. 82. 1 Sid. 460. Per 


Vent. 2 Vent. 329. Hard. 401. . 
If A. conveys to B. and covenants to make further aſſurance, and 
afterwards B. leaſes for years to A. who makes aſſurance by fine; if 
the intent appears, that the term ſhall be preſerved, it is not deſtroyed 
by the fine. Hard. 402. 
If a truſtee, or mortgagee levies a fine, the truſt, or equity of re- 
demption, ſhall not be barred. Per Hale, Hard. 512. | 
So, a truſt or equity, created by a fine and the uſes declared upon 
it, ſhall never be barred by the ſame fine and non-claim. R. Ca. Ch. 
278. . iy | 
So, a fine and non-claim ſhall not be a bar of an equity, which 
does not directly charge the land in the fine, but only the perſon in 
reſpect of the land. R. Ca. Ch. 278. 


(K) Who are not barred, 
(K 1.) If they claim within five Years. 


BY the ,. 18 Ed. 1. de mado levandi fines, all were barred by a fine, 
if they did not put their claim within a year and a day; and this 
was the common law. 2 Inft. 518. 


Vor. IV. er: 1 ob 
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But, by the ,. 34 Ed. 3. 16. non-claim upon a fine was not a bar. 
Vet, by the ff. 4 H. 7. 24. a fine, &c. ſhall conclude all, as well 
privies as ſtrangers, &c. ſaving to every perſon and perſons and their 
heirs, other than the parties, ſuch right, claim, and intereſt, as the 
have to or in the ſaid lands, Cc. at the time of the fine ingrofled ; ſo 
as they purſue the ſame by action or entry within five years aſter the 
roclamations made. | : | 
And therefore, every ſtranger to a fine, who has a preſent right to 
the land at the time of the fine levied, ſhall not be barred, if he pur. 
ſues his claim, by action or entry, within five years after the procla- 
mations made upon the fine. | 
But, a man who has a preſent right, ought to claim within five 
years, otherwiſe he ſhall be barred ; as, if a leſſee for years be ouſted, 
and his leſſor diſſeiſed, and the diſſeiſor levies a fine; the leſſor ought 


to claim within five years : for he had a preſent right. R. ꝙ Co. 105. . 


Podger. Vide poſt. (K 2.) 

So, if a copyholder for life, or years, be ouſted, and the lord dif. 
ſeiſed, and the diſſeiſor levies a fine; the lord ought to avoid it within 
five years; for he has a preſent right. 9 Co. 105. 6. 

If tenant in tail be diſſeiſed, and the diſſeiſor levies a fine, and five 
years paſs; the iſſue in tail ſhall not have five years aſter the death of 
tenant in tail: for his father had a preſent right to the entail. Pl. Com. 


374+ 4. | 
(K 2.) Or within five Years after a new Right accrued. 


So, by the ff. 4 H. 7. 24. a fine ſhall conclude, &c. ſaving to all 
perſons ſuch action, right, Cc. as firſt ſhall grow, remain, or come 
to them after the ſaid fine levied and proclamations made, by force 
of any entail, or other matter had before the faid fine; ſo as they pur- 
ſue their action, right, Oc. within five years next after ſuch action, 
right, &c. accrued. | 

And therefore, none who has a right accrued after the fine, for a 
cauſe done before the fine, ſhall be barred, if he claims within five 
years after the new right accrued. | | 

As, if tenant in tail levies a fine, and dies without iſſue ; he in re- 
verſion, or remainder, ſhall not be barred, if he claims within five 
years after the death without iſſue. | 

If tenant in tail, by bargain and ſale, leaſe and releaſe, Sc. conveys 
to B. who levies a fine ; the iſſue ſhall have five years after the death 
of tenant in tail. R. Cro. El. 896. Noy, 46. | 

If tenant in tail diſcontinues, and the diſcontinvee levies a fine ; the 
iſſue in tail ſhall have five years after the death of tenant in tail. Dy. 
3. b. Pl. Com. 374. a. 3 Co. 87. ö. 

If a mortgagee be diſſeiſed, and a fine levied, and five years paſs, 
and afterwards the mortgagor pays the money at the day ; he ſhall 
have five years after the money paid. PI. Com. 373. a. 

If a huſband be diſſeiſed, and a fine levied ; the wife ſhall have five 
years, after the death of her huſband, for her dower. Pl. Com. 373. 4. 

If tenant for life, remainder to A. in fee, be diſſeiſed, and a fine 
levied ; he in remainder ſhall have five years after his remainder com- 
menced. Pl. Com. 373. 6. _ | 

If a perſon non-compos enfeoffs A., who levies a fine ; the heir ſhall 
have five years after the death of the feoffor. Pl, Com, 374. 6. 
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If a fon purchaſes, and dies, and his ſiſter enters, and is diſſeiſed, 
and a fine levied ; a brother born afterwards ſhall have five years after 


his birth. Pl. Com. 374. 6. 3 


If an officer for life levies a fine of lands appertaining to his office z 
his ſucceſſor ſhall have five years after his death. P/. Com. 538. ö. 
So, if a man has a preſent right at the time of a fine, and after- 
wards a new right accrues; he ſhall have five years after the new 
right accrued: ag, if tenant for life levies a fine, and afterwards dies 
tho' the leſſor had a right at the time of the fine, for the forfeiture, 
yet he ſhall have five years after the death of the leſſee. Per Dyer, 
Mo. 71. R. Cro. El. 220. 254. Cont. Pl. Com. 373. b. Agreed Cro. 
Car. 157. Dy. 3.6. in marg. R. acc. 1 Lev. 212. & 
So, if a leſſee for years makes a feoffment, and the feoffee levies a 
fine; the leſſor ſhall have five years after the expiration of the term. 
R. 1 Vent. 241. Ray. 219. 2 Lev. 52. Cont. Pl. Com. 374. a. Vide - 
ante, (K 1.) | | 198 5 
So, if a leſſee of a ſuture term dies, and the prior term expires, 
then the leſſor enters, and levies a fine, and five years paſs, and then 


B. takes adminiſtration to the leſſee; he ſhall have five years after- 
wards; for no one had title till adminiſtration. R. 2 Cro. 60. 


If A., tenant pur auter vie, remainder to B. for life, remainder to 
A. in fee, be diſſeiſed, and the diſſeiſor levies a fine, and five years 
paſs, then B. dies; A. ſhall have other five years for the remainder in 
fee. Per four J. two cont. Pl. Com. 367. b. 372. b. 

If a huſband diſcontinues land of his wife, upon a condition, which 
is broken, and then five years paſs aſter a fine; the iſſue, barred of 
entry for the condition broken, ſhall have other five years after the 
death of his mother, for the diſcontinuance. PI. Com. 367. b. 

If a diſſeiſor takes to wife the diſſeiſee and is diſſeiſed, and a fine 
levied ; their iſſue after five years after the fine, ſhall have other five 
years after the death of his father, as heir to the diſſeiſee. Pl. Com. 
307. b. | I | 

If a ſtatute be acknowledged to A, and afterwards an6ther to B., 
and afterwards a fine levied ; if the ſtatute to A. be ſatisfied, B. ſhall 
have other five years. R. Sin. 263, 4. Vide infra.” | | 

But, a man ſhall be barred, if he does not purſue his claim within 
five years after his right accrued. "EEE 

And if he, to whom the right firſt accrues, does not purſue his 
right within five years; his heirs ſhall be barred. | 

So, if he to whom the right firſt accrued, had only in tail, and did 
not purſue within hve years; the iſſue ſhall be barred. R. Dy. 3.6. 
Pl. Com. 374. Acc. Cro. El. 896. 3 Co. 87. b. | 

So, if he who has a right dies within five years, his heir within 
age, beyond ſea, Cc. ſhall be barred, if he does not purſue within 
the firſt five years: for, where the time attaches in the anceſtor, the 
heir, tho? an infant, &c. ſhall never have longer time. R. Pl. Com. 375. 

So, if A. makes a leaſe for years, remainder after his death, to B. 
for years, and afterwards levics a finez admitting this to be a good 
contingent remainder, not deveſted by the fine, yet if / B. does not 
claim within five years after the death of A., he ſhall be barred. R. 


ay. 181. h Y 
85 a man ſhall be barred, if he does not purſue his right within 
hee years after the accruing, tho” he had not then a right to the poſ- 
O2 wo On ſeſſion: 
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ſeſſion: as, if tenant in tail makes a leaſe purſuant to the f. 32 H. 8, 
and then levies a fine, and dies without iſſue, and afterwards the leaſe 
expires; the reverſioner ought to enter within five years after the death 
without iſſue, and ſhall not have five years after the term expired; for 
he had not then a new right. R. Cro. Car. 156. 
If the conuſee of a ſtatute purchaſes the inheritance and levies a fine, 
and then ſatisfaction is acknowledged upon the ſtatute, a conufee of 
another ſtatute ſhall not have hve years after ſatisfaction acknowledged: 
for he had not then any new right. R. 2 Vent. 334. Fide Skin. 263, 4. 
Vide ſupra. | | | | 
I So, if the impediment be removed only for a month, or a week, 
and afterwards a new defect, or impediment, happens; the fine ſhall - 
be a bar, if there be not a claim within five years after the firſt re- 
moval of the impediments. Pl. Com. 375. a. „ 
/ So, exceptions out of the ff. 4 H. 7. thall not be taken by equity. 
Pl. Com. 375. a. | | 


(K-3.) If they be an Infant, Feme-Covert,  &e. 


By the common law, and by the /. 18 Fd. 1. de mods levandi fines, 
infants, femes-covert not examined upon the fine, perſons of unſound 
memory, or in priſon at the time of the fine, were not barred, P. 
Cem. 359.6. | | - 
Nor, perſons out of the realm. | | 
80, by the f. 4 H. 7. 24. a fine ſhall conclude, Sc. all except 
femes covert not parties, perſons within age, in priſon, out of the realm, 
or not of whole mind at the time of the hne levied, ſo as they, or their 
heirs, take their action or entry in fve years next after they be un- 
covert, come of age, out of priſon, into this land, or of whole mind. 
And if the perſon was covert and not party, within age, in priſon, 
out of the realm, or not of Whole mind, when the right firſt grew or 
came, Sc. they ſhall have five years after they become diſcovert, G. 
[When once the five years, allowed to an infant, begin, the time 
continues to run, notwithſtanding any ſubſequent diſability. Doe v. 
Jonet, B. R. T. 31 Ce. 3. 4 T. N. 300. Doe v. Shane, B. R. M. 
28 Geo. 3. 4 T. R. 306. u. (5). ] 


And if a perſon has ſeveral impediments; he ſhall have five years 
after the laſt impediment removed. 1 Lev. 215. Pl. Cem. 375. a. 
So, if a perſon becomes covert or under any other impediment, x 
before the laſt proclamation ; they 11.4] have five years after the im- 
ediment removed, tho' they were not under it at the time of the ſine y 
n Pl. Cm. J7 5+ 4. | | : , 


So, an infant ſhall have five years aſter ſull age, tho' the fine was 
levied when he was en venire ſa mere, Pl. Com. 366. a. | 

90, if the-anceltor was within age, beyond ſea, Sc. and died beſore 2 
full age, or return, his heir ſhall have fixe years after his death. K. 


1 Leo. 212. Cro. El. 220. | 
[.4. ſeiſed in fee of lands dies, leaving B. his heir a feme-covert; upon 


his death a ſtranger makes a tortious entry on the lands, continues in 
poſſeſſion and levies a fine ſur conuſance de droit come ceo with pro- 1 
c'amation?. B. afterwards dies under cverture, no entry having been 
made on her behalf to avoid the fine, leaving C. her heir of the age of 
twenty-one, of found mind, out of priſon, and within the realm. 
Ihe fine is a bar to the right of C., unleſs he make his claim m_— 
| 8 . Ve 
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fre years after the death of B. Dillon v. Leman, C. P. M. 36 Gee. 3. 
2 H. Bl. 584.) OY 1 5 | 

So, if an heir, at the death of his anceſtor beyond ſea, Sc. be 
within age, &c. he ſhall have five years after his full age. 1 Leo. 212; 

So, if a huſband levies a fine, and is outlawed for treaſon, and dies, 
and afterwards the outlawry is-reverſed ; the wife ſhall have dower 
| five years after the outlawry reverſed, tho' ten years be paſſed after 
the death of the huſband. R. Mo. 639. 


(R 4.) If the Caſe be out of the Statute. 


If an infant dies during his infancy, his heir ſhall have time to 
avoid the fine for ever: for he was excepted out of the ff. 4 H. 7. 
and was not within the clauſe, which binds to claim within five years 
after he comes to full age; for he never was at full age. K. 4 Co. 
125. 5. 2 uff. 519. Semb. cont. Cro. Car. 200. | 

So, if a feme-covert at the time of a fine, a man nan ſane, in priſon, 
or out of the realm, dies during the coverture, inſanity, 1mpriſon- 
ment, or abſence out of the realm; the heir is not within the act, 
but may avoid the fine at any time. 4 Go. 125. 6. 2 Inft, 519.—Cont. 
1 Les. 212.3 for he [hall have but five years aſter the impediment re- 
moved. 1 Leo. 215. . 

So, the ſucceſſor of a biſhop, dean, parſon, Oc. ſhall not be bound 
by non- claim within five years; for a biſhop, dean, parſon, or other 
eceleſiaſtical ſole corporation, is not within the purview. of the act. 
Pl. Cam. 375. be Vide ante, (I i.) 38 2 

So, if an infant avoids a fine within age, and a diſſeiſor afterwards 
enters, and enjoys for ten years; it ſhall not be a bar; for when he 
had avoided the fine, it ſhall be void for ever. PI. Com. 366. a. 

Aad it may be avoided by an infant within age, as well as at full 


nge. 1 Leo. 212. 
How a claim thall be made to avoid a fine, and by whom, vide 


Claim, (L I, Tc) 


(L) How a Fine operates, 


" A Fine, and dced to lead the uſes are to be conſidered as one con- 
veyance. Doug. 45. 2 Wi. 220. And therefore the fine 

operates according to the declaration of uſes.J 
ut a fine /i conuſance come ceo, & c. without confideration or uſes 
declared, whether the conuſor is in potſeſhon, or the fine is of a re- 
verſion, enures to the old uſes, and the conuſor ſhall be in of the old 
uſe ; and tho! it paſſes nothing, yet aſter five years, and non-claim, 
it operates as a bar. Armſtrong v. Wolſey, H. 28 G. 2. 2 Wilf. 19. 
[Yet, where no uſes are declared, parol evidence may rebut the re- 
ſulting -uſe to the conuſor in favour of the conuſee, without any 
written declaration of uſes in his favour ; for the ſtatute of frauds 
extends, in the caſe of fines, to third perſons only, and not to the 
conuſors and conuſees of the fine. Doug. 25.] . „ 
A fine may enure to a confirmation of a turmer eſtate, which was 
defcaſible before: as, if tenant in tail by bargain and ſale, leaſe and 
releaſe, Oc. conveys to B. in fee, and afterwards levies a fine to F. 
and his heirs; this gives him a baſe fee determinable upon his death 
without iſſue. / ide 1 Sand. 261, : 3 
| O3 90, 
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So, if he leyies a fine to the heir of the bargainee. 1 Sand. 261. 
So, if tenant in tail makes a leaſe, Sc. and afterwards levies a fine 


to the leſſee, or a ſtranger z this enures to a confirmation of the leaſe. 


Vide Eftates, (B 25.) 
[If a marriage-ſettlement by leaſe and releafe has a covenant to 
levy a fine, which is done afterwards in the ſame term, and after the 


marriage, the operation of the deeds and of the fine ſhall not be di- 


vided, and conſidered diſtinctly; the deeds were incomplete, and 
only executory till the fine is levied; they operate as declarations of 
the uſes which ariſe out of the fine which paſſes the eſtate, and all 
ſhall be taken together as one and the ſanie afſurance. Dee v. White. 


head, H. 32 G. 2. 2 B. M. 704.) 


So, if a huſband, ſeiſed in right of his wife, makes a leaſe not war- 


ranted by the /. 32 H. 8. and afterwards the huſband and wife levy 
a fine to B., the leaſe ſhall be confirmed, and the leſſee ſhall hold 
during the term. Per Gawdy, Wray cont. 4 Leo. 15, 

But ſuch ſubſequent fine has not relation to affirm the firſt eſtate 
ab initio. And therefore, if tenant in tail bargains and ſells lands to 
B. and his heirs, B. dies, and afterwards he levies a fine to his heir; 
this has not relation to make a deviſe of B. to be good. R. 1 Sand. 
261. | 

So, a fine may enure by way of extinguiſhment : and therefore, if 
- tenant in tail makes a leaſe, or other eſtate, to J., and afterwards 

levies a fine to B., the leaſe or other eſtate ſhall be indefeaſible; for 
his right during ſuch former eſtate was extinct by the fine. K. Jon. 
60. 2 Cro. 689. Vide Eſlates, (B 25.) | 

[If lands are deviſed to A. and B. and the ſurvivor, and his heirs, 
in truſt to ſell, A. and B. by fine may paſs a good title to a purchaſer 
by way of appel; per Talb:t C. who cited Wealev. Laver, Polexfen, 
54. that a fine paſſes an eſtate not veſted by way of Happel, and con- 
veys the intereſt of ſuch eſtate accruing by contingency happening 
afterwards. Vick v. Edwards, T. 1735, 3 P. V. 372.] | 

90, if the iſſue in tail levies a fine, and before, or afterwards, the 
tenant in tail makes an eſtate by leaſe, or otherwiſe. R. Fon. 60. 

So, if tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf 
for years, and afterwards to his ſon for liſe, remainder over, and then 
levies a fine to a ſtranger. Dub. 2 Lev. 84. 


So, if a diſſeiſce levies a fine without declaring any uſe, it enures 


to the bencfit of the diſſriſor. N. 2 Co. 56. a. Adm. 1 Lev. 128. 
But if tenant ſor life be diſſciſed, and afterwards he in reverſion 


levies a fine to B.; tlis (hall not enure to the benefit of the diffeiſor, 


but to the conutur. Serb. cont. 2 Co. 56: a. Acc. per two J. Cro. 
Car. 484. | 

So, if a diſſciſee levies a fine to B., and declares the uſe to him; it 
does not enure to the diſſciſor. Per Bridgm. 1 Lev. 128, 


[(M) When a Fine ſhall be amended.] 


Where a fine is taken from a dying woman of lands of her inherit» 
ance, and the deed to lead the uſes is colourable, the court will not, 
aſter ker death, permit the fine to be amended in the return-day of 
the writ of covenant ; whatever they might do in a fair caſe. 2 V.. 
Rep. 1013.J 

{ While the parties are alive, the court wil not grant leave for the 

| amendment 


| 
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amendment of a fine, i in the Chriſtian name of the plaintif for that 
amounts to making a new fine. 2 BI. Rep. $16.] 

[Neither, while the parties are alive, will they permit the fine to be 
amended i in the term. 2 Bl. Rep. 788. 3 Will. 249, 250.] 

[Where the deed to. lead the uſes is general, and it appears only by 
aſfidavit that the intent was to levy the fine of a greater number of 
acres than it mentions, the court will not permir an amendment, to 
increaſe the number of acres. 2 Bl. Rep. 102, 3.] 


Vide more concerning Fine, in Amendment (N). —Berds and Feme, 
(G 1. 4 ns (3N 1, 2.)—£Enfant, (B 2. Flad: (2 * 14+) 
FINES AND AME RCIAMENTS. 


Vide Chancery (3 K). — Chimin, (C 13.)=Copybeld, (H 1, ec. 
(M4. tout (H—N 1, &c.)=(O x, &c. Te Parliament, (H 8.) 
Prerogative, (D 51, &c.)—Sewers, (E 7.) 
FIRST-FRUITS. 
Vide Tenths, 


FISHING. 
Vide Fuſe es of Peace, (B 44. ) 


FLEET. 
Vide Chancery, (B 8.) — Impriſonment (D). 
11 
Fide Wreck (A). 


F O 1 D AG E. 
Vide Action upon the Caſe for a Diflurtance, (A 4. 5 


FOL K M 0 T E. 
Vide Courts, (O 7.) 
FORBEARANCE 
Vide Action upon the Caſe upon Aſſumpſit, (B 1.) 


FORCIBLE ENTRY. 


(A) Forcible Entry, 
(At.) How reſtrained. 


BY the 41 R. 2. 8. none ſhall enter into lands, c. but when 
the ul is legal; and then in peaceable manner, and not with 

ſtrong hand, or multitude. 
By the ff. 15 R. 2. 2. on complaint of forcible entry into lands, 
O 4 benefices, 


6 / 
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benefives, or offices of holy church, the juſtices of peace with the 
poſſe of the county ſhall go to the place, Ic. and if they, or he, find 
any hold forcibly, ſhall-commit them to the next gaol, till, convict by 
record of ſuch juſtices, they make fine and ranſom. | 
And all of the county, and the ſheriff, ſhall aſſiſt, Ic. on pain of 
fine and ranſom. | | 
By the J. 8 H. 6. 9. on complaint of forcible entry, or detainer, 
the juſtices of the county, or mayor or juſtice in a corporation, at 
the coſts of the party, ſhall cauſe theſe ſtatutes to be executed. 
And whether the perſons be preſent, or gone, ſhall inquire, &c, 
of ſuch forcible entry, or detainer. HS eh e 
So, by the g. 21 Fac. 1. 15. the juſtices ſhall give the ſame remedy 
for forcible entry, or detainer, on a term for years, copyhold, land 
held by elegit, ſtatute-merchant, or ſtaple, or guardian in chivalry, as 
on freehold, 
And theſe ſtatutes extend, where the entry, or detainer, is with 
force. F.N.B. 248. C. | 
So, if the entry, and alſo the detainer, be forcible ; tho' the ſtatute 
= in the disjunctive. F. N. B. 248. D. 19 H. 6. 32. . R. 


ar. 6. 


(A 2.) What ſhall be. 


Forcible entry is, when a man enters into lands or tenements manu 
forti: as, if he brings unuſual weapons. Co. L. 25 7. b. H. P. C. 138. 
Or, threatens violence. Bid. 
Or, breaks the door of the houſe, being lockt. H. 138. 
Or, ejects the poſſeſſor with violence. Bid. EY 
So, if he enters into a church with force. RX. 1 Sid. 101. 
1 Lev. o. | 
And one alone may make a forcible entry. H. 138. 
Tho! it be an infant, or feme-covert. Jide Cromp. G. a. b. 
* So, if one alone uſes force, all in company are guilty. Co. J. 
257. b. : | 
"If he breaks the door, and enters, tho' nobody be within the houſe. 
E. 2 Rob. 2. | ge, : 
So, it ſhall be a forcible entry, if it be attempted with force, tho 
obtained by intreaty, | 
If he enters by force, tho' he does not eject the owner, nor continue 
in poſſeſſion. | 
If he enters by force to make a diſtreſs ſor rent due. Vide Cromp. 
69. 6b. Re 
"Or, to take graſs, corn, Sc. Vide Dalt. c. 125. Cromp. 68. 
If he be accompanied, or weaponed, in ſuch a manner that people 
may dread force, tho' he does not uſe force. | 
So, it ſhall be a forcible entry, if he enters with a multitude. 
H. P. C. 138. - Th | 
| he number of 10 makes a multitude: but what ſhall be ſo, lies 
in the diſcretion of the juſtices. Co. L. 257. 4. 3 
If a maſter enters with an unuſual number of ſervants. Co. L. 
257. b, | | 


(A 3.) What not. 


But it ſhall not be a forcible entry, if there be not an al val entry. 
5 do, 
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So, if he does not enter forcibly; 2s, if he _—_ the door wan 2 
key. 2 Rol. 2. 

Or, enters by an open window. 2 Rol. 2. 

Or, if the entry be without ſemblance of force; as, if: a man comes 
in a peaceable manner, and entices the owner out of poſſeſhon. 

Tho' he afterwards opens the door, being only latched, and enters. 
H. P. C. 138. 

Or, afterwards excludes the owner, by ſhutting the door, without 
other force. 

Or, if he takes the owner and impriſons him, and then ſends his 
ſervant peaceably to make entry; this is falſe impriſonment, but not 
forcible entry. 

Or, if after entr he cuts corn, graſs, Wc. 

Or, if the entry 2 forcible, but not with intent to do wrong there; 
as, if a man goes croſs the land with force, or a great company, to 


church, or market. 
So, if a man enters an houſe to apprehend a felon, Q. 


Or, an officer with force enters to do execution. 
Or, by warrant of law. 


+ Forcible Weiner. 


(B 1.) What ſhall be. 


[7 Orcible detainer is, when a man, who enters peaceably, after- 
wards detains his poſſeſſion by force: as, if he threatens a cor- 


poreal damage to him who attempts to enter. H. P. C. 139. 


If he repels him with violence. 

Or, continues the door ſhut, when the Juſtices demand entrance. 
EPO 139--- : 

If he brings more arms than his family uſually has. bid. 

Or, more perſons than his uſual family. Lid. 

Or, the juttices find unuſual arms or company there. 

If he lodges arms or men at a neighbouring place. H. P. C. 139. 

If at the end of his term, he keeps drums, guns, halberts, to op- 


poſe the entry of the leſſor; tho” no one attempts an entry. R. 2 Co. 


199. 
So, it ſhall be a forcible detainer, if a leſſee at will detains with 
force, after the will is determined. Vide Cromp. 70. b. 
Or, a mortgagor, after the mortgage is forfeited. Vide Dalt. c. 126. 
Or, a feoffee of a diſſeiſor, after entry or claim by the diſſeiſee. 
Vide Cromp. 69. 6. 
So, if a leſſee, with force, refiſts a diſtreſs for rent. Vide Cromp. 


69.6. 70. 


Or, foreſtalls, or reſcues the diſtreſs. Vide Cromp. 69. b. 


(B 2.) What not. 


But it is not a forcible detainer, if a leſſee at will, after the deter- | 
mination of the will, denies poſſeſſion to the leſſor, when he n 
it. Vide Cromp. 70. b. | 
Or, ſhuts the door againſt the leſſor when he would enter. Vide | 
Cromp. 70. b. 
So, it is not a ſorcible detainer, if he keeps out a commoner, by 
force, upon his OW land. Cro. Car. _ 
So, 
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80, by the ff. 8 H. 6. 9. any in poſſeſſion three years, by himſelf, 


or any under whom he claims, may detain with force. 

And by the ff. 31 EJ. 11. no reſtitution ſhall be given on an india. 
ment of forcible entry, or detainer, where the party hath been three 
years in quiet poſſeſſion before the indictment found, and his eſtate 


not determined. Ct ns | 

But if J. was in quiet poſſeſſion three years, and then diſſeiſed by 
force, and reſtored; he cannot afterwards detain with force within 
three years after his reſtitution : for his poſſeſſion was interrupted. 


R. Dy. I41, 2. 


(C) Remedy, by Action. 
AN action lies upon f. 15 R. 2. 2. againſt him who makes a for- 


cible entry. F 
So, upon ff. 8 H. 6. 9. againſt him who makes a forcible entry, or 
detainer. . 


Vide Pleader, (2 8 26.) 


(D) Remedy by Juſtices of Peace. 
1.) Upon View. 5 


CO, by the 2. 15 R. 2. 2. a juſtice of peace may go to the place, 
c. and if he find any hold forcibly, ſhall commit, &c. till, con- 
vict by record of the juſtice, they make fine and ranſom. 

And therefore, any juſtice of the peace, upon view of the force, 
may make a record of it, and commit the offender. Vide Dalt. c. 44. 

And this, without a writ directed to him to execute the ſtatutes. 

And upon any information, without a complaint of the party. 

So, every juſtice may take the ſheriff, and poſſe conntaths, to reſtrain 
the force. Vide Dalt. c. 44. | 

He may break open a houſe to remove the force. Vide Dalt. c. 44. 

The record made by a juſtice upon view, ſhall be a conviction, and 
is not traverſable. Vide 8 Co. 121. Dalt. c. 44. EEE 

And ought to be certified to B. R. or the next aſſiſes, or quarter 
ſeſſions. Vide Dalt. c. 44. | 

And the party convicted ſhall be there fined. Bid. 

But the juſtice himſelf cannot fine. Dub. Dalt. c. 44. Vide Sal. 
ww. - | 
And, if a deſect appears in the conviction, to B. R., it ſhall be 
quaſhed. 1 Sid. 156. | | | 

[If the conviction is in the preter- perfect tenſe, acceſſimus & vidimus, 
Inſtead of the preſent tenſe, it ſhall be quaſhed. Rex v. Landen, 
T. 7 G. . 443. | | 


{Lhe juſtices of peace muſt ſet the fine ; and they muſt do it before 


they commit the offender, tho* they may take a reaſonable time to 
conſider of it. If no fine is ſet by the juſtices, and the offender 1s 


committed, B. R. cannot ſet the fine, but will quaſh the conviction. = 


Rex v. Elwell, M. 1 C. 2. Str. 794. Ld. Raym. 1514+] 
(D 2.) By Inquiſition. 


So, by the „i. H. 8. 6. 9. a juſtice of peace, whether the perſons 


be preſent or gone, ſhall inquire of ſueh forcible entry, or 8 — 
; an 


- 
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and on ſuch inquiry ſhall direct warrants to the ſheriff, to ſummon 
indifferent perſons near the lands, having 40s. per ann., to inquire, 
Oe. | 5 WE. > 

And ſhall return 20s. the firſt day on each ſummoned, 4os. the 
next day, and 5/. the next, and ſo double; on pain of 20 1. 

And therefore, every juſtice of peace may make inquiſition upon 
a forcible entry, or detainer. N 


(D 3.) By Indictment. 


So, an indictment may be for a forcible entry or detainer, before 
juſtices of peace of the county where the land lies, at the quarter- 
ſeſſions. ‚ | | 
hut an inditment for a forcible detainer onght to ſhew, that the 
entry was peaceable. R. 2 Cro. 151. Vide poſt. (D 4.) cont, 

[One joint-tenant may be indicted for a forcible entry upon the 
other joint-tenant. Rex v. Marrow, M. 9 G. 2. B. R. H. 174] 


(D 4.) What /hall be a good one.] The indictmrnt ought to be cer- 
tain; and therefore, it ought to ſhew the certainty of the. houſe or 
land where the entry was: for, if it ſays, in- unum tenementum, it 
ſhall be quaſhed. 2 Rel. 46. Vide Indiftment, (G 1, &c.) 

So, it ought to ſhew, what eſtate he had in the land where the 
entry was made: as, before the /t. 21 Fac. it ought to ſhew that he 
had a freehold. | 

And fince, it ought to ſay what eſtate be has: for, perhaps he is 
only tenant at will. Semb. 1 Sal. 260. R. 1 Sid. 102. | 

And tho? it afterwards ſays, quod diſſeiſivit, it is not ſufficient : for 
that is only an implication of a freehold. R. 1 Vent. 306. | 
So, poſſeſſionatus pro termino is not ſufficient, without ſaying, for 
life, or for years. 1 Vent. 306. | 15 2 

So, it ought to ſay, adtunc exiſten. his eſtate: for, at the time of the 
indlictnient is not ſufficient. R. 2 Cro. 214. 639. 

And adtunc & udhuc exiſten., &c. will be repugnant. Sho. 272. 

50, it ought to allege an expreſs expulſion : for it is not ſufficient 
to ſay, quod intravit & eum diſſeiſitum & expulſum extratenuit ; but & 
ought poſitively to ſay, quod fuit difſeiſitus. R. 1 Sal. 260, 

An indictment for a forcible entry may be quaſhed upon motion, 
before a fine is ſet 3 not afterwards, without a writ of error. Sal. 450. 

But an indictment for a forcible detainer ſhall be good, tho? it does 
not ſhew, whether the entry was by force, or peaceably : for cer- 
tainty is only neceſſary in the point charged; and if it is not ſaid, by 
force, it ſhall not be intended. Dub. 2 Cro. 20. Vide ante, (D 3.) 
cont, | | 8 2 : 

So, an indictment for a forcible entry is good, tho” it ſays, adhuc 
de:inet, without ſhewing, that it was contra pacem : for, perhaps the 
detainer was without force. R. 2 Cro. 32. 5 . 

So, it is ſufficient to ſay, diſſeiſvit, without adding, & expulit, Ibid. 

uod fuit poſſeſſionatus pro lermino annorum, without ſaying, how 
many years. 1 Vent. 306. | | 


(D 5.) When Reſtitution ſhall be made. ; 
By the f. 8 H. 6. 9. a juſtice of peace, if on inquiry, &c. a for- 


cible entry or detainer is found, ſhall put the party in poſſeſſion of the 
lands ſo centred or holden, 7 4 | T0 And 
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And the juſtice ſhall make reſtitution, after inquiſition found, to 


the party ouſted, by himſelf, or by his precept to the ſheriff. Per 


two 7. Ray. 85. Carth. 496. 

So, pon ſhall be made upon an indictment at the quarter 
ſeſſions. H. P. C. 140. 
$0, B. R. ſhall make it by a writ to the ſheriff, if the indictment 
be removed into court by a certiorari, or certificate of the Juſtice. 
FH. P. C. 140. Vide Dalt. c. 131. 

[If indictment is removed by certiorari, B. R. may award re- 
ſtitution, diſcretionally; and will do it, unleſs defendant plead ver 
ſoon, and take notice of trial within term. Rex v. Marrow, M 
9 G. 2. B. R. H. 174.) 

So, juſtices of gaol-delivery, upon an indictment before them. 


Sav. 68. 
So, re- reſtitution ſhall be, where the nent i is quaſhed. Sav. 68. 


2 Cro. 151. 


[When the conviction is quaſhed, reſtitution muſt be awarded, tho“ 


the party's title is expired fince the conviction. Rex v. Jones, AI. 5 C. 


Str. 474.) 

So, reſtitution ſhall be to a diſſciſor ouſted by the force of the dil 
ſeiſee. Vide Dall. c. 132. 

To a leſſee, tho' the leſſor, who was diſſeiſed, thereby oppoſes it. 
Vide Dalt. c. 132. ' 

1 copyholder, tho“ his lord oppoſes it. Jide Dalt. c. 132. 


Cont. before the fl. 21 Fac. 15. Dy. 142. a. in marg. 


(D 6.) Flow made.] A juſtice of peace, or ſheriff, ſhall break open 


a houſe to make reſtitution. 


(D 7.) When not. 


But no writ of reftitution ſhall be awarded, where the party bas 


poſſeſſion. Marl. l. 12. : 
Nor, to an advowſon, common rent, Oc. for it ſhall only be to 


land. Vide Dalt. c. 44. 
Nor, where he, who uſed force, has the poſſeſſion by operation of 
law: as, if a diſſciſee enters, and afterwards, by force, ouſts his dif- 
ſeiſor ; the poſſeſſion thall not be reſtored: for it was reveſted in the 


diſſeiſee by his entry. Vide Dalt. c. 132. 
Nor, if a leſſor enters by force upon the leſſee, for a ſorſeiture. 


Sal. 587. 
Nor, to any other than him who was ouſted by force : as, to his 


heir. ide Dalt. c. 132. 
Or, any abator, after the death of the anceſtor. Vide Dal. c. 132. 
Nor, if the party tenders a traverſe to the inquiſition. 1 Sid. 287. 
It ſhall be ſtayed, or granted at diſcretion. H. P. C. 141. 


It ſhall be ſtayed. Sal. 260. Vide Sal. 588. ſemb. 5 it ſhall be 


ſtayed. 
But it is ſaid, that it ſhall be granted. Mod. Ca. 115. 


So, upon a certiorari delivered to remove an indictment, it ſhall be 


ſtayed. H.P.C. 141. 
Or, if the indictment appears inſufficient. H. P. C. 140. 


An in ſuch caſe, reſtitution granted may be ſtayed betore execu- 
tion. Lid. p 
| So, 
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$, reſtitution ſhall not be, after a conviction by a juſtice upon his 


view. 1 Vent. 308. 

Nor, by juſtices of aſſiſe, goal · delivery, or or oer of peace; if the 
indictment was not found beſore them. F. 140. Vide Dalt. 
c. 44. 131. | 

So, reſtitution ſhall not be, unleſs ei ; nor four or five 
years afterwards. N. Carth. 496. 

Nor, by /. 31 El. 11. if by plea it appears, that the party had 
poſſeſſion ſor three years before the inquiſition found. R. Ray. 85. 8 
Sal. 260. 

Tho! the plea does not ſhew, how he was -oſſeſſed. R. wt 85. 
1 Sid. 149. 


D 8. ) Suppreſſion of Riots. 


(D 8.) hat fall be a riot.) A riot is, when three or more aſſem- 
ble, and do an unlawful act. H. P. C. 137. Vide 3 Inf. 176. 

[If fix perſons are indicted, two of them die untried, two found 
not guilty, and two found gullty, it is good, for it ſhall be ſuppoſed 
it was committed with thote who have not been tried, and judgment 
ſhall not be arreſted. Rex v. Scott, M. 2 G. 3. 3 B. M. 1262. 

As, if they make a battery upon another. 3 It. 176. 

Hunt in his park, chaſe, warren, Sc. Ibid. 

Enter upon his poſſeſſion, or deſtroy his corn, herbs, goods, Cc. 
Ibid. 

So, if three or more aſſemble to do a n act in an unlawful 
manner: as, to abate a nuſance, and they do it with threats, and 
boiſterous behaviour. Vide Dall. c. 137. 

Jo ride to market, Sc. and they do it in harneſs, c. Vide Dalt. 
c. 138. 

ii a man, upon menaces made to him, aſſembles a company to go 
with him for his defence. Vide. Dal. c. 137. 

It he enters land to which he has title, with numbers, and in a 
forcible manner. Vile Dalt. c. 138. 

If he rides Skimmington in a tumultuous manner. R. 3 Keb. 

If an aſſembly be upon an unlawful occaſion, and he who comes 
upon a lawful cauſe, joins in an aftray which happens, he may be a 
rioter. Mod. Ca. 4% 

For where the aſſembly was unlawful, the act of one ſhall be i im- 
puted to all. Per Holt, Sal. 595. 

So, if in a journey, the company beat a ſtranger riding on the road, 
it will be a riot in all who act: for when the quarrel began, it began 
to be an unlawful aſſembly. R. Sal. 595. 


D .) What a rout.) A rout (from the "EO word rot) is, when 
they aſſemble for an unlawful deſign, and move in it, but do not ex- 
ecute it. Vide Dalt. c. 136. 


(D 10.) What an unlawful afſembly.)} An unlawful aſſembly is, 
when three or more aſſemble to do an unlawful ow but do nothing, 
H. P. C. 137. | 

D 11.) What not.] But i it will not i a riot, if 160 or more aſ- 

8 4 | ſemble 
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ſemble to do a lawful act, and they do it in a lawful manner; as, to 
remove a nuſance. Vide Dalt. c. 137. 

Or, to defend a man in his houſe againſt vidleitde: - Bid. 

30, if the ſervants of the owner of a houſe enter by force, by com- 
mand of their maſter, when the ſervants of him, who has the cuſtody 


of the houſe, .oppoſe them. R. Mo. 787. 
So, if they aſſemble to do an act which ſeems lawiul; as, to re- 


| move timber to which they claim title. Vide Dalt. c. 137. 


So, if divers, clamore riotos, prevent an election of officers in a 
borough ; it is not a riot, if the right of election be not ſhewn : for 
to make a riot, there ought to be an unlawtul act, and an unlawful 


aſſembly. R. Sal. 594. 


If they break the door of the Guildhall, if it is not 3 whoſe 
houſe it was; for perhaps it belonged to the defendants. R. Sal. 594. 

So, if divers aſſemble peaceably upon a lawful occaſion, it will not 
be a riot tho a ſudden affray happens. Mod. Ca. 43. R. Sal. 595. 

So, if a man, accompanied with his ſervants, does an outrage ; it 
is not a riot in the ſervants, who did not intend miſchief: for none 
ſhall be a rioter, except him who acts, when the aſſembly was not 
with a bad intent. Sal. 595. 

Tho' he had more ſervants than he uſually had. Vide Dali. 
c. 136. - 

If a jury, or poſe comitatus, quarrel among themſelves. Bid. 

If travellers quarrel, and beat one of the company. 


S0, it is not a riot, if ſeveral aſſemble at an alehouſe in friendſhip; | 


tho? they ought not to do it. Vide Dalt. c. 136. 
Or, for ſport ; as, for foot-ball, bull-baiting, bear-baiting, &c. Bid. 


Or, for dancing, bowls, cards, dice, &c. tho' they are not lawful 


games. Vide Dalt. 136. 
So, if three are indicted for a riot, and one only found not guilty, 


all ought to be diſcharged. R. Sal. 593. 


Tho! the others made a battery, they ſhall_ not be — for it: 
for the offence charged was a riot. Sal. 594. | 


(D 12.) How ſupprefſed. By one juſlice of peace,] BY the | 


34 Ed. 3. . juſtices of peace ſhall have power to reſtrain all evil 


doers, rioters, Sc. and to arreſt, purſue, and puniſh them according | 


to law. Vide Juſticeſ of Peace, (B g.) 


And therefore, if there be a riot, rout, or unlawful aſſembly, every . 


juſtice of peace may require the offender to find ſureties for the 
peace, or good behaviour, and commit him upon refuſal. Vide 


Dalt. c. 82. 
Or, may order another to arreſt him. Lid. 


D 13.) By more juflices,) So, by the /. 13 H. 4. 7. if a riot be 
made, juſtices of peace, or two of them, with the ſheriff, under- 


ſheriff, and pgſe, if not one, ſhall arreſt them, and record what they 


find done in their prefence ; by which they ſhall be convicted, as in 


forcible entry. Vide TFuſlices of Peace, (B g.) 
Any two juſtices in the county may make the conviction, tho the 


two next juſtices only are bound to do it. Jide Dalt, c. 82. 


(D 14.) 


* 
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N ” n 
88 | 
_ 9 * 
5 . 
9 — J 
I 


FORCIBLE ENTRY. oy. 


D 14.) When upon view.) The juſtices of peace, for execution of 
the / 13 H. 4. 7. ought to go to the place where the riot is made, 
with the ſheriff, Sc. for the ſheriff ought to join throughout the 
whole procceding. R. Ray. 386. 5 Ss 
And the juſtices, with the ſheriff, may arreſt all preſent, and take 
their arms. Vide Dalt. c. 82. | 
Tho' they came without intent to do miſchief; Bid. 
And all riotouſſy arrayed, whom they ſee in their way to the place, 
or back again. Bid. 3 | 
And may make freſh ſuit after any who eſcape. Bid. 
Or, ſend a warrant for them to find ſurety, c. Did. 
So, the juſtices, with the ſheriff, ought to make a record of every 
thing unlawful done in their preſence. Kel. 41. a. 
And fine and impriſon the offenders. Vide Dalt. c. 82. 
And the ſheriff ought to be a party to the record, if the conviction 
be before the rioters diſperſe. R. Sal. 593. . 5 
And ought to join in ſetting the fine upon the offender. R. Ray. 
86. | - 
: The record ought to ſhew all the circumſtances of the fact in cer- 
tain. 5 5 Wy 
It ought to ſhew the conviction to be upon view. X. Ray. 386. 
- It ought to make the conviction in the preſent, not the perfect 
tenſe. 2 Mod. Ca. 65. | bs 
The fine ſhall be upon each offender ſeverally. Vide Dalt. c. 82. 
And commitment ſhall be immediately upon conviction. Kel. 41. a. 
After the record made upon view, it ſhall be certified to B. R. aſſiſes, 
or ſeſſions. Vide Dalt. c. 82. | | 1 
And is not traverſable. Vide Dalt. c. 82. 
But juſtices of peace cannot deliver poſſeſſion; for they can do no- 
thing but puniſh and record the force. R. 1 Sid. 156. 
And if they do, B. R. will make reſtitution. 1 Sid. 156. 
So, if juſtices of peace proceed wrongfully, an information will go 
againſt them. Bid. | | 
And their conviction, if it appears to be bad, may be quaſhed upon 
motion, without a writ of error. Bid. | 


- 


(D 15.) By inquiſition.] By the ff. 13 H. 4. 7. if a riot be, Cc. 
and the offenders be departed before the juſtices come, they ſhall in- 
quire of ſuch riot within a month, and hear and determine it, 

And the juſtices may inquire without the ſheriff, where the rioters 

are diſperſed. R. Sal. 593. : | 1 
| So, they may inquire after the month: for they are only ſubject to 
2 penalty, if they do it not in that time, Bid. 

An inquiſition is ſufficient, if it ſays, pro domino rege, without ſays 
ing pro domino rege, & corpore comitatus, as an inquiſition taken by a 
grand inqueſt. R. Sal. 593. | 


Vide more of this, in Fuflices of Peace, (B 10.) 


(D 16.) By ſurety of the peace. How granted. Upon a ſupplicavit. 
So, a riot, or breach of the peace, may be reſtrained, or prevented by 

ſureties found for the peace. T 8 | | 
) I it appears to the Chancery, upon complaint, that any one — 
Caule 


8 
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cauſe to pray ſureties for the peace againſt another, a /upplicavit ſhall 
be directed to any juſtice of peace, or to the juſtices in general, or to 
the juſtices and ſheriff, to take of him ſuch ſureties, or commit him to 
priſon. F. N. B. 80. Reg. 88. Pide Chancery (4 R). 

So, a ſupplicavit lies from B. R. 1 Keb. 203. 290. Mo. 43. 

And the ſheriff may break open a houſe upon a capzas to find ſureties 
for good behaviour. , R. Mo. 606. > | 

If articles are ſworn in Chancery, upon which a /#pp/icavit is granted, 
and by habcas corpus the party being brought to a judge of, B. R. is 
bound to appear in B. R. If the articles are tranſmitted from the 


Chancery to B. R., or the witneſſes appear, and charge him there; he 


ſhall be bound in B. R., otherwiſe not. Skin. 61. 

A /upplicavit ſhall not be granted, but upon afidavit, that it is not 
prayed of malice. F. N. B. 79. H. | 
And if it be for good behaviour alſo ; articles ought to be exhi- 

bited. R. 2 Keb. 305. 1 Sid. 67. 1 Lev. 53. | 
Articles of the peace cannot be exhibited, without oath, by a 


Quaker. * Rex v. Green, T. 8 G. Str. 527.] 


It may be granted upon menace of corporal damage. Neg. 88. 


F. N. B. 79. G. ; 
Or, menace of burning his houſe. Bid. 
For going or riding armed. 1 Keb. 203. 


Difturbance of divine ſervice, and carrying the miniſter to priſon. - 


R. 1 Keb. 290. |; ) 
For dread of damage to him and his men, by ſuch as have diſcord 


with him. Reg. 89. a. 


[B. R. will reject articles of the peace, if the parties live far off 


in the country, and direct the exhibitant to apply to a juſtice in the 
neighbourhood. Rex v. Waite, P. 32 G. 2. 2 B. MM. 7580.] 

[Or, they may receive them, and iſſue attachment of the peace, 
with an indorſement authoriſing any juſtice in the county where de- 


fendant reſides, to take ſecurity, Sc. and ſpecifying the ſums. Rex 


v. Bozwmaſter, T. 33 & 34 G. 2. 2 B. M. 1039. | 
[If after articles have been exhibited it appear manifeſtly to be a 


perjury, the court will ſtay proceſs againſt the defendant, commit 


the complainant, and order proſecution for perjury. Rex v. Parnell, 


T.32& 33 G. 2. 2B. M. 806.] 


(D 17.) Hou it ſball be executed.) The juſtice executes a ſupplicavit 
as miniſter : and therefore ought to purſue his writ ſtrictly. 
And the juſtices themſelves to whom it is directed, or one of 
them, ought to execute it: for he cannot depute another. 2 Rol. 348. 
Or, the party, or his friends for him, ſhall give ſurety in Chancery, 
and have a /uper/edeas to the ſupplicavit., F. N. B. 81. 4. 
Or, in B. R. when the /upplicavit goes from thence. R. Mo. 43. 
So, upon a certificate of the juſtices to whom directed, that the 
party who demands it is contentious, and the other of good fame, a 
ſuperſedeas is uſually granted. | | 
' Aﬀter ſurety taken by recognizance for the peace, the juſtices ought 
to return the writ and recognizance. Lamb. 110. Vide Dalt. c. 122. 
If ſurety be given only oo one of thoſe againſt whom a /upplicavit 
is granted; it ought to be returned, that the other en eff inventus. 
2 Rol. 348. : N : | ; 
Or, 


Vide Dalt. c. 169. : 


2 . 
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Or, that he who demands it releaſed to him. Lamb 111 

If the juſtice does. not return the writ or recognizance, a certiorart 
lies for them. F. N. B. 81. B. 3405 e 

Tho' the writ was not returnable in Chancery. F. N. B. 81. 


(D 18.) Upon a warrant of d jufice of peace. How it ſhall be made. 
So, a juſtice of peace, by warrant, may bring any before him, upon 
good cauſe, to find ſurety for the peace. Vide Dalt. c. 118, 
[If a perſon arreſted in execution reſcuzs himſelf by force, a juſtice 
may grant a warrant againſt him for breach of the peace, Curtis's 
Caſe, 1756, Fofter, 135.) 1 5 | e 
Or, may demand ſurety of any preſent, by parol. Vide Dalt. c. 118. 
Or, command another, by parol, to arreſt him being preſent, to 
find ſurety. id. | OT | 3 
A warrant by a juſtice of peace, to bring any before him to find 
ſurety for the peace, may be directed to the ſheriff, to a conſtable, or 
other officer, or to a ſtranger. Bid. . E 
It ought to be under his hand and ſeal, and fo contain the cauſe. 
Vide Impriſonment, (H 6, &c.) Vide Dalt. c. 118. „„ 
[The legality of a juſtice's warrant does not depend on the truth 
of the information whereon it is grounded. Curtis's Caſe, 1756, 
Fofter, 135: 8 8 3 
But a juſtice of peace cannot enjoin another, that he ſhall keep the 
peace, under à penalty. 


D 19.) How execute] If a warrant be directed to the ſheriff, he 
may by parol, or precept, command any known officer to execute it. 


4 


» 
x 


. So, by precept, he m 
Lid. . RA 44 
Bat if it be directed to a conſtable, or a ſtranger, he ought to ex- 
ecute it himſelf; for he cannot make a deputy. ide. 
If it be ditected to two or more, either of them may execute it. 
ME}: | 1525 WELLS 
The officer ought to require him to find ſurety, before he arreſts 
him. Vide Execution, (C 12.) Vide Dalt. c. 118. „ 
He ought to inform him at whoſe ſuit, and for what, it is de- 
manded. R. 6 Co. 54. a. | . | | OY. 
And if he be not an officer known and ſworng he ought to ſhew 
his warrant. Vide Dalt. c. 169. 1 25 4 ew] 
Otherwiſe, if he be an officer known and ſworn. Tbid. SE 
The officer, for executing his warrant, may take the poſe comitatit. 
Vide Dalt. c. 172. | | \ 5 = 
And break open a houſe if neceflary. Vide Dalt. c. 127. 169. 
And juſtify a battery of the perſon, if he refilts. | 
[Peace-officers having a legal warrant to arreſt ſor breach of the 
peace, felony, or dangerous wound, may break open the party's own 


ay command any, who is not a known officer. 


doors, after having demanded admittance, and given due notice of the 


warrant, Curtis's Caſe, 1736, Foſter, 135. 320.] | 

[It is not neceſſary, in order to its being due notice, that the officer 
— lay what fort of warrant it is. Bid. Per ten Judges againſt 
Wo. ; - 


Vor. IV. f 


* * 7; * 
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[If after this the officer is reſiſted, and he or any of his aſſiſtants 
killed, it is murder. Curtis's Caſe, 1736, Fofter, 135. 620.) 
If a perſon be taken upon the warrant, the officer may commit him, 


without other warrant, if he refuſes ta come before a juſtice, or to 


find ſurety there. R. 5 Co. 59. 6. | | 
| So, the juſtice may commit him, if he does not find, or does not 
offer _ Vide Dalt. c. 171. . | 


And where the warrant is general, the officer may bring him to 


what juſtice he pleaſes. Vide Dalt. c. 169. 5 Co. 59. 5. 


(D 20.) A recognizance for the peace. How taken.) Tho' no ſtatute 
direCts that ſurety-ſhall be taken for the peace, yet a recognizance 
ſeems the moſt congruous means for it ; for none ſhall be bound to 
the king but by record; and by the ff. 33 H. 8. 39. all obligations 
to the king ſhall be in his name, /olvend. domino regi. F. N. B. 82. 

And therefore, juſtices uſually take ſurety by recognizance for keep- 
Ing the peace till the next ſeſſions, againſt the king and all his people, 
and eſpecially againſt him who demands it. | 

[If A. exhibits articles againſt B., ſtyling herfelf his wife, pending 


a ſuit concerning the marriage, the recognizance ſhall be, to keep the 


peace to, &c. particularly A., who has exhibited articles by the name 

of A. wife of ſaid B. Rex v. Bambridge, T. 18 G. 2. Str. 1231.) 
And by the f. 3 H. 7. 1. the juſtice ought to certify the recogni- 

zance at the next ſeſſions ; that if the party make default, it may be 


recorded, and certified, with the recognizance, into Chancery, = 


or Exchequer. | 
And therefore the next ſeſſions is the proper place for the appear- 

ance of the party ; tho* the recognizance does not mention before 

what juſtices, or in what court, or at what time, he ought to appear. 


Vide Dalt. c. 119. | 
So, the recognizance may be for life, or for years, upon good cauſe. 


Vide Dalt. c. 119. | 
And if no time is mentioned, it ſhall be intended for life. Fide 


Dalt. c. 119. 21 Ed. 4. 40. ö. | 

But the time and ſum in which he is to be bound, and the number 
and ſufficiency of the ſureties, are in the diſcretion of the juſtices. 
 PFide Dalt. c. 119. ” 

So, a recognizance to keep the peace, generally, is good, without 
faying againſt A. in particular; or, to keep it againſt A. without ſay- 
ing, againſt all in general. Vide Dalt. c. 119. | 

So, a recognizance to be levied of goods only, or of lands only, is 

for only, ſhall be rejected, and the recognizance fhall be gene- 
ral. Vide Dalt. c. 119. Coca 

If the ſureties prove inſufficient, he ſhall be compelled to find new 
ſureties by recognizance. Vide Dalt. c. 119. 

So, if the recognizance be forfeited. Fide Dalt. c. 115, 

Otherwiſe, if a furety dies; for his executor ſhall be charged. 
21 Ed. 4. 40. ö. Vide Dalt. a. 119. | 

So, a juſtice of peace may take money in depoſits for ſurety of the 
peace. Per Berkly, Cro. Car. 446. Vide Dalt. c. 119. : 

But a recognizance, which does not mention the preſervation of 
the peace, will be void. Vide Dalt. c. 119. | 1 


7 
7 


of 
ho 


, 8 
Yo ” 

N „ 

* * 


; FORCIBLE ENTRY. 211 


Tho! it be, that he do not aſſault, maim, Cc. for there are other 
breaches df the peace. Vide Dalt. c. 119. 


. 21.) Of whom ſurety of the peace may be demanded. | Surety of 


the peace may be demanded againſt every one under the degree of a 
peer. Vide Dalt. c. 117. | = . 
It may be demanded againſt a peer, and he ſhall enter into a re- 
cognizance, with bail. Rex v. Marquis of Carmarthen. Fort. 359-] 
[Againſt a peer, by his wife. Rex v. Earl Stamford, T. 9 G. 
3. R. H. 74. Rex v. Earl Ferrers, T. 31 G. 2. 1 B. M. 631. 
[The wife in court is not obliged to anſwer her huſband or his 
counſel any queſtions before ſhe exhibits the articles; and if any threats 
are dropt, the court will not ſuffer her to anſwer them. id. 
Tho' he be an eccleſiaſtical perſon. Vide Dalt. c. 117. . 
A ſheriff, coroner, or other officer of juſtice. Vide Dalt. c. 117. 
1 a juſtice of peace in the ſame commiſſion. Vide Cromp. 122. 
alt. c. 117. 
Tho' it be a perſon attainted, or excommunicated. Vide Dali. 
c. IIG . 
A. feme-covert, or infant within the age of diſcretion z fof the ſure- 
ties ſhall be bound for them. ide Dalt. c. 117. 


(D 22.) And by whom.) So, a feme-covert may demand it againſt 

ber own huſband. Reg. 89. F. N. B. 80. F. 3 Keb. 433. 2 Lev. 

128. [Rex v. Brotherton, M. 8 G. 2. B. R. H. 74. ] 5 
[By a wife againſt her huſband, a peer. Rex v. Earl Stamford, 


T. 9 G. ibid.] | 


Or, a huſband againſt his wife. Vide Dalt. c. 117. [Sim's Caſe, 
P. 17 G. 2. Str. 1027.] | 

So, a perſon attainted, excommunicated, or abjured. Vide Dal. 
c. 117. 5 

Attainted in præmunire. Vide Dalt. c. 117. = | 
A illein againſt his lord, & e contra. Vide Dalt. c. 117. 

A denizen, or alien amy. Vide Dalt. c. 117. 

But not by an alien enemy. Vide Dalt. c. 117. 5 

Or, a non compos tho? care ſhall be taken for his ſafety. Fide 
Dalt. e. 117. | 


* 


(D 23.) Of whom not.] But ſurety of the peace ſhall not be de- 
manded againſt a peer. Vide Dalt. c. 117. [But ſee (D 21.) con- 
tra.] 


Nor, againſt one non compar, tho' care ſhall be taken to prevent his 
miſchief. Vide Dealt. c. 117. 


Nor, againſt an alien enemy. Vide Dalt. c. 117. 


O 24.) What cauſe for it.] A juſtice of peace may demand ſurety, 


if any in his preſence aſſaults, or threatens corporal damage to an- 
dee Reg. 8. B. F. N. B. 80. 2 ä 
Or, threatens to burn his houſe. Reg. 88, 9. = 
If he aflaulkts the juſtice himſelf ; tho it is more proper that an- 
other do it. Yide Dalt. c. 116. 
I he comes with force into the preſence of the juſtice in the exer- 
ciſe of his office, or goes or rides in arms (not being a ſervant to the 


P 2 king, 
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king, in execution of proceſs; aid of an officer, or upon hue and cry). 


to the affray of the people, againſt the Af. of Northampton: 2 Ed. 3. 
7 K. 2. 13. 12 K. 2.6. or 20 R. 2. 1. Vide Dalt. c. 9- 

If he makes a duel, or ſends a challenge. 

Makes a riot, rout, or unlawful aſſembly. + Vide Dalt. c. 116. 

If he quarrels in the preſence of the juſtice. Vide Dalt. c. 116, 

Gives the lie to another in Weſtminſfler-Hall ſedente curis. 1 Lev. 
107. 

i he makes an affray, or terrifies the people. Vide Dalt. c. 116. 

If he be brought before him by a conſtable for breaking the peace. 
Vide Dalt. c. 116. 

Or, upon oath by another of corporal miſchief done, or menace 
of it, or of burning his houſe, and that he is in fear of it. 2 Lev. 
228. 

Or, that he threatened it to his wife, or children. Vide Dalt. . 116. 

And if the wife makes ſuch oath, tho' there are other athdavits to 
the contrary. 2 Lev. 128. 

[The court will give credit to the oath of the party exhibiting ar- 
ticles, and not go into any inquiry as to the truth of them; but they 
will review the articles, to ſee if the facts ſtated require ſecurity. 
Lord Vane's Caſe, H. 17 G. 2. Str. 1202.] 


So, if a juſtice ſuſpects him inclined to break the peace. Vide 


Dalt. c. 116. 
If he be a common barretor. Vide Dali. c. 116. 
[It may be demanded, tho' the fact on which the proſecutor 
grounds his fear is pardoned. Rex v. Mendez, M. 8 G. Str. 473.] 
But it is not a cauſe that he threatens impriſonment to another, or 
to burn his goods; for he may have another remedy by action. Vide 
Dalt. c. 116. 
That he has made a battery, or a variance. Vide Dalt. c. 1 116. 
Or, that he is ia fear of damage to his ſervants, or cattle. Vide 


Dalt. c. 116. 
(D 25.) What, for goed behaviour.) By the /. 34 Ed. 3. 1. juſtices 


of peace may take of all not of good fame ſufficient ſurety we their 


good abearing towards the king and his people. 

And it may be granted by juſtices of peace, by recognizance, or 
upon a ſupplicavit, as ſurety for the peace. Vide Dalt. c. 123. 

And for every cauſe for which ſurety of the peace is demandable. 

And againſt any of bad fame, if he docs that which tends to the 
breach of the peace. 

As, if he be a common barretor. Vide Dalt. c. 124. 

If he lies in wait to rob, or puts paſſengers in fear. Vide Dol. 
c. 124. 


Going with unuſual arms to the terror of others. K. 1 Keb. 203. 


If they are ſuſpected for robbers, or manſlayers.- Vide Dalt. c. 124. 
Nightwalkers, pilferers, or meſſengers of thieves; for theſe * 
preſentable in the leet. Vide Dalt. c. 124. 
Dangerous rogues, or vagabonds. 
5 If they practiſe in poiſon for others, their cattle, or fowls. Vide 
alt. c. 124. 
If they throw down gates, or do outrage in the night. Vide Dall. 


6. 124. 
RE Eves- 


IC 


1 


* 


FORCIBLE ENTRY.. - y 


„et- aue by night, or by day. Vide Dall. c. 124. 

Idle perſons, who deſtroy pigeons by engines, or the game, or do 
treſpaſſes in parks, or warrens. Vide Dalt. c. 124- | 

If they ſuborn witneſſes. Mar. 11. 

Maintain, or reſort to bawdy-houſes. 13 H. 7. 10. 

If they frequent taverns or alehouſes, not having means of liveli= 
hood. Vide Dalt. c. 1 2 

Suſpected for the father of a baſtard. Lamb. 122. 

Libellers. Vide Dalt. c. 124. 
Whether a perſon taken up by ſecretary's warrant for a libel ſhall 

give ſecurity for good behaviour, or only for appearance, ſeems un- 
| ſettled. Rex v. Shuckburgh, M. 17 G. 2. Wilſ. 29.] 

Common cheats, or cozeners. Vide Dall. c. 1 24. 

If he abuſes a juſtice of peace in the execution of his office, or his 
warrant, or refuſes to obey him. Vide Dall. c. 124. 

Or, gives contemptuous words to a magiſtrates 11 Co. 

Or, provoking words; as, You lie, &c. in We mineral I Lev. | 
107. 


D 26.) What ſhall be a forfeiture of a recognizance for the peace. ] 
A recognizance for the peace ſh all be forfeited by any breach of the 
peace. Vide Dalt. c. 121. | 

As, if he does any act to the prejudice of the perſon of n 3 
as, murder, or any homicide. Vide Dalt. c. 121. 

High treaſon againſt the perſon of the king. Vide Dalt. c. 121. 

Burglary, or robbery; for theſe relate to * perſon. Vide Date. 
c. 121. 

Rape, or any unlawful battery, or aſſault. Vide Dall. c. 121. 

Impriſonment of another. Vide Dalt. c. 121. | 

Throwing into the water, or any other miſuſage. Vide Dal. 
. 

Threatening of another, in his preſence, to beat him. 2 Rol. 199. 

Or, in his eee if he afterwards lies in wait for him. Vide 
Dalt. c. 121. 

If he be concerned i in a riot, rout, Oc. | Cre. El. 86. Vide Dal 
6320; 

If he rides, or goes in arms, or with unuſual arms or attendants, 
is affray of the country. Vide Dallt. . 121. {BE wo 

So, if he gives a challenge, 4 Int. 181. | 

Or, commands, or procures, a breach of the peace, if it be 4 
wards broken. 4 Inf. 180. Vide Dalt. c. 121. 

If he procures another to break the peace. 2 Rol. 199. Vide 

Dale. c. 121. 
But a juſtihable aſſault, or battery, is not a breach of a recogniz- 
ance for the peace; as, by correction of his wife, ſon, ſervant, ap- 
prentice, ſcholor, priioner, lunatic, c. 3 Keb. 433. Vide Dalt. 
7 121. 

Or, in defence of himſelf, his wife, ſon, father, maſter, ſervant, 
or goods, Sc. Vide Dall, c. 121. 

By the act of a conſtable, or other officer, in the execution of juſ- 
tice. Vide Dalt. c. 121, 
In the exerciſe of lawful ſports. Yide Dalt. c. 121. 
Po, no act, which 060 not congern the perſon of another, tho the 
P 3 Indice. 
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indictment for it be contra pacem : as, larceny, or other felony of the 
ſame nature. Vide Dalt. c. 121. 
A wrongful taking of the goods of another, a F: iſſeiſin, or treſpaſs 


upon his land. 4 Ie. 181. 


So, ſcolding words; for an act muſt be done. 4 Inf. 180. 


(D 27.) Of a recognizance for good bebavigur.] So, a recognizance 
for good behaviour ſhall be forfeited by any act which amounts to a 
breach of the peace, or requires ſurety for good. behaviour. Vide Dalt. 
c. 12 

— eſcape from 2 conſtable, being arreſted for a ſuſpicion of a 
crime, tho” not guilty, R. Godb. 22. Vide 2 Leo. 166. 

If he puts the people in terror. 2 Rol. 199. Semb. 2 H. 7. 2. 6. 

So, words, which tend to the public prejudice, or which may make 
a breach of the peace. 2 Rol. 200, 

But it will not be a breach of recognizance for good behaviour, that 
he enters into the houfe or land of another, or takes the goods of an- 
other. 2 Rol. 199. | 

Or, if he calls a perſon, who is guilty of felony, a felon. 2 Ral. 
200. 

Or, calls another naue, or uſes other words of paſſion to another . 
not in office, 2 Rol. 228. 


Vids more, concerning forfeiture of a recognizance for good beha- 
viour, in Fuftices of Peace, (B 8.) | 


(D 28.) How ſuperſeded.) If any perſon gives ſurety of the peace 
in Chancery or B. K., there ſhall be a /uper/edeas to the juſtices of 
peace to take it. F. N. B. 238. E. 

So, if he gives it before one juſtice, he may have from him a /#- 


perſedeas requiring another juſtice not to take it for the ſame cauſe. 


Alfter a ſuper/edeas from the Chancery or B. R., if a juſtice proceeds, 
an attachment goes againſt him. 

And if the party be arreſted, it will be falſe impriſonment. 

Tho! the /uper/edeas does not mention the names of the ſureties, or 
the ſum in which bound. 


(D 29.) Heu diſcharged. ]—[Tt may be diſcharged on motion, on 
producing proſecutor's conſent verified by affidavit. Rex v. England, 
NM. 9 G. 2. B. R. H. 158.) 

[Or, conſenting by 4 Rex v. Earl Ferrers, M. 32 G. 2. 
1 B. M. 7g. ] | 

If ſevurity be given upon a ſupplicavit, and no proſecution within 
a year and a day, the ma ſhall be diſcharged. F. g. 268.) 

[If one is bound to keep the peace for a twelvemonth, and appear 
the firſt day of term, at which day the time is out, and does then ap- 
pear; he muſt be diſcharged, if no indictment is lodged, Rex v. 


Benn, P. 8 G. 2. B. R. H. 98. 
So, if, the party be committed, after a year he ſhall be diſcharged 


upon flight ſecurity. F. g. 268. 
[If a huſband has acted only for the recovery of his wiſe's ſenſes, 


and that by phyſicians directions, his TG ſha} be di- 
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How a recognizance for the peace may be . by * or 
death, vide | in 7uftices 7 Peace, (B 6, 7.) 


FORCE 8. 
Vide Prerogative, (C 3.) 


FORCIBLE MARRIAGE. 
1] Vide Juſtices, (8 3.) A 
FORECLOSURE. 
Vide Chancery, (4 A 11.) | 


FOREIGN ATTACHMENT. 
Vide 3 London, (N 1.) - Pleader, (2 & 5.) 
FOREIGN COUNTY. 
Vide Adtion, (N 1, Ge. — Fuftices, (L 14.)—Pleader, (8 11.) 
FOREIGN NATIONS. 
Vide Preregative, (B 1, &c.) 
FOREIGN OPPOSER. 
Vide Courts, (D 15.) 
FOREIGN VOUCHER. 
Vide Ceurts, (O 2.)—Poucher (D 3.—H). 
S 
Vide Chace, per totum. 
FOR E-STALLIN G. 
Vide Juſtices of Peace, (B 38.) 
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FORFEITURE. ES, 
(A) Forfeiture, by Alienation, &c, 
(4 1.) By Alienation of a particular Tenant. 


(A 1.) ho tenant for life or years conveys a greater eſtate than 
ſhall be he can lawfully do, whereby the reverſion, or remain» 
* is dexfled, it will be a forſciture of of his eſtate; as, if he makes 
a feaffment, Co. L. 251. Re. Vide Copybeld, (M 2, e.) 
4 
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IF he conveys to another in tail, * for his own life, and-livery be 
made. Co. L. 25 2. a. 1 Rol. 854 

Or, to another for his life, if "of ae ſo long lives ; ſor the 
other has an eſtate for his life, tho! determinable upon the death of 
the firſt leſſee. 1 Rol. 854. J. 43. Lane, 38. 

If tenant pur auter vie, by ſtatute-merchant, ſtaple, or elegit, makes 
a feoffment, Ec. it will be a forfeiture. Co. L. 252. a. 

So, if tenaut after poſſibility, by curteſy or in dower, c. makes 2 
feoffment, c. Co. L. 252. a. 1 Rol. 851. J. 35. 

So, if tenant for life or for years, and the remainder-man for life, 
join in a feoffment, c. it will be a forfeiture of both eſtates. Co. I. 
25 1. 5. R. 1 Leo. 262. 1 Rol. 855. J. 15. 2 Aud. 66. Dy. 339. 4. 
R. 1 And. 45, 6. 

" So, if he in remainder for life enters upon tenant for life, or years, 
and 3 feoffment, it will be a forfeiture of his remainder. 
Co. L. 251. . | 

So, if there be joint-tenants for life, and one of them aliens in fee, 
it will be a forfeiture of his eſtate. 

So, if huſband and wife are joint-tenants, and the huſband alone 
aliens in fee, it will be a forfeiture for the life of the huſhand, 
29 Af. 4 
80, if 23 Ea" and wife, ſeiſed in right of the wife for life, make 
a feoffment to B, to the ufe of him and his heirs for the life of the 
wife tantum ; for by the feoffment a fee paſſed, tho' the uſe be de- 
clared only 10 the life of the wife. R. 1 Leo. 126. 

So, if tenant for life, or years, remainder or reverſion to the king, 
makes a feoffinent, c. it will be a forfeiture ; tho? the remainder or 
reverſion in the king i is not deyeſted. Co. L. 251. b. 

So, if renant for life, remainder to B. in tail, remainder to himſelf 
in fee, makes a feoffment, it will be a forfeiture. 1 Kol. 85 1. 1.30. 
854. J. 52. 3 
| 1 if husband and wife, joint-tenants ſor life, or ſeiſed in right of 
the wife, make a feoſſment, or the huſband alone makes it, it will be 
a forfeiture during the coverture. Yide Baron and Heme, (II.) 

So, if tenant for life, remainder i in tail, remainder in fee, enfeoffs 
him in remainder in fee, it will be a forfeiture i in reſpect of the meſne 
remainder, R. 1 Co. 140. 2. 

30, if he joins with him in the immediate remainder in tail, in a 
feoffment, and not by fine. 1 Sid. 83. 

So, if tenant for life enſeoffs a woman in the immediate remainder 
_ lier huſband, it will be a forfeiture. Bro. Forf. 21. 1 Kol. 855. 
18 | 
Or, him in the immediate remainder and his wife ; for the whole 
eſtate paſſes from the tenant for life, and therefore it is not warrant- 
ed, tho' he in reverſion cannot enter during the eſtate of the huſband, 
Cont. 41 Ed. 3. 21. 4. Acc. Bro. Entry cong. 8. 82. 1 Co. 76. 6. 


(A 2.) By ratio by matter of record.) So, if tenant for life, or 
for years, levies a fine, it will be a forfeiture. Co. L. 251. B. | 
So, by the ff. 32 H. 8. 31. Hide 14 El. c. 8.] if he ſuffers a com- 
on recover. 
Ty he comes in as hes, R. 1 Co. 14. 2 Leo. 61. 
| ho! the recovery or fine he afterwards reverſed by error. K, 
7 Sid. 0. Tho" 
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Tho' he was diſſeiſed before the fine levied, whereby, to ſome in- 
tents, partes finis nibil habuerunt. Co. L. 25 2. a. Dub. 4 Leo. 217. 
R. Mo. 424. Cro. El. 451. Cont. 1 And. 38. | N 

So, if tenant for life, remainder for life, levies a fine to him in rer 
mainder for life, ſur conuſance come ceo, &c. it will be a forfeiture. 
R. 2 Lev. 202. 2 Fon. 65. R. 2 And. 66. Bf 

So, if tenant for life, remainder to B. in tail, remainder to C. in 
tail, Oc. levies a fine, or makes a feoffment to B. and his wife, and J. 
dies without iſſue, and the wife enters; it will be a forfeiture to C. 
R. 1 Rol. 855. I. 10.. e 1 | 

So, if tenant for life joins with B., to whom a remainder in tail 
was limited, when his remainder is gone by the feoffment of his fa- 
ther with warranty. R. 1 Rol. 856. J. 15. Cro. Car. 392. 

So, if there be tenant for life, remainder for life, and he in re- 
mainder for life levies a fine; it will be a forfeiture of his eſtate, tho? 
the reverſion, or remainder, be not deveſted. R. 1 Leo. 40. Dub. 
Sti. 192, 3. 6 | 

So, tho? the remainder was to A. in tail, and afterwards in fee to 
him, who had the remainder for life, and levied the fine. R. 1 Re. 
86.1. 20. ; | EY 

. if there be a leaſe for years, remainder to A. for life, remainder 
to B. in tail, remainder to C. for life, &:. and A. and C. levy a fine 
fur conceſſit for their lives, it will be a forfeiture; for they grant a 

eater eſtate than they can lawfully make. Semb. 2 Fon. 70. - 

So, if tenant for life or years of an advowſon, c. or other thing 
which lies in grant, levies a fine, it will be a forfeiture ; tho” the re- 
verſion is not deveſted thereby. Co. L. 251. ö. 1 Rol. 852. 1. 40. 

[So, if the leſſee covenant not to underlet, without conſent of the 
leſſor under hand and ſeal, witk a power of re-entry in caſe of a 
breach, if, notwithſtanding this covenant, the leſſee underlet without 
conſent, according to the terms of the covenant, this is a forfeiture. 
Coup. 803.]J _ . 

[But acceptance of rent due after the condition broken with full 
notice, is a waiver of the forfeiture. Bid.] 5 | | 

[The acceptance of rent is no waiver of the forfeiture, unleſs the 
forfeiture was known to the leſſor at the time. Greg/on v. Harriſon, 
B. R. E. 28 Ges. 3. 2 T. R. 425.) OS 
| (If a leaſe contain a proviſo, that the leſſee, his executors, &c. ſhall 
not ſet, let, or aſſign over, the whole, or part of the premiſes, without 
leave in writing, on pain of forfeiting the leaſe 3 the adminiſtrator of 
the leſſee cannot underlet without incurring a forfeiture, tho' for leſs 
time than the whole term : and a parol licence to Jet part of the pre- 
miſes, does not diſcharge the leſſee from the reſtriction of ſuch a pro- 
viſo. 2 T. R. 425.] | N 

[Covenant not to aſſign, transfer, ſet over, or otherwiſe do or put 
away the leaſe or premiſes, does not extend to an under-leaſe for part 
of the term; and ſuch under-leaſe is no forfeiture. Cruſoe v. Bugby, 
C. P. T. 11 Geo. 3. 2 Bl. 566. 3 Will. 234. S. C.] | 

[A leſſee, who had covenanted not * to let, ſet, aſſign, transfer, 
% make over, barter, exchange, or otherwiſe part with the indent- 
ure,“ Oc. with a proviſo, that the landlord might in ſuch caſe re- 
enter, gave a warrant of attorney to confeſs judgment, on which the 
Jeaſe was taken in execution and fold ; and this was holden to be no 

e * | " forfeiture 
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forfeiture of the leaſe, Milcßinſon v. Carter, B. R. A. 39 Gee. 3. 
8T.R. 57.) | | 


- 


© [Aliter, where the warrant of attorney was given for the expreſs 
purpoſe of enabling the creditor to take the leaſe in execution. Miz. 


ehinſon V. Carter, B. R. E 39 Geo. 3» 8 T. R. 300.) 


(A 3.) What alienation will not be a forfeiture.] But, generally, an 
alienation by a particular tenant is no forfeiture, if the reverſion, or 
remainder, is.not thereby deveſted ; and therefore, if tenant for life 
or years of an advowſon, rent, common, or other thing which lies in 
grant, by deed grants his eſtate to another in fee, it is no forfeiture. 

Co. L. 251. b. 1 Rol. 854. J. 9. 12. | | 
S8o, if a man in remainder, or reverſion, for life, of lands, Cc. 
grants his eſtate by deed to another in fee, it is no forfeiture. Co. L, 
251.6. 1 Rol. 854. J. 11, „„ 

So, if a ce/luy que uſe for life, before the f. 27 H. 8. 10. had made 
i feoffment, it was no forfeiture. Mo. 38, 39. | 5 

So, if tenant for liſe bargains and ſells to another in fee, it is no 
forfeiture. 2 Leo. 60. 5 
Or, makes a leaſe and releaſe to another in fee. 3 Mo. 15 1. 

So, if tenant for life, or for years, makes a leaſe for 1000 years. 
2 Leo. 60. | 

Tho' he afterwards levies a fine to corroborate the leaſe ; for 
nothing paſſes but for his life. Dub. 2 Fon. 99. 


So, if tenant for life leaſes for years to A. who makes a feoffment, 


and tenant for life releaſes to the feoffee ; it is not a forfeiture of the 


eſtate for life. 1 Rol. 85 5. J. 5. 
So, if tenant for life, or years, joins with him in reverſion, or re. 


mainder in fee, in a feoffment, or fine, or recovery, it is no forfeiture; 


for each gives that which he lawfully may. R. 6 Co. 15. a. 
And therefore, if a fine or recovery be reverſed for infancy, Qc. of 

him in reverſion or remainder, the conuſee ſhall hold during the life 
of tenant for life. R. 1 Co. 76. b. 2 Leo. 108. BE} 
So, if tenant for life joins with him in the immediate remainder in 
tail, in a fine, it is no forfeiture 3; for each gives that which he iaw- 
ſully may, and it will be a conveyance of the tail, and afterwards of 
the eſtate for life. [Vide 1 Vent. 160.) R. 1 Co. 76. Hob. 277. R. 
1 S.. 83. K. 2 And. 66. | 

[So, if A. be-tenant for years, remainder to B. for life, remainder 
to the firſt and other ſons of B. in tail; and A. and B. join in a leaſe 
and releaſe to make a tenant to the precipe, and ſuffer a recovery ; the 
eſtate-tail limited to the ſons of B. is not deveſted by the _— 
nor is there any forfeiture of the reſpective eſtates of 4. and J. 

T. R. 738. | | 
So, if 2 3 be limited to the huſband for life, to the wife for 
life, remainder to the heirs of their bodies, and huſband and wife join 
in a fine, R. Ray. 36. 1 Sid. 83. 

Or, to A. for life, remainder to a woman ; and A, and the woman 
intermarry, and join in a fine. R. Cro. El. 828. 

So, if an eſtate be to the wife in tail, remainder to the huſband pur 
auter vie, and they join in a fine ; it is no forfeiture of the remainder 
for life, if the wife dies without iſſue. 1 Rol. 854. J. 47. ; 
| $0, if an eſlate be to 4. for life, remainder to B. in tail, who * 
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in a fine, and B. dies without ifſue the conuſce ſhall hold for the life 


of A. K. 1 Vent. 160. | | FR 

So, if a leflor diſſeiſes A. his leſſee for life, and afterwards leaſes to 
B. for liſe; if B. leaſes to A, for life, it is no forfeiture; for A. is re- 
mitted, and thereby the livery made by B. avoided, and B. has the 


reyerſion for life. 1 Rol. 854. J. 22. 


So, if tenant for life makes a feoffment, or levies a fine, and limits 


the uſe only for his own life, it will not be a forfeiture. 5 


So, if a huſband, ſeiſed in right of his wife for life, levies a fine, 
Cc. to the uſe of his wife during her life. R. 1 Rol. 854. 1.35. 
So, if a lefſce for life levies a fine to A. for the life of himſelf, to 
the uſe of A. for his life, it is no forfeiture ;. for the limitation is but 
for his own life, tho' the uſe is declared to A. for his life. 1 Ref, 
854. J. 40. | "I 
(A 4.) By a Claim of the Fee. 


So, if a particular tenant claims the fee, it will be a forfeiture; 

28, if he joins the m/e, in a writ of right againſt him, upon the mere 

right; for tenant in fee only can do it. Co. L. 251.6. 9 H. 5. 14. 4. 

1 Co. 16. a. | | | | 
So, if tenant for years brings an aſſiſe, ut de libero tenemento. Co. L. 

251. 3. Fon 

85 in debt for rent againſt him, elaims a fee by bargain and ſale 


of his leſſor. R. 3 Leo. 169. Mo. 212. 


Tho' the bargain and ſale be traverſed. R. 3 Leo. 169. 

If a recovery be againſt tenant for years, in a præcipe quod reddat, 
and he brings error, for error in proceſs. Co. L. 25 1. 6. 

80, if a leſſee for life, or years, claims the fee in a quid juris cla» 
mat. 1 Rol. $53. J. 11. A | 

Tho” he has colour or pretence to do it. 1 Ro/. 853. J. 12. 


(A 5.) Or, by an Affirmance of the Fee in a Stranger. 


So, if tenant for life, or ycars, affirms the fee in a ſtranger; as, if 
he prays in aid of a ſtranger. Co. L. 252.@ | 

Or, attorns, upon record, to the grant of a ſtranger. Co. L. 252. a, 
1 Rol. 85 2. J. 30. | | | 3 

Or, confeſſes the action in a writ of entry in caſu proviſo, which 
N * the reverſion in a ſtranger. Co. L. 252. a. | 
Or, pleads covinouſly, to the diſheriſon of him in reverſion ; as, if 
2 by a ſtranger, he pleads no waſte due. Co. L. 252.4. 1 Rol. 

53. J. 27. e 5 
3 in a precipe quod reddat againſt him, he diſclaims. Bro. Forf. 
erre, 92. 3 

Or, conſeſſes the action. 2 Leo. 60. 1 Rol. 853. 1. 40. 

So, if, by covin with the demandant, a precipe is brought againſt 
him and B. as joint-tenants, aud after the m/e joined they make de- 
fault, whereupon final judgment is given ; after judgment reverſed 
by diſceit, the eſtate of the leſſee ſhall be forfeited. 1 Rol. 853. 
30. | 
So, if the demandant recovers by render, default nient dedire, or 


igned of the leflee. 1 Ro. 853. J. 45, Jo. 


30, if tenant for liſe re 


5 
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drvit come ceo, &c. for thereby he affirms upon record the verſion 


to be in a'ſtranger ; tho the reverſion is not thereby deveſted. Co. L. 
252. 4. 9 Co. 106. b. Per Hale, 1 Mod. 117. 1 Rol. 852. J. 50, 

If there be tenant for life, remainder for life, c. and he in re. 
mainder accepts a fine come ceo, & e. from the tenant for life; it will 
be a ſorſeiture of his remainder. R. 2 Lev. 202. | 

If tenant for life, by bargain and ſale, conveys to B., and after- 
wards levies a fine come ceo, & c. to him; tho' nothing paſſes by the 

- bargain and ſale but for the life of the tenant, yet when the bargainee 
accepts a fine from him, it will be a forfeiture. 1 Leo. 264, 4 Leo. 


217. 
So, if tenant for life prays in aid, ,and when the reverſion comes in 
by preceſs, he pleads that he is not the ſame perſon. 4 


So, if the reverſioner comes in without proceſs, if he be the ſame 
perſon to whom the reverſion belongs; for, by his plea, he ſuppoſes 
the teverſion in another. 1 Rol. 853. J. 5. 

But it is no forfeiture, if tenant tor life vouches a . Bro. 
Forf. de Terre, 87. 

If he accepts a fine upon a releaſe. 4 Leo. 217. 1 Rel. 853. J. 2. 


Dy. 148. 6. 


It he attorns to a ſtranger upon a judgment in a quid juris clamat. 
1 Rol. 85 3. J. 23. 

Or, attorns upon a grant by a fine of the reverſion in mortmain. 
1 Rol. 853. J. 25. 

So, if tenant for life pleads an attainder and forfeiture by A., from 
whom the plaintiff in a quid juris clamat claims; tho? the plaintif 
fhews a reverſal, upon which the leſſee demurs, and there is judg- 
ment againſt him. 1 Rol. 853. J. 20. 

Or, in a guid juris clamat for a rent of 10 ., pleads, that it is but 
40 6., and it is found againſt him. 1 Rol. 85 3. J. 15. 

So, if tenant for life loſes to a a ſtranger by involuntary miſpleading. 
t Rol. 853. I. 41. | 


(A 6.) Entry for the Forfeiture. 
(A 6.) By whom it ſhall be.] Entry for a forfeiture ought to be by 


: * who is next in reverſion or remainder after the forfeited eſtate. 


Jide Claim, (A 3.—B 2.) — Condition, (G 1, 2.—0 1, 2.) 

As, if tenant for life or years commits a forfeiture, he who has the 
immediate reverſion, or remainder, ought to enter; tho' he has the 
fee, or only an eſtate-tail. 1 Rol. 857. J. 45. 50. 858. J. 5. 

Tho' the next remainder was only for life. Co. L. 25 2. 4. 1 Rol. 
858. J. 10. 

"if an eſtate be given to A. and B. for life, and to the heirs of B.; 
if A. makes a feoffinent, B. may enter. 1 Rol. 858. J. 22. 

But if the next in remainder does not take advantage of the for- 
feiture, after his eſtate determined, he in a ſubſequent remainder may 
enter; as, if a tenant for life, remainder to B. in tail, remainder to 
C. in tail, makes a ſeoffment, and afterwards B. dies without iſſue 
before entry, C. may enter. 1 Rol. 8g7.'/. 45. 858. J. 20. 

So, if the remainder was to B. for life, and B. dies. Mo. 18. 

So, if he in remainder for life will not enter, he in the ſubſequent 
re mainder, or reverſion, may enter in his name for the preſervation 
of the wheritance, 1 R/. B58. . 12. 1 

5 0 
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So, if the lord of a copyholder for life grants a leaſe for years, to 
eommence after the death, forfeiture, c. of the copyholder for life, 
who commits a forfeiture ; if the lord will not enter, the leſſee may. 
K. 1 Kol. 858. J. 25. 3 9 i | 

So, if he in remainder or reverſion dies before entry, his iſſue, or 
heir, may enter. 1 Rol. 858. J. 15. 37. | | | 

So, if he in remainder in tail releaſes to the feoffee of tenant for 
life, and dies, his iſſue may enter; for tho* the father was barred by 
the releaſe, the iſſue ſhall not. 1 Rol. 858. J. 2. = 


(A 7.) By whom, not.] But he in the next remainder or. reverſion 
ſhall not enter for the forfeiture, if his eſtate does not continue. 

If an eſtate be to A. and a feme-covert, and the heirs of the body of 
the woman by her huſband begotten, and the huſband dies without 
iſſue, whereby the woman is tenant in tail after poſſibility ; if A. 
makes a feoffment, the woman cannot enter, for ſhe was ſeiſed be- 
fore per my & per tout. 1 Rol. 85 8. |. 30. | 


(A 8.) At what time it ſhall be.) If leſſee for life makes a feoff- 
ment, and dies; entry may be made after his death. 1 Rel. 857. 
J. 25. Vide Claim, (A 4.—B 3.)—Cordition, (G 3.) | 

If an alienation by tenant for life, or years, be to A. for life, re- 
mainder to B. who eaters after the death of A. he in reverſion, or 
remainder, may enter upon B. 1 Rol. 857. J. 5. | 

Or, if B. dies before A., he may enter upon the heir of B. 1 Ro. 
857. J. 15. 75 

8 if - alienation be to J. in tail, who dies without iſſue, he 
may enter upon the alienor. 1 Rol. 857. JI. 20. | 

So, if the alienation be to A. in fee, who aliens to another, he 
may enter upon the ſecond alience, tho he was not a party to the 
forfeiture. 1 Rol. 857. J. 13. | 7 

But if tenant for life, of an advowſon in groſs, levies a fine of it, 
and the church becomes void before entry, he in reverſion, or remain- 
der, has loſt the advantage of the avoidance; for it was veſted as a 
chattel before the eſtate of the tenant for liie was defeated (for it 
cannot be defeated without claim, and it cannot be afterwards de- 
veſted by the preſentation of him in reverſion). R. 1 Rel. 857. I. 3. 


* 
(A .) Who are bound by the Forfeiture. 


A feoffment by a huſband, or by huſband and wife, of an eſtate for 
life, of which the huſband is ſeifed in right of his wife, or jointly 
with his wife, binds only during the coverture. 1 Rol. 851. J. 45- 
50. Vide Baron and Feme (K—R). Vide ante, (A 1.) . 


(A 10.) What does not excuſe a Forfeiture. 


Ignorance of his eſtate does not excuſe. 

So, a forfeiture ſhall not be excuſed for want of notice, where no 
one is bound to give it; as, if huſband and wife are ſeiſed for lite, 
remainder to B. their ſon in tail, with the fee expectant, and the huſ- 
band makes a feoffment with warranty, and dies; if afterwards the 
wife joins with B. in a fine, it will be a forfeiture of her eſtate ſor 
life ; for the eſtate of H. in tail, and the fee expectant, was bound ay | 


— 
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the collateral warranty, and B. was, as it were, a ſtranger; tho' the 
wife did not know of the warranty, no one being bound to give her 
notice. R. 1 Rol. 856. J. 15. Cro. Car. 392. , 


= (A 11.) Diſpenſation. | 

(A 11.) What ſball be.] It ſhall be a diſpenſation of the forfeiture, 
if he in reverſion, or remainder, be a party to the eſtate made, and ac- 
cept it; as, if a huſband, ſeiſed in right of his wife for life, leaſes to 


bim in reverſion for his own life. 1 Rol. 856. J. 10. Vide Condition 
(P).— Copyhold, (M 8.) | 


(4 12.) What not.) But acceptance of an eſtate by him, who is 
within age, ſhall not be a diſpenſation of the forfeiture ; as, if leſſee 
for life, or years, leaſes to him in reverſion (being within age) for his 
own life, it will be a forfeiture ; for the acceptance by the infant ſhall 
not prejudice him. 1 Rol. 855. J. 45. | 

So, if he in the next remainder releaſes, &c. to the feoffee of tenant 
for life, or years, it will be a diſpenſation only for his own eſtate. 
r Rol. 856. J. 1. | 25 | | | 

If he in remainder in tail releaſes, &c. it will be no diſpenſation as 
to the iſſue. 1 Rol. 856. J. 1. | | | 


(A 13.) What does not purge the Forfeiture. 


It leflee for life, or years, makes a feoffment upon condition, and 
afterwards enters for the condition broken ; this does not purge the 
forfeiture. 1 Rol. 856. J. 35. 40. | 


(B) Forfeiture for a Crime. 


(B 1.) For High Treaſon. 


(B 1.) What lands A S to forfeiture of a copyhold, vide Copybold, 
and tenements.] A (M 1, &c.) | 0 0 
As to forfeifure by outlawry, vide Utlagary, (D 1, Sc.) 

If a man be attainted for high treaſon, he forfeits all his lands and 
tenements, goods and chattels, | | 
So, his dignity, tho? entailed. R. 7 Co. 34. Vide Dignity (E). 

And by the /. 26 H. 8. 13. and 5 & 6 Ed. 6. 11. (which is not re- 
pealed by the /. 1 Mar. ff: 1. ch. 1.) he ſhall forfeit all ſuch lands, 
Sc. of which he ſhall have any eſtate of inheritance in his own right, 
in uſe or poſſeſſion. —Which extends to his lands in tail, as well as in 
fee-ſimple. St. P. C. 187. 2 Lev. 170. R. 7 Co. 34. b. 

So, he forfeits his right of entry into any lands or tenements. St. 
P. C. 187, 8. Vide poſt. (B 2.) "3 
Entry for a diſcontinuance. _— 

If tenant in tail diſcontinues in fee, the right to the entail is for- 
feited. R. 2 Rol. 504. Jon. 71. WORE." 

So, an annuity of inheritance ſhall be forfeited ; for it is an here- 
'ditament. R. 7 Co. 34. 284. Ln 

[If A. has a freehold leaſe, and is attainted on 8 &, 9 V., it is for- 
feited to the crown. Kirton v. Horton, 1709, Foſter, 223+] 

So, where ſince 26 H. 8. 13. and 5 && 6 Ed. 6. 11. it is enacted, 


that all the lands, tenementi hereditaments, Cc. of A. * ow” 
| agar fl 
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feited; chis extends to lands which A. had in tail. R. 2 Mad. 133. 
2 Jon. 57. 1 Vent. 299. 3 ; *2y 
Tho' the entail was to A. and his wife, and the heirs of their bodies, 
and the wife ſurvives. R. 1 And. 39. ; | on” 
So, he forfeits all evidences and charters which concetn the lands 
or tenements forfeited, and the king ſhall have them. St. P. C. 
187.6. . „ | | 
30 if a condition be given to the king, as forfeited for high © 
treaſon, the king may tender gold, to defeat a ſettlement upon con- 
dition to be void by a tender of the feoffor. R. 7 Co. 13. 1 Aud. 
30 if by ſtatute all lands, rights, intereſts, &c, are forfeited an 
eſtate-tail is forfeited. R. 2 Lev. 170. | 
(If A. entails his eſtate in Scotland on himſelf for life, remainder to 
B. his eldeſt ſon, and the heirs-male of his body, remainder to the 
| heirs-male of A.'s own body, with ſubſequent limitations, and the 
reverſion to the heirs and aſſigns whatſoever of A., with prohibitive, 
irritant, and reſolutive clauſes z and A. dies, leaving B. and another 
ſon C. B. is attainted of high treaſon ; the eſtate is forfeited to the 
crown durire his life, and the continuance of ſuch ifſue-male of his 
body as would have been inheritable to the ſaid eſtate failaie, and 
alſo ſor ſuch eſtate and intereſt as veſts in him by the limitation to the 
heirs whatſoever of J. after the ſubſtitutions determined; and after 
the death of B., and failure of his iſſue- male, C. ſhall ſucceed by 
virtue of the ſubſtitution to the heirs-male of the body of 4. Gordon 
of Park's Caſe, 1751, Faſter, 102.) | | 
[If the eſtate is limited to 4. and the heirs-male of his body, with- 
out any previous limitation to his ſon B., and B. on his ſather A.'s 
death becomes entitled as heir of his body, and is attainted of high- 
treaſon, the whole entail 1s forfeited by his attainder, as long as there 
are heirs-male*of the body of J. Mercer's Caſe, 1753, Feſter, 102.] 
But he does not forfeit lands and tenements, which he has en auter 
droit: as, in right of his church. Sz. P. C. 187. b. A 
Or, in right of his wife. St. P. C. 187. b.— Cont. ſemb. Lane, 54. 
80, by the common law, he does not forfeit an uſe, or lands in 
truſt for him. 12 Co. 2. Dub. Hard. 405. 1 Sid. 260. R. Hard. 
495. (Lide 2 Cre. 513.) — 
So, he does not forfeit rights of action for the recovery of an eſtate 
in a ſtranger. | 
| So, he does not forfeit lands, which he has as truſtee for another. 
Cont. Lane, 39. 54. Vide Rey (D). | | | 
» if a term attends the inheritance, which was in truſt for a 
felon ; the inheritance not being forfeited, the term ſhall uot be ſo. 
R. Hard. 495. Vide poſt. (B 2.) | 5 
So, he does not forfeit the right, which a ſtranger has, to lands in 
his poſſeſſion. Jon. 71. | a 
So, if a man tenant in tail levies a fine to the ſame uſes, where the 
eſtate-tail is not forſeited, this ſeiſin in fee, for an inſtant at the time 
of the fine, ſhall not make a forfeiture. R. 2 Lev. 170. 
[. who is tenant for life, with power to make leaſes fos three 
lives, or twenty-one years, makes a leaſe ta truſtees ſor ninety-nine 
Jens, if he ſo long live, for payment of his debts; and appoints 
them his. attornies, to make lenſes purſuant to the power; A. is out- 
| 208 | lawed 
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lawed for high-treaſon; the truſtees ſhall not make the leaſes to ths 
nominees of the crown. Attorney-General v. Bradyll, in Sc. M. 1121, 
Bunb. 927.] | . | 

[For the treaſons in 5 Eliz. c. 1. concerning the papal ſupremacy, 

Eliz. c. 11. and 18 Eliz. c. 1. touching the coin, no forfeiture of 
lands ſhall be but during the life of the offender. For the treaſons in 
8 9 V. z. c. 25. and 15 and 16 G. 2. c. 28. the lands are forfeited. 
The blood is corrupted for neither. Feſter, 223. 

In high treaſon the forfeiture accrues to the crown (6f whomſo- 
ever the land is holden) propter delictuim teneritis, and this tho' the 
blood of the heir is ſaved, for the offence is purged by that; but in 
felony, ſaving the blood preſerves the deſcent to the heir, becauſe the 


lord is entitled by eſcheat propter defeum ſanguinis. Foſter, 223.) 


(B 2.) What goods and chattels.) So, for high treafon, he forfeits 
all goods and chattels, which he had in poſſeſſion in his own right. 

Or, to which he had right. Sf. P. C. 188. 

So, a term for years, and goods in truſt for him. 1 Sid. 260. R. 
t And. 294. 2 Cre. 512, 3: Vide ante, (B 1.) 

[Tenant at will has nothing to forfeit. Denn v. Tearnſide, M. 
21 G. 2. 1 Fil. 176.] 

So, he forfeits bonds, and other ſecurities for money; and the king, 
or his grantee, may maintain an action in his own name. St. P. G 
188. a. 12 Co. 2. | | 

So, debts due upon contract. Sf. 188. 43. 12 Co. 2. 

So, a right to have an aftion. Sr. 188. a. Vide ante, (B 1.) 

But it was held that a choſe en action is not forfeited. Sav. 40 

Nor, a right to an action in gro/s. Jon. 71. | | 

So, he forfeits goods in his poſſeſſion, of which the property is not 
known: as, if A. bails money, or corn out of a ſack or bag, to B., 
who is afterwards attainted, the king ſhall have it ; for being out of 
a bag, one cannot be known from another. St. P. C. 188: a. 

So, goods in his hands, which he ſtole, tho' the property is not in 
him. Str. 188. a: 

But, a right to have an action for a wrong to his perſon, is not 
forfeited : as, for a battery. Sr. P. C. 188. a. 5 2D 

So, goods in the hands of a man attainted, by bailment, Cc. if they 
can be known, {hall be reſtored to the owner, if he ſhews the bail- 
ment before the juſtices, and upon inqueſt it be found ſo. St. 188. 4. 

So, he does not forfeit goods which he has as executor, or admini- 
ſtrator. $7. 188, 5. 5 „ 

So, if a man, indided for high treaſon, ſtands mute, or refuſes to 
anſwer, he ſhall have the ſame judgment by attainder, as if he was 
convicted by verdict, or confeſſion. Co. L. 391: a. 

So, if a man be killed in levying war againſt the king, he forſeits 
his lands, goods, and chattels. St. 189. a. | 

So, if he be killed in purſuit upon an eſcape, or upon his arreft, he 
forfeits his goods and chattels. Vide pgſt. (B 3.) 

So, if a man be attainted for high treaſon, his blood is corrupted. 
Co. L. 41. a. 391.6. Vide Diſcent, (C 13.) | 

And his wite ſhall loſe her dower; for the ft. 1 Ed. 6. 12. which 
gives her dower, is repealed by 5 & 6 Ed. 6. 11. Vide Dower, (A 2.) 

And ſhe ſhall loſe her dower againſt the feoffee of the huſband, as 
well as againſt the lord by eſcheat. Co. L. 41. a. | 80, 
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So, her lower ad oflium ecclefie; or; e afſenſu patris. Co. L. 41. a. 

So, dower by cuttom. Co. L. 41. a. 3 3 

Where by ſtatute corruption of blood is prevented in caſes of high 
treaſon, the forfeiture of lands and goods continues; for they are 
directly ſorfeited, and not by way of eſcheat : and therefore the for- 
C-iture remains without expreſs words. R. 1 Sal. 85. Vide pgft. 
(B 3.) „ 
(B 3.) For Petit Treaſon or Felony. 

So, if a man be attainted for petit treaſon, or felony, he forfeits all 
his lands and tenements, which he had in fee in his own right. Co. L. 

1. 4 | | 
g Or, if he be outlawed, or abjures the realm. Co. L. 390. 6. 

So, the profits of lands, which he had in tail, during his life; but 
not his eſtate of frechold. Dub. 2 Leo. 123. 126. 3 Leo. 185. 
4 Leo. 112. | | 

So, he forfeits all his goods and chattels. Co. L. 41. 2. | 
| [And they are forfeited to the crown, without being ſubject to the 
debts of the felon; unleſs they are expreſsly made liable by letters of 
adminiſtration, granted with the conſent of the king, advocate-general, 
Sc. under the authority of the royal ſign manual. Dovgl. 542.] 

[A elo de fe forfeits his goods and chattels, but not his lands nor 
his wife's dower. Vid. | 

9o, a leaſe for years in truſt for him. Hard. 405. Semb. cont. 1 Sid. 

og. #1 
, 8, a choſe en ain : as, a bond, covenant for payment of money, 
Wc. R. Noy, 155. | 

But he does not forfeit things not held of any one ; as, fairs, mar- 
kets common, rents charge or ſeck, warren, corody, Sc. of which 
he is ſeiſcd in fee; but the king ſhall have them for his life, and 
afterwards they are extinct: for they cannot deſcend, where the blood 
is corrupted, nor eſcheat, where there is no tenure. 3 II. 21. 

So, if he be convicted for petit treaſon, or felony, he ſorfeits all 
his goods and chattels. Co. L. 39t. 4. = 

So, if he fied, or was ſued to the exigent, tho' he be afterwards ac- 
quitted. Ville ſupra. Vide Waiſe (B). | 

So, if he be arreſted for treaſon, or felony, and eſcapes, and in the 
purſuit is killed ; upon preſentment before the coroner, or juſtices of 
B. R., &c. he forfeits his goods and chattels. St. 189. 4. 

So, if he be killed in reſiſtance upon the arreſt. St. 189. 4. 

4 1 for petit larceny a man does not forfcit his lands, or goods. 

6. L. 41. : 

So, ik he be found guilty of grand larceny, and has his clergy, or _ 
be burnt in the hand, 4 found guilty, as acceſſary to the ſame 
telony, does not forſeit his lands, or goods; for he ought to be diſ- 
charged, the principal not being attainted. R. Cre. Car. 567. 

50, by the /. 1 Ed. 6. 12. a wife does not loſe her dower by the 
attainder of her huſband for felony. | | 

So, the goods of a wife, married after conviction and clergy had; 
are not ſorſeited. Noy, 6. | 

99, in felony, where a ſtatute prevents corruption of blood, the 


forfeiture of lands is prevented as a conſequence z for the forfeiture 
LIVE: | | | | is 
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is by way of eſcheat, for defect in the deſcent by reaſon ef the cor- 
ruption of the blood. 1 Sal. 85. Vide ante, (B 2.) 
So, if a man be pardoned before conviction, he does not forfeit his 
goods, or the profits of his lands. 5 Co. 110. b. 

So, if a man be ſound guilty of homicide /e defendendo, he ſhal} 
loſe his goods and chattels. H. P. C. 41. 

So, if he be indicted for it before the coroner, and that he fled. 
2 Jnjt. 316. Dy. 238. 6. | a | 

So, if he be indicted for homicide ſe defendendo, or by miſadventure, 
and be outlawed. 2 Ii. 316. | 

Tho' upon verdict aſter his arraignment it be found that he did 
not fly ; for this does not controul the finding before the coroner. R, 
Dy. 238. 6. | | ; 

But in homicide /e defendendo, there ſhall be a pardon of courſe for 
his goods. H. 40. 2 Inf. 316. | 

And by the /. 24 H. 8. 5. if any kill a perſon, who lies in wait to 
murder or rob him, or to commut burglary, he ſhall not forfeit his 
goods or chattels. | 

[Nor, lands or tenements.] | 

So, in an appeal, as well as upon an indictment, a man found 
"7 /e _—_— or by miſadventure, ſhall have a pardon of courſe. 
2 Liſt. 316. : | | 

Aud the king cannot refuſe it; and therefore, it ſhall be granted 
by the chancellor, without the king's warrant. - 2 Int. 317. 

Yet, if it be found that a man made an aſſault upon another near 
the highway, without ſaying, that it was ad murdrandum, it is not 
ſufficient to excuſe his goods. R. Bend. pl. 86. 1 And. 41. 


(B 4.) When the Forfeiture ſhall be ſeized. 


Aſter conviction, the ſheriff, or his bailiff, Sc. may ſcize the goods 
of a felon convict, for the king. Co. L. 391. a. St. P. C. 192.6. 
Vide pat. (B 7, 8.) . 

So, by the /. 25 Ed. 3. ff. 5. c. 14. aſter indictment of felony, 
and capias returned non eff inventus, a ſecond capias ſhall go return- 
able in three weeks, compriſing alſo, that the ſheriff ſeize his goods, 
and keep them till the return of the writ; and if then he render not, 
nor be taken, he ſhall loſe his goods: if taken, or he render, his 
goods are ſaved. | 

So; by the /f. de officio coronatoris, 3 (4) Ed. 1. if any be found 
guilty of homicide the coroners ſhall go to his houſe, & inguirant gue 
catalla & blada habeat, quam terram, & quantum valet per annum, & 
appreciari faciant ut vendi poſſint, & deliberentur villatæ, ut inde re- 
ſpondeant coram juſticiariis. St. P. C. 50. c. 192. b. 

But by the /. 1 Ric. 3. 3. no ſheriff, bailiff, &c. ſhall ſeize the 
goods of a felon, before he be convict for the felony. Co. L. 391. 4. 


St. P. C. 193. 


- 


And this was a declaration of the common law. Hard. 97. St. 


. 
If he may ſeize, inrol, and deliver to the vill; he cannot remove. 


St. P. C. 192. 0. 
| (B 5.) To whom the Forfeiture ſhall be. 


By the common law, if a man be attainted for high treaſon, the for- 
85 feeitute 
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{ziture ſhall be to the king, of whatever lord the lands are held. Sr. 
P. C. 197. 4. Co. L. 13. a. 3 HL 

So, if a man be attainted for petit treaſon, or felony, the king ſhall 
have year, day, and waſt. Vide Ann, Jour, and Woft. 

But, upon an attainder for petit treaſon, or felony, the forfeiture 
of the lands and tenements of the felon ſhall be to the lord of whom 
the lands are held. | „ | == 

[Where a ſurrender is made to one who is convicted of felony and 
hanged before admittance, the lands are not forfeited to the lord, but 
deſcend to the heir of the ſurrenderor. 2 Wil/. 13.] = 

So, if a man has by grant jura regalia, the forfeiture of lands in 
fee-ſimple for an offence, which was high treaſon at the time of the 
grant, ſhall be to the patentee. R. Dy. 289. | 


(B 6.) To what Time it ſhall relate, 


If a man be attainted for treaſon, or felony, by verdict, or con- 
feſſion, the forfeiture (as to real eſtate) relates to the time of the of- 
fence, to avoid all alienations afterwards. Co. L. 390. b. Stamf. 
=, 7 TR | | 
: "Otherwiſe, if he be attainted upon an appeal, by verdict or confeſ- 

ſion. Vide infra. BB : ' | 

So, if he be attainted by outlawry upon an indictment. Co. L. 290.6. 
13. 2. R. 30. H. 6. 5. a. Po 

So, if a man be convict in a premunire. Dub. Cro. Car. 173. Jon. 
217. | 
So, if a man be a fugitive beyond ſea, it relates to the time of his 
flight. R. 2 Cro. 82. | 

So, if a man be elo de ſe, the forfeiture relates to the fact. 1 Lev. 8. 

And is veſted in the king before inquiſition found. R. 1 Lev. 8. 
R. 2 Cre. 82. | . 5 

But the forfeiture of goods and chattels relates to the time of the 
conviction. St. P. C. 192. a. Co. L. 391. 

So, upon preſentment of the coroner, of a fugam fecit, the forfeit- 
ure relates to the day of the preſentment. Sz. 192. 4. | 
: So, if it be found by verdict that he fled, to the time of the verdict. 

. 192. a. 3 | 

To the time of the indictment, or acquittal. 5 Co. 109. 5. | 

So, the forfeiture as to the me profits of lands relates only to the 
conviction. Co. L. 390. ö. | | : 

90, the forfciture by outlawry upon an appeal ; for the time of the 
offence is not mentioned in the count. Co. L. 390. b. 13. a. 


(B 7.) When it ſhall not be ſeized. 

But lands or goods of any indicted for treaſon, or felony, cannot 
— ſeized into the king's hands before attainder. 2 1. 48. Vide ante, 
(B 4.) IS 
| Neither can they be granted before, by the king to another. 

2 Infl. 48. | | 
do, a man ought to live upon his goods, and the profits of his lands, 
nul he be attainted. 2 /. 48. St. P. C. 192, 3. 


(B 8.) In what Manner ſeized. 


Aſter eonvidlion by judgment, or outlawry, for high treaſon, Cc. 
8 ö Q 2 I a come 
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a commiſſion goes to perſons named by the. king, or the attorney- 
general, to inquire, what lands and tenements the offender had at 
the time of the treaſon committed, and the value; and that they ſeize 
them into the king's hands. | „ 

And the inquiſition taken thereon ſhall be returned to the court of 
Exchequer, and filed in the office of the king's remembrancer. Lut. 
. after conviction for felony, a ſcire fucias ſhall go againſt the vill, 
or any other, who has the goods in his cuſtody. Sf. P. C. 194. 

But if any one has title to the goods or lands found by inquiſition 
to be the goods or lands of the offender, he may make his claim, by 
pleading his title. Lut. 998. (Vide Præragative, D 83, 84.) 

To which the attorney- general ſhall demur, or reply. | 

On certificate of commiſſioners of forfeited eſtates, that defend- 
ants were poſſeſſed of lands forfeited, and did not diſcloſe them accord- 
ing to ſtatute; the court would not grant ſcire facias, but ſaid they 
proceed as for lands forfeited for high treaſon. Rex v. Tenants of Lord 
Der uentauater, T. 1717, in Sc. Bunb. 14.] | | 

[But by far. 4 G. on ſuch certificate, the Exchequer is to proceed 
as on an inquiſition; and the court afterwards ordered a ſci. fa. on ſuch 
certificate, as on an inquiſition found. Buns. 14. 


(C) Forfeitures by Penal Statutes. 


885 in all caſes where a penalty or forfeiture is given by act of par- 
liament, without ſaying, to whom it ſhall be, or a limitation for 
a recompence for the wrong to the party, it belongs to the king. 
Ia penalty given by ſtature, without ſaying to whom, or how, to 
be recovered, is a debt to the king, and muſt be ſued for in the Ex- 
chequer. Rex v. Malland, H. 2 G. 2. Str. 828.] + 
If the penalty or forfeiture is given for a nonfealance as well as for 
a misfeaſance. | 1 | 
And therefore, where by the /. 5 & 6 Ad. 6. 16. if any ſell an 
oſſice, Sc. he forfeits his right, intereſt, c. in ſuch office, deputation, 
gift, or nomination to it; in ſuch caſe, the gift, or nomination, be- 
longs to the king. R. 2 Vent. 267. | 
[Where the ſtatute only enacts the forfeiture, (as 50 J. for the mar- 
ſhal not giving a note teſtifying the defendant's being in his cuſtody,) 
the court cannot make a rule for payment; it mult be recovered by 
action. Woodcock v. Elpington, E. 3 G. Str. 50. | 


[(C 2.) How a Forfeiture ſhall be interpreted.) 


[A forfeiture ſhall be conſtrued: favourably.] | | 

[Therefore, under the f. 8 G. 3. c. 38. which enacts that the 
maſters, c. of every boat, Cc. navigating the Birmingham canal, 
ſhall give a juſt account in writing, Sc. to the collectors, &c. of 
what quantities of goods ſhall be in the boat. And in caſe they refuſe 
or negle& to give ſuch account, or ſhall give a falſe account, they 
| ſhall forfeit 105. for every ton of goods which ſhall be in ſuch boat of 
which account ſhall be ſo refuſed to be given, or of which ſuch falſe 
account ſhall be given; it has been determined that the penalty of 
10s. ſhall not be calculated on the whole of the gocds in the _ 


but on the difference between the quantity really i in the boat, and the 
quantity ſpecified in the account. Cowp. 585. 5. 1 


[(C 3.) In what Caſes one Penalty ang and in what, ſeveral ſhall 
be incurred when there are ſeveral Offenders.] 


[Where an offence made penal by ſtatute is in its nature ſingle ; 
one ſingle penalty only can be recovered, tho' ſeveral join in commit- 
ting it. Cowp. 612.] 

Thus the offence of impounding a diſtreſs in a wrong place, againſt 
fl. 1 & 2 P.& M. c. 12. though done by many, is but one act, and 
ſhall be ſatisfied by one forfeiture. 1b:d.] 

[So, that for killing a hare under f. 5 Ann. c. 14. is but one act, 
and incurs one forfeiture, tho' done by many. /6:d.] 


[But if the offence be in its nature ſeveral, each offender is ſeparately 


- 


liable to the penalty. id.] 
[Thus the offence of obſfruQting a cuſtom-houſe officer contrary to 
8 G. 1. c. 18. / 25. is an offence in its nature ſeveral, for one may 

obſtruct him in one way, and another in another: and therefore, on 

an information and verdict againſt /evera/ perſons for that offence, 

each is ſeparately liable. Coup. 610.] 


[(C 4.) Where one Penalty only, and where more may be incurred 
in one Day.] 


[A perſon can commit but one offence on one day, againſt the 
A. 29 Car. 2. c. 7. by exerciſing his ordinary —y on a Sunday. 
Cop. 640.] 

[But two penalties may be incurred on the ſame day, on the 12 C. 2. 
c. 36. for ſelling books, the originals of which were written and pub- 
liſhed here, and afterwards re-printed in another country, and im- 
ported into this, if the acts of ſale be diſtinct. 3 T. R. 50g. Vide 
the Statutes in the reſpectiuve C aſes. ] 

[In a penal action, if the jury find a verdict for the plaintiff, in one 
penalty generally, and the plaintiff apply it to one count, he cannot 
afterwards apply it to another, tho' the former be bad in law, and 
tho* the evidence would have warranted the verdict on any other count. 


1. 448.] . 


Vide more concerning Forfeiture, in e (3 L.—4 D. 2.) 
Copybold, (H 7. — MI, &c.)—Forcible Entry, (D 26, 27.) = Franchiſes, 
(63: Jeni Merten, (C 1, 2.)— Market (I) 3 (K 2. 8. 11, Ge.) 

8 (F 3 )— Preregative (D 60.) 


FORGER Y. 


(A) Forgery ; What ſhall be. 
(A 1.) By the Common Law. 


1 is where a man fraudulently writes, or publiſhes a 
falſe deed, or writing, to the prejudice of the right of another. 
. {Forgery may be committed of any writing, tho' not a deed; and 
4 altho' 
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altho' no actual T enſues from it, but only a poſſibility of it. 
* v. John Ward of Hackney, H. 13 G. Str. 747. Ld. Raym, 
1461. | 
80, ff he eraſes words out of a deed. 5 
If he falfihes a copy of a depoſition upon record, by eraſing the 
_ (that did) whereby the depoſition is made more poſitive. 3 Ruſh. 
% Ns 
| 15 a des ile be to A. ſor life, remainder to B. in fee, if a man writing 
the will omits the eſtate for life. Mo. 760. | | 
But, if a man alters a deed to his prejudice, it will not be a forgery ; 
as, if the obligee makes the obligation to be for a leſs ſum. 1 Sal. 375, 
If a man indorſes Exchequer bills, as received for cuſtoms, where 
he is not an officer; for he prejudices himſelf only. R. 1 Sal. 375, 
So, if he omits to inſert in a will, Ic. a legacy, or other thing; 
if the deviſe made be not altered thereby, it is no forgery. R. MM. 
60. | | 
l If he writes a will for a perſon non- ſane, and delivers it to him; it 
is no forgery, but a miſdemeanor, if he knew it. Mo. 760. 


[Vide 1 Hawk. Leach, 335. 339. Str. 1144.] 


(A 2.) By the Sz. 5 El. 14. 


By the ff. 5 El. 14. (by which all former ſtatutes for forgery are 
repealed,) any, who ſhall of his own head, or by fraud with others, 
c. forge, make, or cauſe to be forged, &c. any falſe deed, charter, 
or writing ſealed, court-roll, or will, to the intent to moleſt, Cc. the 
frechold, inheritance, right, c. of lands, frechold or copyhold : 
or ſhall publiſh, or give it in evidence, knowing it to be forged, being 
convict by action founded on this ſtatute at the ſuit of the party 
grieved, or otherwiſe according to courſe of law, or by information 
in the Star-Chamber, ſhall pay double coſts and damages to the party 
grieved, be ſet on the pillory, have both his ears cut off, his noſtrils 
{lit and ſeared with hot iron, forfeit his lands, &c. to the queen 
for life, and ſuffer perpetual impriſonment. (Vide 2 Geo. 2. 25. and 

Geo. 2» 22.) | h 
: And if any of his own head, or by fraud with others, forge, or 
cauſe, or afſent to be forged, any charter, deed, or writing, to the 
intent any may claim an intereſt for years in lands, &c. not copyhold, 
or an annuity, in fee, tail, or for life or lives, or years; or any obli- 
gation, releaſe, or other diſcharge of debt, action, Ec. or ſhall pub- 
liſh or give in evidence ſuch deed, writing, obligation, &c. knowing 
it to be forged, being convict as aforeſaid, ſhall forfeit double coſts 
and damages to the party grieved, be ſet on the pillory, Qc. loſe one 
ear, and be impriſoned for a year without bail, G. 

[And the ſecond offence is made felony, without benefit of clergy.) 

For the points reſolved in the conſtruction of this ſtatute, vide 


1 Hawk. Leach, 341, et ſeq. and Str. go 1. 
[For the ſubſequent ſtatutes relating to forgery, ſee 1 Haul. Leach, 


204. 213+] | 
[For the points reſolved on many of theſe ſubſequent ſtatutes, ſee 


id. ibid. and Doug. 300. 4 T. R. 28.] 


\ 


FORGERY. „ 
(B) Remedy for Forgery. 
(B 1.) By Action. 


AN action for deceit lies by the common law againſt a forger of 
falſe deeds: as, if he forges a ſtatute, obligation, or other ſpeci- 
alty in the name of B. F. N. B. 96. B. (Vide the margin ibid.) Vide 
Action upon the Caſe for Deceit, (A 2.) 1 
Or, the grant of a preſentation by an abbot under the ſeal of his 
convent. F. N. B. 96. C. | | 
On letters of reſignation, by a parſon, of his benefice. F. N. B. 
9. K. | 
: So, by the fl. 5 El. 14. the party grieved may ſue his action of 
 forger of falſe deeds on that ſtatute by original, or by bill in B. R. or 
in the Exchequer. | | 
21 in ſuch action of forger, Cc. ſhall have the ſame proceſs as in 
treſpaſs. a 
But, in ſuch action, the plaintiff's releaſe ſhall diſcharge only his 
coſts and damages, and the court may proceed to judgment and ex- 
ecution for the other penalties, | 


Vide Pleader, (2 S 26.) 
(B 2.) By IndiQtment, 


So, he may be indicted for forgery, by the common law: Vide In- 
dictment, (D-=G 3. 5.) | | | 
And by the /f. 5 El. 14. the ” > amay of oyer and terminer, and 
juſtices of aſſiſe, in their general ſeſſions, &c. may hear and deter- 
mine the ſaid offences, and award proceſs, &c. as they may againſt 
any indicted before them of treſpaſs. . | 
But juſtices of the peace have no juriſdiftion of forgery upon the 
PR. 5 El. 14. Cromp. Juſt. 58. b. R. Cro. El. 87. | | | 
Nor, of felony for the ſecond offence ; for they have not the record 
of the firſt conviction before them. Cremp. F. 56. b. | 
= ho? they are juſtices of peace, and allo of gaol-delivery. R. Cro. 
. 697. 7 | 
FT he indictment ſhall be good, if it purſues the words of the ſtatute, 
tho' it be improper Latin: as, if it ſays, quod ſuper caput ſuum proprium 
fabricavit : for it is purſuant to the words of the ſtatute. R. 2 Lev. 
S320: * ed | | TE. 
So, if it alleges that A. ſeiſed Zaywick, B. cum intentione ad moletand. 
falfo fabricavit factum ena B. conveyavit Faywick-Park, & c. for tho 
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there be a variance in the name of the lands, yet the intent to diſturb 
A. is the fact which the jury ought to find, and is ſufficiently alleged. 
. 57. 201 | 
But if an indictment fays, that ſuch a one contrafecit ſcriptum continens 
mn ſe ſcriptum obligatorium, it will be bad; for it is repugnant, and im- 
poſſible. R. 3 Med. 104. | | 
A follows is a ſufficient averment of the tenor of a forged receipt 
in an indictment. And it is only neceſſary to aver a general 1: tent to 
defraud, without ſetting forth the manner in which it was to be effected. 
2 Bl. Rep. 787.] ; | . a 
[An indicment for forging a paper-writing, purportiug to be the 
wall of A. B., is good. Id. 5790.) _ : . 
ift... | (On 
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[On an indictment for the forgery of a will of perſonal eſtate, a 
probate is concluſive evidence in favour of the defendant. Rex v. 
Vincent, M. 8 G. 8. «Str. 481.) | | 

[In an indictment for forging a bill of exchange, it is not neceſſary 
that it ſhould be ſtamped in order to be received in evidence, though 
by 23 G. 3. c. 49. which impoſes a ſtamp-duty on ſuch inſtraments, it 
is ſaid that no bill of exchange ſhall be received in evidence unleſs it 


be firſt duly ſtamped. 2 r | 


FORM. 
Vide Amendment (D 5.—-L1.—W—RX). 
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FORMA PAUPERIS. 
(A) Suit in F ormd Paufpcris. 


Y the ff. 11 H. 7. 12. every poor perſon having cauſe of action, 
| or ſuit, ſhall have by the chancellor a writ original, or /ubpwne, 
without paying for ſealing or writing the ſame. And the chancellor 
ſhall aſſign clerks to write, and counſel and attorney for the ſame, 
without reward taking. | 
So ſhall the juſtices of B. R., C. B., barons of Exchequer, and all 
other juſtices in courts of record where ſuch ſuit ſhall bee 

And therefore, in Chancery, and every court of record, the plaintiff 
having cauſe of ſuit, upon affdavit, that he has not 5 J. above the 
matter in queſtion, ſhall be admitted to ſue in formd pauperis. | 

And by Ord. Cla. no counſel, attorney, Oc. aſſigned, ſhall take fee, 
or agree for recompence, Cc. on pain of cenſure by the court; nor 
refuſe to proſecute or defend for ſuch pauper. Vide Rules and Order: 
of Chancery. ; | 

And by order 18th Novem. 20 Car. 2. no pamper writs ſhall pay Tees 
for ſealing. | | 

So, a woman, indited by her huſband for a miſdemeanor, ſhall be 
admitted to defend in formd pauperiss Mod. Ca. 88. 

[Defendant on an indictment may be admitted in forma pauperit. 
Rex v. VW right, P. 9 G. 2. Str. 1041. B. R. H. 211. 253.] 
[uA perſon convicted of perjury, and outlawed for forgery, may be 
admitted to plead the king's pardon in formd pauperis. Rex v. Mor- 
gan, M. 18 G. 2. Str. 1215.) | 

[But theſe are caſes at common law, and not under the ſtatute ; 
for it has been held that in an action the defendant cannot be admit- 
ted to defend in forma pauperis. Id. ibid, and Barnes, 328. Str. 1041+ 
B. R. H. 211. 253.) | 

[Defendant on an attachment for a contempt, where there 1s no 
cauſe in court, is not admitted to defend in formd pauperis. Rex v. 
Pearſon, T. 33 & 34 G. 2. 2 B. II. 1039.] N 

[And a detendant removing an indictment by certicrari without 
good cauſe, cannot be admitted a pauper. 1 BI. Rep. 230.] 

So, by the f. 5 & 6 V. EAI. 21. and 9 & 10 V. 3. 25. he ſhall 
be excuſed Kamp-duties who is admitted to ſue or defend in formd 
farperis. : 85 So, 
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So, by the ff. 2 G. 2. 28. a perſon atteſted on a capias, or inform- 
ation, relating to the cuſtoms, making afidavit before a judge, or 
commiſſioner to take affidavits, that he is not worth 5 /. beſide his 
wearing apparel, if he petition to defend in formd pauperis, the judge 
in diſcretion may admit him ſo to do, and aſſign counſel, attorney, or 


clerk, who ſhall take no fee or reward, SED 


But by the /. 23 H. 8. 15. a plaintiff admitted as pauper, if non- 


ſuit, Sc. inſtead of paying coſts, ſhall ſuffer ſuch other puniſhment 
as the juſtices of the court where the ſuit depends ſhall think reaſon- 


able, | | | | 
So, if he be admitted, tho' he was diſpaupered before nonſuit. 
1 Rol. 88. 6 | | 


R, 


And a pauper, being nonſuited, may have corporal puniſhment. 


I Rol. 88. 


And the uſual courſe is, that coſts are taxed, and if he does not 
pay, he ſhall be whipped; except where the court in diſcretion (as it 


may) directs that he ſhall be excuſed from both. 1 Sid. 261. 
_} | ” 
By rule in the Exchequer 47, a petitioner to be admitted in 


probable cauſe of ſuit, and take the uſual oath, Cc. Vide Rules 
Orders in Exchequer. 


Sal. 


Forma 
pauperis ſhall bring a certificate under counſel's hand, that he hath 


and 


So, by a rule in B. R. H. 3 & 4 Fac. 2. nullus admittatur in forma 


pauperis extra curiam. 


[The court may admit perſons to ſue in formd pauperis at any time. 


Langley v. Blackerby, H. 12 G. 2. Andr. 306. Vide 3 Wilf. 24.) 


[Plaintiffs are not admitted to ſue in forme pauperis, unleſs counſel 


certifies that there is ſome foundation for ſuing ; nor proſecutors to 


proſecute, unleſs ſome ſpecial ground is laid for the motion. Rex v. 


Clarke, H. 2 G. 3. 3 B. M. 1308.] 


[Admiſſion in forma pauperis in Chancery is not binding on the 
officers of B. R.; ſo that on an iſſue out of Chancery to be tried in 
B. R. the party muſt be admitted again. Gibſon v. M*Carty, T. 


9 G.2. B. R. H. 311. 8 
90, by order in the Zxchequer 1717, no pauper is to be admitted 


but 


by conſent of the clerk and counſel aſſigned to be ſtanding counſel; 
and if admitted after commencement of the ſuit, the pauper to give 


ſecurity to pay the coſts before admittance. 


[The afhdavit to ground the order for admiſſion to ſue in forma 
pauferis, mult be made by the plaintiff himſelf, and not by a third 


perſon. 2 Brown. 273.] 


So, if a pauper contracts for the benefit of ſuit, he ſhall be diſmiſſ- 


ed, and never afterwards retained. Per Ord, Cla. Vide Rules 
Orders of Chancery. 


and 


So, if he gives, or agrees to give, a fee or recompence; he ſhall be 
diſpaupered, and never aſterwards admitted. Ord. Cla. Vide Rules 


and Orders of Chancery. | 


So, if he has an eſtate in poſſeſſion, tho? it be mortgaged above the 


value. Per Holt, tauo J. cont. Sal. 507. 
So, if he gives notice of trial, and does not proceed. Sal. 506. 
(Coſts cannot be given againſt a pauper leſſor of the plaintiff, 


for 


not going on to trial; if vexatious, he may be diſpaupered. Notes 


v. Watts, Fort. 31g.) 


[But 
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[But if coſts are taxed, he ſhall pay them before he try the cauſe. 


S. C. Str. 420.] | 
[If pauper is nonſuited on a flip of the attorney, notwithſtanding 


which defendant might have gone into the merits, the court will not 
ſtay proceedings in another action till he pays the coſts of the former. 

Pinter v. $/ow, M. 4 G. 2. Sir. 878. 2 | | 

FH pauper is nonſuited, brings a ſecond action, and recovers, coſts 
of the firſt ſhall not be deduCted out of the recovery in the ſecond. 
Butler v. Iuneys, H. 4 G. 2. Str. 891.] TD ; 
Ilf pauper gives ſeveral notices, and does not go on to trial, the 
court will not reſtrain him from going on to trial till he has paid coſts 
of former notices, but they will make an order to diſpauper him %. 
Taylor v. Lowe, T. 7 G. 2. Str. 983. | | 

[If defendant in ejectment obtains trial at bar, on conſenting to pay 
bar-coſts, and to receive ni prius coſts, and then leſſor is admitted. in 
ormg pauperis, and has a verdict againſt him; yet he ſhall not pay 
colts before he brings another ejectment. Britain v. Greenville, M. 
13 C. 2. Str. 1121.] | | 

[Pauper ſhall not pay cofts, tho' diſpaupered ; if taken on execu- 
tion for coſts, he ſhall be diſcharged on motion. Solomon v. Aynet, 
11G. Fort. 320. Vide 3 Will. 24. | 

So, by Ord. Cla. proceſs of contempt at a pauper*s ſuit ſhall not be 
fent to the great ſeal, till ſigned by the ſix-clerk, who ſhall take care 
that it be not vexatious. Vide Rules and Orders of Chancery. 

[A pauper will not be allowed to amend his bill by ſtriking out de- 
fendants? names, without payment of coſts. 2 Brown. 272.] 


FORMEDON. 
Vide Pleader, (3 E 1, &c.) 
TOW LING 
Vide Tuftices of Peace, (B 45, 46.) 


FOWLS. 
Vide Diſmes, (H g.) 


FRANCHISES. 
1 
(A) How they may be claimed. 


| (A 1.) What by Preſcription. 


LL franchiſes are derived from the king, and ought to be 
A claimed by charter, or by preſcription, which ſuppoſes the 
grant of the king. 2 If. 281. 495. Per Finch, Quo. W. 9 Co. 27. b. 
Vide Praſcription (CD). X 
Any thing which may be claimed without matter of record, may 
be claimed by preſcription. Co. L. 114. 

As, a privilege to be a corporation. Co. L. 114. Vide pſt. (F 4.) 
Tenere placita. Co. L. 114. b. 2 Rol. 270. J. 52. Vide Courts, 
(P 1.) : | To 
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To have treaſure-treve. Co. L. 114. b. Vide Waife (G). 

Waifes and eſtrays. 5 Co. 109. b. Co. L. 114. b Vide Waife 
A # 2.—F). 0 a 
Wreck of the fea. Co. L. 114. 3. Vide Wreck. 

A court-leet, and other courts. Co. L. 114. 6. 

Royal fiſhes ; as, whales, ſturgeons, &c. Did. 

Fairs, markets, &c. Bid. | 

Frank-foldage. Bid. | 

The cuſtody of a gaol. Bid. . : 
So, a man may make title to land by preſcription, Bid. 


(A 2.) What not. | 


But franchiſes and liberties, which cannot be ſeized before the 
cauſe of forfeiture appears upon record, cannot be claimed by pre- 
ſcription. Co. L. 114. 2 Rol. 270. J. 20. 5 Co. 109. be 

As, bona & catalla proditorum, felonum de ſe, fugitiuorum, utlagato- 
rum, vel in exigend. poſitorum, & c. Co. L. 114. a. R. 5 Co. 109. 
R. g Co. 24. b. Vide Waife (B-C—D). 1 

Conuſance of pleas. Co. L. 114. a. Vide Courts, (P 2, Ce.) 

Deodands. Co. L. 114. a. Vide Waife, (E 1, 2.) X 

Privilege to have a ſanctuary. Co. L. 114. a. | 

To make a corporation. Co. L. 114. a. Vide paſt. (F 1, &c.) 

To make a coroner, or conſervator of the peace. Co. L. 114. 

To have fines pro /icentid concordandi. Jon. 271. | 

But a man may claim theſe privileges indirectly by preſcription z; 
for he may claim a county palatine by preſcription, to which Jura re- 
galia belong. Co. L. 114. b. Vide poſt. (D 1, &c.) Wt 


(B) Confirmed. 


| Urn prayer of the commons 21 Ed. 3. to the king to reſtrain 
the granting of franchiſes, it was anſwered, that they ſhall be 
granted by good advice. 2 Rel. 203. J. 30. 8 
But by the /. M. Ch. 9 H. 3. 9 & 37. civitas Londinenſis, & omnes 
 alie civitates, burgi, & ville habeant omnes libertates & liveras conſuetu- 
dines ſuas. | | | 
By the ff. 34 Ed. 1. 4. de tallagio non concedendo, habeant ita libere, 
ſicut aliguo tempore habuerunt. | | 
And all liberties were afterwards confirmed by the fatutes 1 Ed. 3. 9. 
14 Ed. 3. 1. the flats. 1 H. 4.1. 2 f. 4. 1. 7 H. 4, 1. 9 H. 4.1. 


13 H. 4. 1. the ff. 3 H. 5. f. 2. c. 1. the ff. 2 . *- 
(c) Allowed in Eyre. 


F Ranchiſes, which do not lie in preſcription, but are only al- 
lowable by charter, if the grant was before time of memory, 
Viz. before the time of king R. 1., may be claimed by charter of con- 
firmation, or allowance in eyre. B. R., C. B., or Exchequer, witl - 
on ſhewing the original grant. 2 1. 281. 9 Co. 28. a. 2 Rol. 201. 
5. 10. | | 
And without ſuch confirmation, or allowance, they cannot be 
claimed. 2 Ki. 200. J. 40. 49. t Nl. 112. Fee 284. 289. 


So, a grant of diſcharge, or exemption, belore time of memory, 
all 
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ſhall be of no effect, without a confirmation or allowance ; tho? it 
has never fince been charged. 2 Rol. 200. J. 50. 

An allowance in eyre is peremptory to the king. 2 Kal. 201. 
J. 20. TN 
Not in B. R., &c. if the grant afterwards appears to be illegal, 


2 Rol. 201. l. 23. 


[Allowance in eyre is not concluſrve evidence againſt third perſons ; 
the true way of pleading it 1s to allege immemorial uſage, and to pro- 
duce alſo the allowance in B. R. or in eyre. Biddulph v. Ather, T. 
28 & 29 G. 2. 2 Wilſ. 23. | | 

An antient charter, if the words are general or obſcure, ſhall be 
conſtrued according to antient allowance. 2 1nft. 282. 9 Co. 28. a. 

Or, according to the import of the words when the charter was 
made, and ſubſequent uſage. 2 I. 282. „ 

If a charter of liberties pleaded before juſtices in eyre, or of the fo- 
reſt, be delayed to be allowed; a writ lies de /tbertatibus allocandis. 
F. N. B. 229. B. | | 

And it may be ſued by a corporation, or by a fingle perſan. 
F. N. B. 230. Ph | | 

By the fatutes 3 (or 3 & 4) Ed. 6. 4. and 13 El. 6. if a charter be 
loſt, ſhewing an exemplification or cat of the roll, is ſufficient, 

Inſl. 282. | 5] 
But if the charter be within time of memory, there needs no con- 
firmation, or allowance. 9 Co. 28. a. „ 

So, a thing which may be claimed by preſcription needs not any 
confirmation, or allowance. Cort. 2 Iuſt. 281. Acc. 9 Co. 28. 4. 
Strata Marc. Kit. 30. b. | 8 


(D) County Palatine. 
(D 1.) What ſhall be. 


TI higheſt franchiſe is a county palatine. 
A county palatine is ſo called a palatio regis, becauſe the count has 


jura regalia within his county as fully as the king himſelf, from whom 
all juſtice, honour, dignity, franchiſes, and privileges were at firſt de- 
rived. 4 Infl. 204. Dav. 60. 

And the county is made a county palatine z not the perſon, a count 
palatine. 4 fl. 205. | 
It may be by preſcription, or by parliament. 

So, the king may create a county palatine. Dav. 61. 

In England, „ Durham, and Lancaſler, are counties palatine. 
Dav. 61. 6. Of which vide g/t. (D 3, 4, 5, 6, 7.) 

In Ireland three counties palatine were created temp. H. 2. (1. ) The 
province of Leinſter, granted to earl Stronghow, which afterwards 
deſcended to five daughters, who, upon petition, had each a county 
by itſelf, which was a county palatine. Dav. 61. b. (2.) The pro- 
vince of Meth. (3.) The province of U/fter. Dav. 61.5. 


(D 2.) The Dignity. 


The authority of him, who had a county palatine, was as full, 28 
the authority of the king himſelf, within his county palatine. 47%. 


2 . i 
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And conſiſted in a royal ſeigniory, and royal juriſdiction. Dav. 
62. a. 6 f | | | . 
In a county palatine, the juſſices in eyre, of aſſiſe, of gaol-deli- 
very, of the peace. Sc. were made by commiſſion under ſeal of the 
count palatine, 4 Inſt. 205. till by the f. 27 H. 8. 24. the power was 
reſumed, and recontinued to the king. 8 

All original and judicial writs, and all indictments there for trea- 
ſon or felony, were in his name, till the /. 27 H. 8. 24. enacted, 
that they ſhould be in the name of the king, and teſte'd in the name 
of the count. 4 Inf. 205. | 

And, till the ſame ſtatute, an indictment ought to be contra pacem 
of the count, and now contra pacem regis. 4 Iuſt. 205. 

So, till the ſame ſtatute, the count palatine might pardon treaſon, 
felony, &c. bid. | 
| So, the count palatine might make a tenure in capite, by grand ſer- 
jeanty, Cc. Dav. 62. b. 

And barons within the county. 4 Js. 211. Dav. 62. 6. 


(D 3.) The County Palatine of Lancaſter. 


The county palatine of Lancaſter was erected by act of parliament * 
ro Ed. 3. and granted to hn duke of Lancaſter, his fon, for life; 
quod habeat cancellariam ſuam, ac brevia ſua ſub figillo ſuo, deputando 
juſticiarios ſuos tam ad placita corone, quam alia placita quæcumque ad com- 
munem legem ; ac cognitionem, & executionem, &c. per brevia & miniſtros 
ſuos faciend. ; & quacunque al. libertates ac jura regalia ad comitatum pa- 
latinum pertinent., adeo liberi ficut comes Ceſtrie, &c. 4 Inf. 204. 
Dav. 62. 1 Vent. 157. 1 | 

And therefore, the king ſhall have the ſame prerogative, where he 
is ſeiſed in right of the duchy of Lancaſter, as where he is ſeiſed in 
right of the crown. Cro. El. 240. | 

But king H. 4. by charter in parliament directed, that all poſſeſ- 
ſions of the duchy ſhould remain as before. P/. Com. 214. 

And by the /. 1 Ed. 4. all potieſſions, which king H. 6. had the 
3d of March preceding, are veſted in and annexed to the crown, as 
torfeited for high treaſon, and by the ſame act are created to be the 
duchy of Lancaſter, and the county of Lancaſter is made a county 
palatine, and parcel of the ſaid duchy; and the king ſhall have a ſeal, 
chancellor, and other officers for the county palatine, and others for 
the duchy, and they ſhall be managed ſeparately from other poſſeſ- 
lons of the king. PI. Com. 219. 

By the f. 27 H. 8. 11. / 6. all leafes of the king's manors, lands, 
Sc. in the county palatine of Lancaſter, or of the duchy of Lancaſter 
out of the county palatine, c. ſhall paſs under the ſeals of the duchy 
of Lancafler, or of the county palatine, as heretofore uſed. Vide 


1 


Patent, (C 4.) 85 

So, by the //. 27 H. 8. 24. ,. 5. juſtices of aſſiſe, gaol- delivery, and 
peace, made by the king in the county palatine of Luncaſler, ſhall be 
by commiſſion under the king's uſual ſeal of Lancaſter. 

By the /. 37 H. 8. 19, fines of lands in the county palatine of 
Lancafter, betore juitices of aſſiſe at Lancaſter, ſhall be of equal force 
as fincs in C. 3. 4 
Aud fines and recoveries ought to be levied: there, of lands within 
the county palatine, and net at We minfter. 4 Inſt. 2056. 


- 
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And therefore, juſtices of aſſiſe, gaol-delivery, and the peace, are 
always aſſigned by the king for the county palatine of Lancaftery by 
commiſſion under the ſeal of the county palatine. 4 In}t. 205. 

[Teftatum capias is the proceſs to be ſerved on defendant, and not 


the chancellor's mandate. Barnes, 406.] 


[By Ig. 22 G. 2. c. 46. meſne proceſs in any ſuit in court of ſeſſion 
of Cheſter, or Common Pleas of Lancaſter, bearing igſte in the preceding 
ſeſſions, may be made returnable on the firſt Wedneſday of any month, 
in each of the two vacations betwixt the ſeſſions, or on the firſt day 
of ſeſſions, and on thoſe returnable in vacation in bailable actions, de- 
fendant ſhall put in ſpecial bail in eight days after the return, or 
ſheriff ſball aſſign bail-bond ; and on ſervice of copy, defendant ſhall 


appear in eight days after return, or plaintiff may enter appearance, 


and proceed; and all ſuch writs may be proceeded on as if they had 
been returnable at the preceding ſeſſions. | 
So, the king has a court of equity, for matters of equity ariſing 
within the county palatine of Lancaſter. 2 Lev. 24. And this was 
allowed by the ff. 50 Ad. 3. 
So, the duchy-court at Wefminſker may examine matters of equity 


ariſing out of the county palatine of Lancaſter, within the duchy of 


Lancaſter. 2 Lev. 24. h = 

So, by uſage, ſince the time of H. 5. for matters of equity in the 
county palatine of Lancaſler. Semb. 2 Lev. 24. 

The proceſs in the duchy-court, ſhall be by privy-ſeal, attachment, 
Oc. as in Chancery. 4 Inſt. 406. | 

The officers there are the chancellor, attorney, receiver-general, 
clerk, auditors, ſurveyors, meſſenger. 4 It. 206. 

[By . 17 G. 2. c. 7. the chancellor of the duchy may appoint 
commiſſioners to take affidavits to be uſed in the courts of the county 
palatine.] 5 | 

And four council aſſiſtants and council to the court, 4 1nft. 206. 

But lands held of the duchy are not, without more, within the 


county palatine. Semb. Skin. 43. 


(D 4.) The County Palatine of Chefter. 


The county palatine of Che/er is by prefcription. 4 Inf. 211. Dav. 
62. 1 Vent. 157. ES | 

Hugh Lupus had the county of Chefter granted to him by William 
the Conqueror, tenendum ſibi & heredibus ita libere ad gladium, ficut ipſe 
rex tenebat Angliam ad coronam. 4 Infl. 211. | 

By this general grant, he had jure regalia, and a county palatine. 


4 Inft. 211. 
And the city of Chefter, tho' a county of itſelf, is part of the county 


palatme. 4 {nff. 212. 


But the biſhopric of jy was held of the king, and the poſſeſſions 
not within the grant. 4 /nſ. 211. | | | 


D 5.) The chamberlain.) In the county palatine of Chefter, the 
chamberlain of Cheſter has a court of equity held at the Excheguer 
there; and he is in the nature of a chancellor. 4 J,. 211, 212. 

Alſo he ſhall be a judge of matters at common law in the ſame 


county, as in the Chancery at Weſtminſter. 4 Inft. 211. 
| N | And 
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And he has a deputy, called the vice-chamberlain. 4 12ſt. 211. 
And all proceſs to the county palatine ſhall be directed to the 
chamberlain, commanding him, that he command the ſheriff to ex- 
ecute it. 2 Lev. 111. 5 
If an information be for a fact in the county of the city, there ſhall 
be a mittimus to the chamberlain, commanding that he ſend it to the 
mayor, and after trial take it back, and remit it to the court. 2 Med. 
Ca. 328. | | bay 


(D 6.) The chief juſtice.) So, within the county palatine of Che/er, 
the chief juſtice of Che/ter has juriſdiction of all pleas of the crown 
and common pleas. 4 Inf. 211. : 

So, before him, fines and recoveries may be ſuffered. 4 Inf. 211. 
And by the . 2& 3 Ed. 6. 28. a fine before him, being pro- 
claimed three ſeveral days, at three ſeveral ſeſſions, ſhall be of the 
ſame effect as a fine at Weſtminſter. "8 

If error be of a fine in Cheſter, it ſhall be directed to the chief 
juſtice, vel ejus locum tenenti, and not to the chamberlain. Dy. 320. 6. 

So, records of the courts of Weſtminſter, for trial there, ſhall be 
tranſmitted to the juſtices of aſſiſe, not to the chamberlain. K. 
2 Lev, 111. | | | N 2 

So, error to reverſe judgments in Cheer, ſhall be in a ſpecial an- 
ner. Dy. 345. 6. 4 22 a „% | 

But this does not extend to error in fact. Bid. 

Nor, to error upon a fine. 4 It. 214. 

Or, to reverſe an outlawry. R. Sal. 500. 3 

By the /2. 1 H. 4. 18. if a perſon of the county of Chgſter commit 
felony, battery, or other treſpaſs out of that county, and then flee 
into Chefter proceſs ſhall go to the exigend, in the county where the 
offence was done, and then the outlawry ſhall be certified to the 
othcers of the county of Cheſter, and the offender, and his lands there 
ſeized for the lord of Cheſter, ſaving to the king, year, day, and waſte; 
and his lands elſewhere ſhall remain in the king. | | 

50, by the ft. 43 El. 15. a fine of lands in the county of the city 
of Cheſter, may be levied before the mayor of Cheſter, in the ſame 
manner as before the high juſtice of Cheſter ; but error thereon lies 
beſore the chief juſtice of Cheſter. Ds Es | 

And by the ſame flat. he may iſſue a dedimus poteflatem to take fines 
or to make attornies in a common recovery. | 
[By J. 12 G. 3. c. 30. additional falaries are granted, 3000. per 
annum to the chief juſtice, and 2001. to the ſecond, and 2004. to 
each of the Welſb judges. ] | | 


(D 7.) The County Palatine of Durham. 


So, the county of Durham, being parcel of the biſhopric of Dur- 
lam, is a county palatine by preſcription. 4 Int. 216. Dav. 62. ö. 
And has its Chancery, and juſtices. Dav. 63. b. 1 Bul. 160. 
| By the ft. 27 H. 8. 24. / 21. the biſhop of Durham, and his chan- 
cellor, ſhall be juſtices of peace in the county palatine of Durham. 
So, he has jura regalia, by preſciption, in all places between Tine 
and Teeſe. 1 Rel. 399. | | | 
And he ſhall have the eſcheat of his tenant for treaſon, if the 


eltite be not entailed, where there is a forſciture by the ff. H. 8. 
1 Rel. 400. And 


| 
| 
r 
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And he ſhall preſcribe for the goods of felons, or of felons of thems 
ſelves. R. in a quo w. 1 Rol. 399, 400. 2 Bul. 226. . 
And before the f. 27 H. 8. 24. he might pardon all treaſons and 
felonies within his county. 1 Bul. 160. | 
And a recovery in C. B. for lands in the county of Durham ſhall 
be void. 1 Bul. 160 | | ; 
So, it is ſufficient to preſcribe for franchiſes not granted, by ſay- 
ing, that it is a county palatine, and has jura regalia, & ratione inde 
he claims ſuch franchiſes. R. 2 Bul. 226, 7. 
[By flat. 4 G. 3. c. 21. the chancellor and juſtices of the court of 
pleas may appoint commiſſioners to take affidavits.] | | 


(D 8.) Ey, &c. 


Ely is called a county palatine by the /?. 33 H. 8. 10. and the /. 

El. 23. | 
: The * 10 H. 1. erected the cathedral of Ely out of the mo- 
naſtery there, and the biſhopric out of the abbey; and granted the 
county oſ Cambridge, before within the dioceſe of Lincoln, for his 
dioceſe. 4 /. 220. | 

To the biſhop and his ſucceſſors the king granted jura regalia within 
the iſle of Z/y; by which grant, and by preſcription founded thereon, 
the biſhop has a royal juriſdiction before his juſtice de placitis corone, 
& de communibus placitis. 4 Inſt. 220. 

But Ey is only a royal franchiſe, and not a county palatine, 

And therefore, if there be an action in a court of Vęſtminſter, for 
a matter ariſing there; the defendant cannot plead to the juriſdiction 
of the court: but the biſhop may demand conuſance of the plea. K. 
Carth. log. | | | | 

And an action there for lands in #ly is not void, as it would be in 
z county palatine. Carth. 19. 8 

So, the county of Pembroke in Wales was a county palatine; but 
the juriſdiction is ouſted by the /f. 27 H. 8. 26. 4 Inf. 221. 

So, Hexham was claimed by the archbiſhop of York as a county 
palatine ; but 14 El. it was determined to be part, and within the 
ſame juriſdiction as the other part, of the county of Nerthumberland: 

4 Inft. 222. | h 


(D 9.) The Juriſdiction of a County Palatine. 


A county palatine has juriſdiction of all pleas of lands and tene- 
ments lying within the county palatine, which ought to be determined 
there, and not elſewhere, R. 4 I/. 212. | 

So, of contracts, and all matters and cauſes which atiſe within the 
county palatine. 4 It. 212: | 

And therefore, if real actions for land within a county palatine; 
are brought in the courts at Weminfer, it may be pleaded to the 
juriſdiction of the court; except in error, foreign plea,” ot voucher. 
4 Inſt. 212: Vide Abatement, (D 2:) 5 

So, in perſonal actions, if the matter be alleged within a county 
palatine. 4 1n/?; 213. 


In debt upon a bond, Cc. which appears. by the date to be made in 
a county palatine. Sav. 35. | | 


[B. N. 8 


/ 
\ 
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CB. R. will expect a return to a latitat into Durham, and will not 


determine as to juriſdictio on motion, but on elaim of conuſance or 
plea to the juriſqiction. Chapman v. Maddiſon, P. 11 G. 2. Str. 
1089, Andr. 191. 9 1 5 

So, an iu habitant of a county palatine cannot be ſummoned out of 


it, except incaſe of treaſon, or error, by any writ or proceſs. 4 1%. 


412. ö 


So, proceſs or writ uſed there ought to be under che feal * the . 


county palatine. 4'{xfe2125 5 tn „ 
So, an office, found upon a writ or commiſſion for land there, if it 
be not out of the Exchequer there, {hall be void. 4. I. 213. 


If there be judgment in a real action for land which lies in a county 
polatine, it is void; tho” there was no plea to the juriſdiction; far 


the court takes notite of every county, and county palatine. 2 /. 


. a county palatine ſhall not have juriſdiction, where the judge 


himſelf is a party. 4 In. 213. K. 12 Co. 114. 1 Rol. 246. 

So, a tranſitory action may be alleged out of a county palatine, and 
may be brought in''2 court of Vſtminſter, tho“ the cauſe of action 
aroſe within the county palatine. 4 I. 213. R. 12 Ca. 114. X. 
1 Sid. 309, Sav. 35. | | | 


Tho! the party alſo reſides in the county palatine. Re. 1 Sid. tog. | 


R. 2 Rol. 318. J. 15. | | 

So, if the party lives out of the county palatine, he may be ſued 
for land or goods within it, at a court of Weſtminſter. 4 Inſt. 213. 
R. 12 Co. 114. | 


So, an ej: ment may be in B. R. for lands there, when the defend- | 


ant is in cited. Mar. Dub. 1 Sid. 168. Ray. 81, Cartb. 12, 
So, if the action alleges the fact in a county palatine, after a plęa 
in bar, the defendant ſhall not have advantage of it. R. Carth. 11. 
Nor, if the defendant demurs to the declaration, R. Carth. 355. 
80, error lies in B. R. upon a judgment given in a county palatine. 
4 Inft. 212. Vide Pleader, (3 B 3.) | | £1 
So, if a ſuit be againſt 4, who lives in a county palatine, by ths 
executors of B. upon an obligation, in C. B., upon which A. ſues in 
the Exchequer, which is a court of equity, in Cheſter, where one ex- 
ecutor dwells, the other in London; he cannot ſerve proceſs upon him 
in Londen, RK, Hut. 59. We | £ 
So, a freri facias hes to a county palatine, upon a judgment in B. R. 
againſt him who dwells there. X. 1 Lev. 256. 0 f 
So, a ſuit in equity, in the duchy of Lancaſter, ought to ſhew the 
lands in queſtion to be within the juriſdiction, Eg. Ca. 95. (ad part 
of 2. Mod, Ca.) 


[A certiorari from B. R. lies to remove proceedings from a county 


palatine in a civil action. But ſuch a writ does not iſſue as of courſe z 
a ſpecial ground for it muſt be laid before the court. © Doug. 731+] 

| [S0, a writ of error lies from a county palatine, into B. R. bid, 

752, in the notes.) | | | | 
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(E) The Cinque- Port. 
x 1.) What Privileges they have. 


_— franchiſe of the Cinque-Ports: is claimed, in part by preſeripe 
tion, in part by act of parliament, and chaeter, and has been 

time out of mind, c. 4 Infl. 223. 

In the time of Edward the confeſſor there were but three ports, 

Dower, Sandwich, and Romney; but, in the time of William the Con- 


queror, Haftings and Hithe, were added; and 1% Foh. Winchelſea, and 
Rye; yet they are called the Cingue-Ports. 4 Inft. 222. 2 Inſt. 5 56. 


So, the king, by patent may make any town a member of the Cingue- 
Ports. Hard. 56. 


The Cinque-Ports are part of the county of Kent; and tho' they have 


net jura regalia, yet they have wy n which were con- 
firmed by the f. M. Ch. 9. 4 bnft. 2 | 
And therefore, have all juridiction in all actions, ont. mixt, and 
perſonal, which ariſe within the Cingue-Ports. 4 Infl. 224. 

If an action be brought in B. R., &c. for a matter which ariſes 


there, it may be pleaded generally in abatement. Vide Abate- 


ment, (D 3.) 

And error does not lie in B. R. or C. B. on a Judgment given 
there. 2 Ift. 557. 
But a judgment in B. R. or other court of the king, i is good, if the 
privilege of the Cingue-Ports be not pleaded. 4 Inf. 223. 2 Inft. 557. 


And ſuch judgment does not deſtroy their privilege. afterwards. 


2 Toft 587. 4 Inſt. 223. 
And B. R. cannot take notice judicially, what towns are within the 


Cingue- Ports. 2 Inft. 557. 


So, prerogative-writs, as habeas corpus, mandamus, &c. run to the 


Cingue- Porte. R. 2 Cro. 543. | 
So, an appeal lies in B. R. for a murder in the Cingue-Ports. R, 


Tel. 13. Cre. Car. 247. 
90, a certiorari lies to remove an indiftment for felony in the Cingue- 


Ports. K. Cro. Car. 253. 264. 291. 
» (E 2.) What Courts. 


Within the Cinque-Ports there are ſeveral courts; a court before 


the mayor and jurats of each port; a court before the conſtable of 
the _ - Dover ; and a court of the — apud Spepæuay. 


1 
he court before the mayor and jurats is a court of record. 2 nf. 


S5 7. 
The court before the conſtable of the caſtle of Dover holds plea b y 


bill, according to the courſe of the common law, of things whic 
concern the guard of the caſtle. 2 If. 557. F. N. B. 240. B. 
But by the f. Art. ſuper chart. 7. no foreign on of the county ſhall 
be pleaded, which does not — the guard of the caſtle. 
Nor ſhall the people of the e ee be diſtrained to plead elſe- 


where, or in other manner than they ought, according to the _— 


charters or franchiſes affirmed by the great charter. 2 nf. $56 
The court 12 the — apud Shepway was created by letters 
patent 


- a. ww» 


en» 
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patent temp. Ed. 1. 4 Inf. 224. But muſt have been confirmed by 
parliament. 2 In. 557. | = | | 

And an erroneous judgment before the mayor and jurats in any 
port, ſhall be redreſſed there. 4 Inf. 224. 2 Infl. 557. R. Dy. 

76. a. | | | ER 4 ; 
' Fry that, by bill in the nature of a writ of error, without any writ, 
2 Infl. 557. | . 5 

5 fed reverſal, the mayor and jurats ſhall be fined, and the 
mayor removed from his office, 2 1nft. 557. Dy. 376. a. 

(E 3.) How a Writ to the Cingue-Ports is directed. 

A writ to the Cingque-Ports to remove a record of a judgment there, 
ſhall be directed to the conſtable of Dover, who is the immediate 
officer to B. R., and he ſhall write to the barons to certify to him, 
and ſhall then ſend it to the court. 30 H. 6, 6. Vide infra. , 

But if an indictment be before them as juſtices of peace, or of oyer 
and terminer, a certiorari to remove it need not be to the warden of 
the Cingue-Ports; but to the mayor and jurats before whom it was 
taken. R. Cro. Car. 252. 264. | „ 1 

The warden of the Cinque-Ports is an officer, who has been ap- 
pointed, time out of mind, &', for the cuſtody of the Ports. 4 Inſt. 
223. | | | 

And he has the juriſdiction of admiral within the Cingue-Porti, ex- 
empt from the admiralty of England. 4 Inf. 223. 2 Infl. 556. 
2 Jon, 67. Sir L, Fenk. 1 vol. 85, | 

So, he ſhall be conſtable of the caſtle of Dover. 4 Inft. 223. 
2 Inf. 556. | CO.” 
The conſtable of Dover and warden of the Cinque-Ports is the im- 
mediate officer to the king's courts, for all matters within the Cingue- 
Ports; and therefore, a writ thall be directed to him to certify a re- 
cord there. 4 [nft. 223. | 

Tho' it be in another port; for he ſhall ſend for it to the barons 
of the Cingue-Ports, and tranſmit it to the king's'court, 4 Inf. 223. 
Vide ſupra, | 

So, if a defendant, againſt whom judgment is in B. R., &c. hag 
no land but in the Cingue-Porte, there ſhall be a writ to the conſtable 
of Dover, to make execution. 4 Int. 223. R. 1 And. 28. 3 Leo. 3. 

If ſurety of peace be demanded in Chancery, againſt any within the 
Cingque-Ports, there ſhall be a writ to him, to take it. 4 nfl, 223. 


(F) Corporation. 
(F 1.) What ſhall be. 


A Corporation is a franchiſe created by the king, | 
A corporation is a body conſtituted by policy, with a capacity to 
take, or to do. Co. L. 250. a. * 
For by incorporation it acquires jus perſonæ, and becomes perſona 
Politica, and is capable of all civil rights habendi & agendi, Per Att. 
Gen. Duo W. 3. 8. EFF | | 2 
A corporation is eccleſiaſtical, or lay; and both are ſole, or aggre- 
gate, Co, L. 250. a. ; e Re | 
An eccleſiaſtical corporation ſole is regular; as, an abbot, prior, 


E. , Did A 


R 2 | Or, 
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Or, ſceular ; as, a biſhop, dean, &c. Co. L. 250. g. 

An eccleſiaſtical corporation aggregate conſiſts of an head and body, 
| who are all perſons capable; as, a dean and chapter; or the head 
only is __ and the others incapable in law; as, an abbot and his 
-convent, Oc. | | | 5 
So, a lay- corporation is ſole; (as, the king; the chamberlain of 

London, &c.) 10 Co. 29 b. 4 Co. 65. a. Cro. Al. 464. 
Or, aggregate; as, a mayor and commonalty. 10 Co. 29. 5. 


(F 2.) How created. 


F 2.) By the common law.] A corporation is by the common 
law, by act of parliament, by preſcription, or by charter. Co. L. 

. $50. . BN 

By the common law; as, the king. 10 Co. 29. 6. 


(F 3.) By parliament.) So, a corporation may be created by act of 
parliament. 10 Co. 29. b. | 
The conſtitution of a corporation as ſettled by act of parliament, 
cannot be varied by the acceptance of any charter inconſiſtent with 
it. Rex v. Miller, E. 35 Geo. 3. 6 T. K. 268.] Ep 
[By /. 18 G. 2. c. 15. the ſurgeons and the barbers of Londen were 
made two ſeparate and diſtinct corporations. | 
[But the ,. 32 H. 8. c. 42. continues in force as to the barbers. 


Sharp v. Law, M. 7 G. 3. 4 B. M. 2133. 


to be a corporation by preſcription. 10 Co. 29. b. | 


A corporation by preſcription may preſcribe by ſeveral names. Per 
Hale, Hard. 504. | | 


(F 4.) By preſcription. ] So, an antient city or borough may claim 


(F 5.) By charter. Wha may mate u.] To a corporation by charter 
there are requilitez 1. an authority to make it; 2. ſufficient words ; 
3. perſons to be incorporated; 4. a name; 5. a placc. K. 10 Co. 29. 6. 

The king alone has authority to make a corporation by his charter. 
10 Co. 33. b. 1 Rol. 5 1 2. J. 27. Per Att. Gen. Dug M. 8. | 

And therefore, a preſcription by a ſubject, or a corporation, to 
make another corporation, is void. Bro. Corporation, 45. 1 Rol. 512. 
J. 35. | 
0 Vo, if the king grants power to another to make a corporation, it 
is void, except when it may commence upon the charter, or grant of 
the king, and not by the power conferred upon the other by ſuch grant. 
49 Af. 8. Dub. Bro. Corporation, 45. Th. D. lib. 1. c. 22. J. 26. 
acc. 10 Co. 33. b. : 

So, the pope, tho' he uſurped very great authority, never could 
make a corporation. en. 184. Bro. Corporation, 34. 8 

50, the corporation of Londen, tho? its privileges are confirmed by 
parliament, cannot make another corporation. 1 Sa. 192. 

But a ſubject may chuſe the perſons, invent the name, &c. for the 
king. 1 Ro. $82. . 30. 1 5 

So, a corporation may make a fraternity, or company, within them- 
ſelves. 1 Sal. 192. _ 

So, the king, by charter to the E/ India Company, &c. may enable 
tllem to conſtitute ſuch perſons who ſhall be incorporated. 


[The 
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[The king, by letters patent may enlarge the boundaries of a city. 
Rex v. 150 Civ. Norwici, . G. Str. 177.1 . 


(F 6.) By what words.) There need not any preciſe words to make 
a corporation. R. 10 Co. 30. b. 1 | 
And thereſore, if the wofds, funds, erigo, fabilio, &c. be wanting. i 
it is not matcrial. 10 Co. 28. a. 1 Rol. 5 13. J. 7. 5 
Antiently if the king had granted to a vill G:/dam Mercatoriam, it 
was, by ſuch grant, incorporated. 1 Rol. 513. J. 10. 10 Co. 30. a. 
Sutlon's Hoſp. | 
So, if the king grants to a vill to be quit of toll, it is incorporated 
for this purpoſe. 1 Rol. 513. J. 22. | OY 
Or, if he grants lands to them, they have thereby a corporate capa- 
pity to take, if a rent be reſerved. 1 Rol. 513. J. 40. Adm. Cre. 
El. 35. EH i 
Or, if he gives licence to grant lands to them. 1 Rel. 513. /. 13. 
Yet a grant of land to a vill, does not give capacity to take, if a 
rent be not reſerved ; for the grant ſhall be void. 1 Rol. 513. J. 20. 
And a grant of land, rendring rent, does not give a Capacity to 
alien the ſame land. R. Cro. El. 35. a on © 
(F 75.) What perſons.) A corporation may be conſtituted of perſons 
natural, or political. 10 Co. 29. b | J | 
It may be compoſed out of another corporation. 1 Rol. 512. C. 
if the other be a corporation by preſcription. 1 Sid. 291. | 
So, a corporation aggregate may be made without a head. Bro. 


Corporation, 43. R. 10 Co. 30. b. 


(F 8.) Place.] A corporation ought to be conſtituted of ſome place. 
10 Co. 123. . f 
And tho the place be not in reality in England, it ought to be men- 
tioned as in Eugland; as, the corporation of St. John of Feruſalem in 
England. 10 Co. 32. b. 1 Rol. 5 12. D). F 
do, if it be named of any place, it is ſufficient, tho' it has not any 
lands or poſſeſſions there. Fon. 168. 


(F 9.) Name.] A corporation ought to have a name; which is in 
the nature of a name given to a natural perſon by baptiſm. 10 Co. 
29. ba Vide Capacity, (B F.) 

But the name of an intended beſpital, is ſufficient. 10 Co. 32. 

90, if the name be implied by the charter, it is ſufficient, tho' no 
name be given by expreſs words; as, if the king incorporates the in- 
habitants of D. with power to chuſe a mayor; the name of mayor 
and commonalty will be ſufficiently expreſſed. Per Holt, 1 Sal. 191. 

So, a corporation by preſcription may have different names. Per 
Hale, Hard. 504. | | 
And in pleading, ſhall ſay, that it was known as well by the one 
name, as the other. Lut. 1498. 

So, by charter, a corporation may be incorporated by one name, 
and afterwards by another, | 2 

And after the change of name, the Jaſt ought to be uſed. 1 Rel. 


512. J. 55. 
80, A change of name, or new charter, does not merge the antient 


K 3 privileges. 
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privileges. R. Mo. 581, 2. R. 4 Co. 87.6. R. 1 Sand. 344. R. 
Ray. 439. Bro. Corporation, 38. 

And therefore, it ſhall retain the poſſeſſions which it had before. 
1 Rel. 513. J. 2. 

Sball recover a debt, c. due before. 3 Lev. 237. 

So, it ſhall be ſubject to obligations, e, Sc. as before. Bro. 
Corporation, 3. 61. 

But they ought to preſcribe by their antient name till ſuch a day, 
and ſhew how it was then changed; arid not by their laſt name. 


Hard. 504. Lit. 1498. 


(F 10.) What Things are incident to a Corporation. 


A corporation being erected, it has as incident, without words in 
the charter, power to purchaſe, and alien. 10 Co. 30. 1 Rol. 513.1. 35. 

To plead, and be impleaded. 10 Co. 30. b. 1 Rel. 513. J. 35. 

To make a common ſeal. 10 Co. 30. 6. 

To chuſe members in the place of others dead, or removed. R. 
1 Rol. 5 14. J. 5. D. Ca. Parl. 45. 

To take a reſignation of any member. Cont. 12 Fac. R. acc. 
15 Fac. 2 Rol. 456. J. 10. Per Hale, 1 Sid. 14. Acc. 11 W. z. in 
B. R. Sal. 433. upon a return of a mandamus to the mayor of Rippon. 

So, it has a power as incident, to make bye laws. 10 Co. * 4. 
Per Helt, T. 11 l. 3. 

[When the mode of electing the officers of a corporation is not 
regulated by charter or preſcription, the corporation may make bye- 
laws to regulate it. 3 T. K. 189.] 

[A corporation created by /etters patent, with a power of making 
bye. laws, cannot make any laws to incur a forfeiture. 1 T. R. 118.] 

{Neither can a corporation created by act of parliament, unleſs ſuch. 


a power be expreſsly given. Did. 


(F 11.) What it may do. 


A corporation may purchaſe, and take in ſucceſſion. Ce. L. 2. 


250. a. Vide paſt. (F 15, 16, 17.) 
Or, make an alicnation, under the common ſeal, in fer, for life, or 


for years. 1 Sid. 162. Vide poſt. (VF 18.) 

So, an act by the major part, corporate aſſembled, is the act of 

the whole corporation. Per Att. Gen, Rue HW 32. R. Dav. 47, 48. 
Ca. Parl. 29. 

If aſſembled in a convenient place; tho' not in the chapter-houſe, 
Se. R. Dav. 48. 

By the Bf. 33 H. 8. 27. by the common law, all aſſents, elections, 
grants, and leaſes by the dean, Cc. or other governor of a cathedral, 
hoſpital, college, or corporation, with the aſſent of the greater part 
of the chapter, fellows, &c. are as good as if all had agreed; and all 
orders, ſtatutes, c. by the founder, Qc. that ſuch aſſent, election, 
&c. ſhould be hindred by one, or more, being the leſſer number of 
ſuch corporation, made, or to be made; and oath for the obſervance, 
Sc. ſhall be void. 

So, 2 3 for the publie good, made by the major part, binds 
all. R. 5 Co. 63. 

. 12 * . part ought to give Gele votes diſtinctꝭ, and not by 


. R. Dav. 47, ** 
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So, if the ſtatutes of a college, &c. require a licence for abſence to 
be by the wardens, three burſers, five deans, and five ſenior fellows, 
the major part is not ſufficient, but it ought to be by all; for it is 
not within the /f. 33 H. 8. 27. which extends only to acts that con- 
cern the whole corporation. R. Dy. 247. | RIFE. 

So, where a bye-law is not good without a cuſtom, the major part 
does not bind, if it be not warranted by the ſame cuſtom. 5 Co. 63. 


(F 12.) How act. 


(F 12.) By attorney.) A corporation aggregate can do nothing but 
by attorney. Co. L. 66.6. | | | 
It ought to appear by attorney; for if all appear in perſon, it is 
not ſufficient. Bro. Corporation, 28. Vide poſt. (F 19.) | 

It ought to acknowledge a deed, or levy a fine, by attorney. 1 Leo. 
184. Mo. 591. | | 

Any natural perſon may be an attorney for a corporation. 

Tho' he be a member of the ſame corporation. Bro. Corporation, 4. 

A corporation may make a leaſe, and ſeal it, and afterwards make 

a letter of attorney to enter, and deliver the leaſe. R. 2 Lev. 97. R. 
1 Vent. 257. ä | 

So, if there be an uncertainty of place; as, if a corporation pur- 
chaſes a carve in ſuch a waſt, there ſhall be firſt an election of the 
place, with the abuttals, and afterwards a letter of attorney for entry 
thereon. 1 Leo. 30. | 

If it makes an attorney to collect its rents, and to enter; if it would 
avoid a leaſe for non-payment afterwards, it ought to make an at- 
torney to enter, de novo. Per Holt, Skin. 413. | 7 
* So, a corporation may acknowledge a deed before a judge, in the 
chapter-houſe, without attorney. R. Mo. 676. | 

Or, put the common ſeal to a deed. Ma. 676. : | 

So, a corporation, with its head, may give a perſonal command 
without attorney. | | | 


(F 13-) By deed.] So, a corporation aggregate can do nothing but 
by deed under the common ſeal. Bro. Corp. 34. | | | 
As, it cannot make a feoffment, or demiſe, or give a licence, Bro. 
Corp. 50, 5 1. 1 Vent. 48. | | | 

Nor, enter for a forfeiture, or into lands purchaſed. R. 1 Rol. 
514. K. Bro. Corp, 50. cont. 96. 1 Leo. 30. 2 Cre. 110. 1 Vent. 48. 

Nor, preſent to a benefice. Bro. Corp. 34. 83. = | 

So, it cannot be a diſſeiſor, or treſpaſſer, without an agreement by 
deed. Bro. Corp. 48. 50. 

Nor, authoriſe one to appear as its bailiff in an aſſiſe. 1 Vent. 48. 

But a corporation, which has a head, may give a perſonal command 
and do ſmall acts, without deed : as, it may retain a ſervant, a cook, 
| butler, Cc. Dub. Bro. Corp. 47. acc. 49, 50. 56, 1 Vent. 47. © 

It may authoriſe another to drive cattle, kindle a fire, c. Bro. 

Corp. 50. Adm. 1 Vent. 47. 2 Sand. 305. Z Votes 

55 make a diſtreſs ; for this does not veſt, or deveſt any intereſt. 
I Sal. 191. £1 | 
And therefore, any one may juſtify ſuch an act, without ſhew- 
ing an authority by deed. | ok | 


0 
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So, ke may juſtify as their ſervant to remove cattle out of their 
land, without deed. R. Luti 1497. 

80, they may do an act upon record, without their common ſea] 
for they are eſtopped by the record. 1 Sal. 192. 

Jo, a 1 aggregate may do ſmall acts. 1 | Sal. 191. 


(F 14.) What it cannot do. 


But a corporation cannot do a perſonal act, which requires know- 
ledge; as, homage, or fealty. Co. L. 66. v. 
Nor, be bound in a ſtatute, or recognizance. Per Dyer, Mo. 68. 
Dal. 69. it. 
Nor, wage law. 
So, it cannot commit wesſog, or felony. 
Nor, ſhall it be excommunicated for it has no conſcience. 


(F 15.) Purchaſe by a Corporation. 


(F 15.) 2 good.] A corporation has an incident power to pur- 
chaſe lands, or e Co. $1244 ro Co. 30. b. R. 1 Rol. 513. 
4.35. | 
And may take goods in 3 üben a licence in mortmain. 
80, lands and rr with a licence. 


(F 16.) When it goes in Rey" fon] If a feeffment, act. Sc. be 
made to a corporation aggregate, which conſiſts of perſons all capa- 
ble, it will give a fee to them without the word, ſucceſſors. Co. L. 
9. 6. 94. 6. D. 27 H. 8. 15. a. | 

So, if the head only is capable; as, to a = and conyent, &c, 

where it is given in frankalmcigne. Co. L. 9. b. 94. ö. 

Bo, a leaſe to a corporation aggregate, Ic. as, to a mayor and 
commenalty, tho' limited for life, thall be 2 for ever; ſor the 
words, for /ife, (hall be rejected. 27 H. 8. 15. 4 

So, goods and chattels grauted to them go in ſucceſſion. Dy. 48. a. 
4 Co. 65. a. 

So, an obligation, tc. made to them; tho it ſays nothiug of ſuc- 
ceſſors. 27 H. 8. 15.-a 

So, if a maſter of an hoſpital r recovers arrears of an annuity, and 
dies; z they go to the hofpital, not to the executor of the maſter, 
1 Kol. 515. J. 10. 

If the preſident of the-eollege of phyſicians recovers in debt for 
wal-practices; the ſucceſſor, and not his executor, ſhall have a ire 

ias, RX. 1 Rol. 515. J. 20. 

So, by ſpecial cuſtom, a corporation ſole may take goods, Qc. in 
ſucceſſion; as, the chamberlain of London. R. Cro. El, 464. X. 
4 Co. 65. n. Fulwood. 

But a feoffment, grant, er. to a corporation ſole will not give a 
fee in een nie it 'be limited to him and his ſucceſſors, 9. L. 
= to a corporation ste; where the head alone is capable z 
a w an * and convent, Cc. without the word frantalmagne, 

9. L. 94.6 

So, regularly, no chattel i in poſſeſſion or action, granted or made ta 
a * ſole, goes in ſuccęſſion, but to his executor; tho' it be 
| | granted, 


: T 
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granted, Oc. to him and his ſucceſſors. Dy. 48. a. N. 4 Co. 65. a. 
/ Top Tree en TL ee 
As, an obligation, term for years, Oc. 4 Co. 65. a. Vide Bien 
F 19.) What not good.] But a corporation, ſole or aggregate, ec- 
cleſiaſtical or lay, cannot purchaſe or take lands and tenements, with- 
out licence to take in mortmain. Vide Capacity, (B 2, 3.) ide Co. L. 
2.b. 2 Infl, 75. e,, e ee 
So, a feoffment, grant, Cc. which takes effect when a corporation 
aggregate wants a head; as, to a mayor and Wer c. in a_va- 
cation when there is no mayor, ſhall be void. Co. L. 264. a. 13 Ed. 4. 
8. 5. oaks 9" 3 5 he 
A deviſe to a college by the maſter is void; for it has not an head 
when the deviſe takes effect. R. 4 Les. 223. 595 | 
But if there be an head when the grant takes effect, it is ſufficient; 
tho' there was none when the grant was made; as, a leafe to A. for 
life, remainder to a mayor and commonalty, made in a vacation, ſhall 
be a good remainder; if there be a mayor when A, dies. Co, L. 
264. 4. | | td 4 
do, a grant of libetties, or franchiſes, in the time of vacation, ſhall _ 
be good; as a grant to a commonalty, to be incorporated by the name 
of mayor and bailiffs, and to chuſe a mayor. 10 Co. 27. J. | | 
: So, payment öf rent may be made to a chapter in a vacation. 
40. 8 2. F _—_ . 
| 805 a licence by the king to grant to a chaplain, Cc. is good, tho? 
no chaplain is then in e. 10 Co. 27. VVV. 
Bo, in pleading, there is no need to allege the life of the mayor at 
the time of the grant. Bro. Corp. 58. 13 Ed. 4. 8. ö. | 


* 


* 


Fe 18.) Akenation by a Corporation. 


So, a corporation has an incident power to make an alienation of 
their lands or goods. Vide 1 Sid. 162. | | 3 
And tho' they alien all their goods and poſſeſſions, yet the corpota- 
tion continues. Jon. 168. re | 
a voy an alienation of the head, without the body, is a diſeiſin. 

0. L. 341. 6. | | . "Ew | 

A fine and non-claim bars à corporation which has an abſolute fee. 
R. Pl. Com. 537, 8. | 1 

But a ſucceſſor of a biſhop, dean, &c. who have not an abſolute 
eſtate, ſhall have other five years. Pl. Com. 538. | | 


| (F.19.) Corporation may ſue, or be ſued. 


80, a corporation has an incident power to ſue, or be ſued. ' | 
And therefore, may maintain a writ of right, or other real action, 
for their tenements. F. N. B. 5. C. Pl. Com. 537. = 
A mayor and commonalty may have an action of covenant upon 2 
grant for the benefit of their members. 1 Sand. 344. . 
And treſpaſs for the irhpriſonmeut of the mayor, Per Brian, 
21 Ed. 4. 14.6. 8 : | wh % , 
And an action upon the caſe for a diſturbance in holding their leet, 
ot taking the profits of liberties granted to the corporation. 45 Ed. 3. 
N 18 F. 6, 11. 8 But 
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But the mayor and commonalty ſhall not have an action upon a 
bond made to the mayor himſelf by his own proper name. Per Va-. 
w/or, 21 Ed. 4. 15. Dy. 48. | | 
Tho! another be afterwards made mayor. 21 Ed. 4. 15. | 
Uf a bond is made to Dr. A., (who is the maſter,) fellows and 
ſcholars of a college, ſoluendum to the maſter, fellows, and ſcholars ; 
it is a bond to them in their corporate capacity. Sidney Suſſex Col. v. 
Davenport, H. 21 G. 2. 1 Will. 184.) | 
lf there is judgment of ouſter againſt the mayor and aldermen, 
and they all die, and a new charter is given, the corporation is ſo re- 
vived that they are liable to the debts, and entitled to the credits of 


the old, and may ſue in their new name on a bond given before the 


judgment. Borough of Colcheſter v. Seaber, P. 6 G. 3. 3 B. M. 1866. 
1 El. Rep. 591.} | | "I 
So, the commonalty cannot ſue an aCtion alone, if there be a 


mayor, or a bailiff. 


erwiſe, if there be no mayor, or bailiff. Dub. Th. Dig. J. 1. 
„ £- 13, t6 ; | | — 
The proceſs againſt a mayor and commonalty is diſtreſs. 45 Ed. 3. 
3. 4. 2 Ver. 396. . 
[Corporation muſt be ſued by pore and diftringas ; yet if they ap- 
Pear to capias, it cures it. Barnes, 415. 
Proceedings in Chancery againſt a corporation for a contempt, 


cannot lie againit the offending parties per/onally, but muſt be by ſe- 


queſtration of their eſtate and effects. Cowp. 377.] 
And in Chancery, if they have not whereby they may be diftrained, 
upon petition to the lords in parliament it may be ordered, that if they 


do not appear upon the iſſuing of proceſs and ditringas there, the bill 


fhall be taken pro confeſſo. Ca. Ch. 205. + 
If the ſheriff upon a diſtringas does not compel an appearance, the 
court will oblige him to return larger iſſues. 1 Sol. 191. 
But proceſs of outlawry does not lie againſt a corporation aggre- 


- 


kate. 45 Ed. 3. 2, 3. 


And therefore, treſpaſs does not lie againſt a corporation, but 
againſt the particular perſons only; for a capias and exigent do not go 
againſt a corporation, Bro. Corp. 43. EM Th. Dig. J. 4. c. 13. 
. Nel, a /ubpena ; for it has no conſcience. D. 2 Bul. 233. 

At the return of the proceſs it is not ſufficient, if the particular 
perſons diſtrained appear. Bro. Corp. 28. | 

Or, if all the members of the corporation appear in perſon. Bro. 


Corp. 28. . 


But the corporation muſt appear by attorney, made under their 
common ſeal, by the name of the corporation. Bro. Corp. 28. Vide 


For the pleadings in actions by and againſt à corporation, vide 
Pleader, (2 B I, 2.) 


(F 20.) The Members of a Corporation, 


(F 20.) How choſen. The election, when good.) So, a corporation 
has an incident power to chuſe new members; as, a mayor, or bai- 
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| I; fs, al dermen, t9c. tho? no power be given by the charter. Dub. 


12 Co. 121. Acc. per. tus J. 1 Rol. 514. J. 5. D. Ca. Parl. a5; · 
And therefore, an affirmative authority by charter does not take 

away the incident power to chuſe; as, if a charter ſays, that after 

death, removal, & c. they may chuſe another within eight days ; if the 


election be not within eight days they may chuſe afterwards. R. per 


my 1 Rel. 5 14. l. 5. | ; 9 
If the charter ſays, the mayor ſhall ſummon a court, & c. and he re- 


fuſes, it may be done without him. Semb. 3 Mod. 13. 


So, tho' the charter ſays, the commonalty ſball chuſe, which import 
all the commons; yet an election by the major part is good. R. 
1 Rel. 5 14. J. to. (Vide ante, fl. 33 H. 8. 27. (F 11.) I? 

[Where the power of doing corporate acts is not ſpecially dele- 
cated to a particular number, the general mode is for the members to 


meet on the charter days, and the major part of thoſe who are pre- 
| ſent do the act. Comp. 250. Vide Cowp. 538.) 


And by uſage, a ſelect number, called the common council, ſhall 
chuſe ; for there ſhall be intended an antient ordinance for it. R. 
4 Co 3% --.:* 1 i 

The number of electors may be reſtrained by a bye-law, but it 
cannot ſtrike off an integral part of them, nor narrow the number of - 


the eligible. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827.] 2 


If the charter ſays, the commonalty ſhall chaſe, and by a ſubſequent 
charter, the mayor and aldermen ; an uſage to. chuſe according to the 
new charter, is good; for it is evidence of the conſent of the corpora- 
tion to take it as a grant of a new privilege, and not as a confirmation 
of the former. R. per two J. Eyre cont. 1 Sal. 168. 

[If a charter, reciting that, by a former charter, the mayor, jurats, 
and commonalty might ele, &c. whereas in truth it ſnould have re- 
cited, that the mayor and jurats (without commonalty) might elect, 
&c. grants, therefore it ſhall and may be lawful for the mayor, ju- 
rats, and commonalty to elect, c.; this operates as a new grant, and 
the right of election is in mayor, jurats, and commonalty. Rex v. 
Blunt, M. 12 G. 2. Andr. 293.] ä "I 

[If one charter directs the mayor and jurats to chuſe jurats out of 
the freemen, and a ſubfequent charter directs the mayor, jurats, and 


commonalty to chuſe them out of the inhabitants, they cannot, ſubſiſt 


together; the laſt only is good. Rex v. Maſſory, M. 12 G. 2. Andr. 
295. | | | 
So, if the charter ſays, the burgeſſes ſhall chuſe a mayor de ſeigſs: 
by antient conſtitutions and uſage, the election of one, out of two 
whom the common council ſhall propoſe, ſhall be good. R. 1 Sal. 
190. | | 

Uf the aſſembly is duly ſummoned, the election cannot be ſtopt 
by proteſt ; therefore if the minority vote for A. the only candidate 
named, and the majority do not vote, but proteſt againſt any election 
at that time, A. is duly elected. Oldknow v. Wainwright, T. 


33 & 34G. 2. 2B. M. 1017.) 


(If the bailiff and burgeſſes are empowered to appoint a ſchool- 
maſter, and to make laws, &c. tho' they cannot delegate their autho- 
rity, they may make a regulation, that another (as a college, Oc.) 
ſhall name a proper perſon whom they will appoint, with power re- 
ſerved to themſclves to approve or diſapprove. Attorney-General v. 
Shrewſbury, P. 1726, Bunb, 215. „ Ulf 


252 FRANCHISES. 


Ik twelve are incorporated by name to chuſe a chaplain for X., and 
by another clauſe" three of the twelve are to chuſe a chaplain ſor S., 
with conſent of the major part of the inhabitants of &., and two of the 
three chuſe, it is good, though the third diſſent. Attorney-General v. 
Davy, T. 1741, 2 Athkyns, 212.] MET 

[If members are to be elected by the due, and there is only one 
 elcQtor remaining, he may elect. Rex v. Richardſon, P. 31 G. 2. 

. . 517. 3 

[A charter, directing an election to be made by the remaining 
members of a definite body ot a corporation, is good in law. Rex v. 
Hoyte, B. R. M. 36 Ges. 3. 6 T. R. 430.] | 

In a preſcriptive corporation, an uſage to this effect is evidence 
of ſuch a charter. Bid. Lie | 

[Conſequently, in either caſe, a perſon is well elected by a majo- 
rity of the ſubſiſting members, as diltinguiſhed from a majority of the 
full body. Jbid.] ts | | 8 

[If there are by charter two bailiffs, two aldermen, and twenty-five 
eapitat burgeſſes, and on vacancy the bailiffs, aldermen, and capital 
burgeſſes, or the major part of them, quorum unum bal/ivorum & unum 
aldermannarum duos efſe velumus, to elect auother; their preſence only, 
and not their conſent, is neceſſary, Sa/i/bury Catton v. Davies, E. 
3 G- Str. 53.] $00 : | | | 

Uf the right of electioh is in freemen occupying houſes of 100. 
yearly value, a perſon occupying ſuch a houſe does not loſe his vote 
by letting one part of the houſe in lodgings, fo as to reduce his rent 
to be under 101. Fludier v. Lombe, T. 9 G. 2. B. R. H. 307. the 
value, and not the rent, is the qualiſication. Rex v. Liſle, P. 11 G. 2. 
Str. 1090. Andr. 163.] | * 

[A lodger is an inmate, and not an occupier, and the houſe, not 
any part of it, can be properly ſaid to be in the tenure or occupation 
of a lodger. id.] 

[Officers who ought to be annually elected, yct are good, after the 
year is out, till others are elected and ſworn. Foote v. Proꝛuſe, V. 
11G. Str. 625.] 35 | 8 

[A bare ſwearing in and acting does not make a man an officer d- 
aft ; and unleſs there is ſome form of election, he is a mere uſurper. 
Rex v. Lifle, P. 11 G. 2. Str. 1090. Andr. 163.) 

[By at. 12 G. 3. c. 21. the mayor, Cc. on demand of tuo 
freemen, Oc. mult permit them or their agents to inſpect admiſſions, 


and take copies, on pain of 100. 


1 — : 

(F 21.) Ven not.] But, regularly, the election ought to be con- 
ſormable to the charter; and therefore, if the charter ſays, the mayor 
aid aldermen ſball chuſe, an election by the aldermen, without the 
preſence of the mayor, or his deputy, is bad. R. 1 Rol. 5 14. 
J. 20. | 

If the right of election is in the mayor, jurats, and commonalty, 
it cannot be reſtrained by a bye- lav made by the mayor, jurats, and 
common- council, to ſuch of the commonalty as have ſerved church- 
warden and overſeer. Rex v. Spencer, H, 6 (z, 3. 3 B. M. 1827.] 

[Uſage is not ſufficient, in a corporation by charter, to ſupport an 
election made otherwiſe than according to the charter; as, where the 


charter direQs election by the commonalty, and it is done by a ſelect 
| number, 
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number, there muſt be a, bye-law, and the court will not determine 
that on motion. Rex v. Tomlyn, M. 10 G. 2. B. R. H. 316. 
[If the charter ſays, the mayor ſhall be choſen by the capital bur- 
geſſes out of the capital burgeſſes, who are twenty-four; and the 
uſage has been for them to chuſe out of ſive put in nomination by the 
common burgeſſes, and they meet and put eight in nomination, out 
of whom the capital burgeſſes elect, it is bad. Barber v. Bolton, T. 
6 G.. Str. 314. 11760 .9001 ui ia | 25 
. [If two bailiffs make together the one head-officer, they muſt both 
be preſent, and concur. If one only is choſen, there is no head- 
officer. If of two choſen, one for want of proper ſwearing is after- 
wards ouſted, it is the ſame. R. v. Smart, T. 8 G. 3. 4 B. M. 2241.1 
[When it has been uſual to give notice of the cauſe of a meeting, 
if the corporation are met to do one act, (as to chuſe a mayor, ), they 
cannot do another (as to chuſe a common-councilman).  Matþel v. 
Nevinſen, P. 10 G. 2 Ld. Raym. 1355.) - Ys 
[Where there has been an election of a perſon abroad, and likely 
ſo to continue; it is a mere colour, and no election at all, and man- 
damus lies on 11 G. I. c. 4. R. v. Mayor of Cambridge, H. 7 G. 3. 
4B. M. 2008.] | 2 DEE 
If a charter ſays, that upon ſuch a day they ſhall chuſe annually; they 
cannot chuſe after the day, except upon death or removal; tho' a 
mandamus be granted for an election. R. 2 Mod. Ca. 112. 129. 
[Where a charter required that the mayor and common clerk for 
the time being, and the common-council for the time being, or the major 
part of them, ſhould elect; and the common-council was a definite 
body conliſting of 36; it was holden, that a majority of the whole 
number mult meet to form an elective aſſembly; and that if the cor- 
poration be ſo reduced as that ſo many do not remain, no election at 
all can be had. Rex v. Bellringer, 2 32 Ged. 3. 4 T. X. 810. Rex 
v. Miller, E. 35 Ges. 3. 6 T. R. 268. | = I 
[But by /. 11 G. 1. c. 4. / 1. where the election of mayors or 
other chief officers ſhall not be made on the days appointed by charter 
or uſage, the corporation ſhall not thereby be diſſolved, but may meet 
and proceed to an election on the day after, and the mayor abſepting, 
the neareſt in place may hold the court.] - 
[And if no election be made, or one that is void, B. R. may award 
a mandamus for electing. /. 2, 3.] | 
[And mayors ſo elected ſhall take the oaths before the preſiding 
officer. / 4.] 5 Th a 
hut no ſuch election ſhall be valid, unleſs as great a number be 
preſent, as are required by charter, Cc. /. 5. J] | 
By the . 9 An. 20. no mayor, bailiſf, or other officer, who ſhould 
preſide at an election, and return members to parliament, and who 
ought to be choſen annually, when he hath been in ſuch annual of- 
hce for one whole year, ſhall be capable of being choſen into the ſame 
office for the year immediately enſuing. And an information lies if 
he be. 2 Mod. Ca. 133. e 5 
Yet tho' an election be void, a corporate act by an officer choſen 
who officiates in fact, ſhall be good; as, an obligation ſealed by a 
mayor de face. R. Lut, 51g. Vide pat. (F 29.) 
_ Vide Bye-Law. | CE | 
| (F 22.) 


1 


264 FRANCHISES. 


F 22.) Mayor, or bailiffs.) The mayor, or chief officer of a cor. 
poration, has not any more authority than the charter gives him. D, 
3 Mod. 12. | | 
And therefore, if the charter does not require his preſence in the 

election of officers, it may be without him. D. 3 Med. 13, 
l Wben there are diſputes between the mayor and town-clerk, the 
mayor may for a time remove the corporation-books from their uſual 
place, to prevent their falling into the other's hands, who has made 
' improper uſe of them. Rex v. Pigram, P. 32 G. 2. 2 B. M. 766.) 
' Vide London (C). | 5 | 


FF 23.) Alderman.) An alderman is the ſenior in years, or pru- 
dence, in a city, &c. Latch, 231. 

And is a chief officer there to aſſiſt the mayor. Latch, 231. 
Vide Londen (D). Bo ö | 


(F 24.) Recorder.) The recorder is not only concerned in holding 
the courts of the corporation, but is alſo their common council. 
1 Vent. 145. | | | 

And therefore, where the charter requires god fit peritus in lege, 
he may be removed for groſs ignorance in the law. Semb. 1 Vent. 


145. | oy | 
Or, for unreaſonable abſence, to the detriment of the borough, 


Semb. 1 Vent. 145. | | 
[A fingle abſence in a recorder is not good cauſe. R. v. Wills, 
H. 7 G. 3. 4 B. A. 1999.) | : | 
[Nor, if a recorder (as juſtice of peace) ſwears the proper return- 
ing officer at an election, and alſo another claiming, tho' erroneouſly, if 
without bad intention. Bid. 
[Or, for non-attendance at the ſeſſions, upon notice. R. Sal. 435. 
So, if he be choſen during pleaſure, he may be removed ad libitum. 
Vide pofl. (F 32.) | | s | 
But, where choſen for life, or (which is tantamount) generally, or 
guamdiu bene ſe geſſerit, he cannot be removed without cauſe. 
Vide London (E). | 


(F 25.) Common-council.] A power to aſſemble the corporation to 
ele and to adviſe, and aſſiſt the corporation, is lodged in the com- 
mon- council. e | | 3 
The common-council conſiſts of perſons choſen purſuant to the 
charter for that purpoſe ; which ought to be obſerved. Per Att. Gen. 
Duo W. 32. | | IN | 
WI. if . charter be ſilent, all the corporation, who aſſemble, 
makes the common- council. Per Att. Gen. ©, W. 32. 

Or, by antient uſage, a ſelect number makes the common- council: 
for there ſhall be intended an antient ordinance, now loſt, which directs 
it. R. 4 Co. 99-6. | 15 

The power of the common · cduncil is according to the charter, or 
uſage, Per Pol. Duo W. 89. N 

An act of common- council, purſuant to their power, binds the 
whole corporation. Per Finch, 2 W. 18. Per Treby, 49. Per Att. 


Cen. 33. Per Pol. 89. TT A 
u 
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But the court does not take notice of the power df the common- 
council, unleſs it be ſhewn upon record. "Per 5 * W. yo.” we! 
Vide London F). 5 


F 26.) Liveryman. 1 The office of a treryman is ſuch of which 


B. R. will take notice. 1 Sal. 349. 
And he may be bound by a bye law, 9. to all incident ne charge. 
1 Sal. 349. Vide Bye· Law, (B 4.) 1 


(F 27.) Tu- The office of town-clerk is ; miniſterial. 


And therefore, if he be made mayor, &c. who is the judge of the 


court, his office is void ; for they are incompatible. | Semb. but not de- 
termined. 1 Sid. 305. ' Vide Officer, (K'5.) | 

So, if he be made alderman. 72 2 334-6 b. in marg. Poph. 176. 

[So, if he be made a jurat. V id. 799.1 . 

But if he be choſen mayor, — ec. to * his place of 
town-clerk, he may be reſtored to it by mandamus. Ney, oy, 78. 
A town-clerk may be choſen during pleaſure, and E. he will be 
removeable ad libitum. Vide peſt. (F 32.) 

Or, for life, when he is choſen generally, or quamdiu fe, bene ge 84 Mrit. 
I Vent. 82. 


And then he cannot be removed except for good cauſe; as, for 


abſence, or non-uſer. 1 Sid. 14. Vide Condition, (8 1, 2.) 
So, a town-clerk may be choſen in reverſion. Dy. 332. in wag 
Poph. 176. Noy, 78. 


(F 28.) Common burgeſs. What will give a right to freedom.) A 
right to freedom in a corporation accrues by charter or preſcription. 
By the cuſtom of London, a man ſhall be free by birth, by ſervice, 


or by the election of the court of aldermen upon a fine. 8 Co. 126. 5. 


But a man ſhall not have freedom in a corporation by the king's 
grant, 8 Co. 126. b. 


(F 29.) What is requiſite after election.] By the ft. 7 Fac. 6. 2 mayor, 
&c. ſhall take the oath of allegiance before thoſe who adminiſter to 
him the oath of office, at his entry into his office. 


Aldermen, and all officers of a corporation, ſhall take it before the 


mayor, or chief magiſtrate, in the public hall. 
90, every freeman. 
And therefore, every perſon choſen into an office, or freedom of 


a corporation, ought to take the onth of office, and the oaths of alle- 


giance and ſupremacy. | 

So, by the /. 13 Car. 2. 1. a mayor, alderman, recorder, bailiff, 
town-clerk common-council-man, or any choſen to any place concern- 
ing the government of a corporation, if he has not received the ſacra- 
ment within a year before, his election ſhall be void. 


So, if he takes not the oaths of allegiance and ſupremacy, when he 


takes the uſual oath of office. 
So, if he does not ſubſcribe the declaration againſt taking up arms 


and the covenant.-But this is now abrogated by the „. 1 W.& M. 8. 


(And 5 Geo. 6.) 
[If the perſon elected mayor, Ce. is not admitted, but ſues out 
mandamus, he muſt prove that he has received the ſacrament, (with- 
out notice,) notwithſtanding /. 5 G. 6. Taſten v. Neu P. 10 G. 


2 Ld. 2 | net | (But 
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[But if luis in poſſeſſion, and only brings mandamus for the inſignia 


to be delivered, and the trial is fix months after election, he need not; 
for ſince 8 G. 1. c. 6. ſuch election is only voidable, not voio. Craw- 
Ford v. Powell, T. 33 & 34 6. 2. 2 B. M. 013. 1 Bl. Rep. 229. 


Vide Corp. 539, 
So, by the /. 25 Car. 2. 2. every officer of truſt, within three 


months; Ec. ſhall take the oaths, and receive the [ i Pe Se. 


3 13 E14 (or 13) V. 3. 6. 1 An. f. 1. c. 22. U 1 Geo, 
(Vide 2 Geg. 2. 31. F g Ges. 2.7 26.) 

AT 19 0 any refuſes the bath, Sc. required by ſtatute, he may be 

fined in the 290 manner, as by charter he may be, for refulal of the 


office ; for refuſal of the oath is a refuſal of the office.” R, 3 Lev, 


116. 

And an 3 lies ainſt . R. 1 Sal. 168. 

And it is no excuſe, rely has not received the ſacrament within 
a year. R. 1 Sal. 168. 

But, an office ſhall not be void for not taking the oaths, eg, if they 
are not tendred; and therefore, the tender 1s traverſable : for the 
clauſe 13 Car. 2. relates to the former clauſe, which ſays, he » ſhall take, 
Sc. when required. R. 2 Lev. 242. R. cant. 5 Mod. 318. Sal. 429. 

[If there is an entry of adminiſtring the oaths, they ſhall not be 


called in queſtion many years after, Rex v. Williams, Mayor of Hel. 
fron, H. 126. Str. 677.1 85 


[If the new mayor is to be ſworn in Before his predeceſſor, his pre- 
ſence is not ſufficient without his aſſent. Rex v. Ellis, M. 8 G. 2. 


Str. 994-] 
[On an election under 11 G. 1. c. „the perſon muſt be ſworn in 


before the preſiding officer at the Laer R. v. Charles * | 


AT. 7 G. 3. 4 B. MH. 2130.] 

{Whether he can he ſworn in before himſelf, Q.] 

So, the office ſhall be void only as to himſelf; not as to a ſtranger: 
and therefore, a Judical act by him is good, K. cont. 2 Lev. 184. R. 
acc. 2 Lev. 242. 

If any corporate act. R. Lut. 519. 

So, judical acts by a biſhop de facto are not void. K. 2 Cr. 5354. 
2 Rol. 131. 


90, a quaker who takes the affirmation, inſtead of the ah. in the - 


uſual form required of a freeman, ought to be admitted to his freedom. 
R. 5 Mod. 403. 

50, by the ff, 5 Geo, 4 none ſhall be removed, or incur a difabi- 
lity, Cc. 79 omitting the ſacrament a year before his election, unleſs 
a proſecution be commenced within fix months after election, and 
carried on without wilful delay. a 

So, a freeman, who has not an oſſice, or ſhare in the magiſtracy 
of the corporation, need not take the ſacrament. R. V. g. 47. 


(F 30.) Removal from an office. By reſignation.) Every member 
or officer of a corporation may reſign his place or office. R. 2 Kal. 
456. I 10. 1 Sid. 14. Semb. cont, 1 Rel. 137. R. Poph. 134. K. 
2 Kol. II. 

And a corporation has power to take ſuch ref ignation. 1 Sid. 
14. 
And 2 reſiguation by parol, if it be accepted and an entry made d 
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it, is ſufficient. Semb. per B. R. H. 11 W. 3. upon a return of a man- 


damus to the mayor of Kippen. Sal. 433. | 
And if the reſignation be accepted, he cannot afterwards claim to ; 


be reſtored, R. 1 Sid. 14. Sal. 433. 
[If a man in poſſeſſion of one office, accepts another which is incom- 
atible with it, this implies a ſurrender of the former. Semb. fer 
Lerd Mansfield, Rex v. Trelawney, H. 5 G. 3. 3 8. #. 1613.1 
The office of capital burgeſs is not incompatible with that of 
ſteward, but poſſibly that of mayor may. Rex v. R #. 5 G. 3. 


3B. M. 1615.J 


(F 31.) By the corporation, For what cſs allowed, and for what not. 1 5 
So, a corporation by charter, or preſcrjption, for good cauſe, may 
remove an officer from his office. (Vide 2 Str. 819.) 

So, if by preſcription he was amovable, tho' the corporation accepts 
a charter, which does not give ſuch a power. R. Ray. 439. 

[A corporation has the power of amotion, tho? not given by charter 
or preſcription z it is incident. Rex v. Richardſon, P. 31 G. 2. 1 B. M. 
$17.] 

IA removal muſt in general be by the act of the hole body. It is 
incident to the corporation at large to disfranchiſe, not to a ſelect 
body. And it does not follow that a ſelect body, who have a right to 

elect, have from thence a right to disfranchiſe. And if a ſpecial 

power be delegated to part of the body, it muſt be ſhewn. Coup. 502. 

Doug. 149.] 

As, if he does a thing contrary to the duty of his place, the weal 
of the borough, or oath of his office. 11 Co. 99. a. 

So, if an alderman be convicted as a common drunkard : for he 
is not fit for government. R. 2 Rol. 455. J. 50. Dub. 1 Kol. 
gog. | 
So, if an alderman removes out of the borough, and upon expreſs 
gm refuſes to attend the ſcrvice there. R. 4 .d. 36. Sem. 

. 259 · 

[But an alderman with his family having left the borough for four 
months is not a goed cauſe. R. v. Major of Leicefler, P. 7 G. 3. 
4 B. M. 2087. 

[A corporate office does not become, ip/o facto, vacant, by the non- 
reſidence of the corporator : it may be a forfeiture ; but the corpora- 
tor does not !oſe his franchiſe till a ſentence of amotion has been pro- 
nounced, 2 T. R. 772.) 

[Where non- reſidence is a good ground of amotion, it is ; unneceſſary, 
before proceeding to amove the party, to ſummon him to come and 
reſide. Deng. 149.] 

Nor, that an alderman is above 70 years of age. R. 2 Rol. 4 56. 
J. 5. 2 Rol. 11. 

That he miſbehaved himſelf when he was mayor. Semb. Sti. 151. 

Or, did not account for money received by him to the uſe of the 
corporation. Sti. 151. 

Or, wrote a letter to a ſecretary of ſtate, which charged the mayor 
with ſubornation. Carth. 174. | 


Vide pot. (F 33, 34.) | * 


(F 92 ) When, ad libitum. ] 85, a minifterial officer 4a durante 
Vor. IV, FS > beneplacits 
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beneplacito may be removed ad libitum: as, a town. clerk. K. 1 Vent, 
77. 82. Kay. 188. 1 Lev. 291. 

So, a recorder. R. 1 Vent. 342. 2 Jon. 52. 

So, if the charter ſays, that the recorder ſhall continue durante bo- 
neplacito, tho' there are no negative words. R. 2 Jon. 52. 
| _ tho” the election be general, if it be not under the common 
ſeal. R. 2 Jon. 52. 1. Vent. 355. 

So, a ages. to remove a common-council-man ad libitum is good. 
Dy. 332. b. R. 2 Cro. 540. 2 Rol. 112. Sal. 430. 

So, where a mayor, &c. has power to chuſe his town-clerk, he 
may alſo remove him ad libitum. R. 1 Sid. 15. 

And where an officer is removable ad libitum, he may be removed 
without ſummons or hearing of him, Cc. 1 Sid. 15. 1 Lev. 291. 

But generally, an officer ſhall not be removed without cauſe. 

Tho! the charter ſays, generally, that he may be removed. Dy. 332.8. 
in marg. 

So, a cuſtom to remove an alderman, or judicial officer, ad libitum 
is void; for he cannot be removed without cauſe. Dy. 332. b. in 
marg. 2 Cro. 540. 2 Rol. 112. 

So, tho' the charter ſays, that they may chuſe for life / viderint 
expedire, they cannot amove ad libitum, without a power for it. R. 
1 Lev. 148. | 


(F 33.) What is a 5 for disfranchiſement, and what not.— Ai a 
| durgeſs does not take the oaths in a reaſonable time, it is a waiver of 
his right. Rex v. Jordan, P. 9 C. 2. B. R. H. 255.) 

So, if a burgeſs acts contrary to the duty of his freedom, the public 
weal of his borough, or the oath taken upon his enfranchiſement, ne... 
may be disfranchiſed ; for he breaks the condition aciiè annexed to 
his freedom. X. 11 Ce. 98. a. Bagg. Carth. 176. 

As, if he makes a riot in diſturbance of the eleCtion of a mayor. 
K. Ray. 438. ö 

If he continues in court, and makes orders, after the court is ad- 
journed, and the mayor, Sc. departed. Si. 479, 480. 

If he deſt on or eraſes the charters and evidences of the corpora- 
tion. 11 Co. 

If he be Gai we of a crime which renders him infamous: as, for- 
gery, conſpiracy, perjury, &c. 11 Co. 99. a. 

But words to the chief magiſtrate contra bonos mores are no cauſe for 
disfranchiſement: as, if he ſays, you are a knave, kiſs, &c. K. 11 Co. 
96. 98, 99. a 

Tho' it be upon an admonition by the mayor, for a malicious act 
to another burgeſs. X. 2 Cre. 506. 

Or ſays, that the mayor in the execution of his office did that 
which he cannot anſwer. X. 11 Co. 97. 

Or, threatens the mayor. 11 Co. 96. a. Sti. 151. R. 2 Cre. 506. 

80, a cuſtom to disfranchiſe for contemptuous words, i is not good. 
Sal. 426. 2 Lev. 200. Semb. Latch, 232. Pal. 455. 

Nor, reſuling to pay his proportion for the renewal of 1 charter. 
R. 1 Sid. 282. 

Or, if a livery- man reſuſes the uſual payments for ſupport of the 
company. Semy. An. Ray. 446. 

1t ne ſucs out of the court of the city, or borough. R. Hy. 
333- 4» Or, 


. 
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Or; refuſes to ſubmit a thing in ſuit to abitrament. Cro. El. 33. 
So, an attempt, menace, or conſpiracy to do an act contrary to his 
duty, or which tends to the deſtruction of the corporation, is no 
cauſe, if he does it not. R. 11 Co. 98. b. | | 

As, if he threatens the ruin of their charter, or privileges. 11 Co. 
.. 1 5 
51 he diſſuades the payment of cuſtoms due. R. 11 Co. 97. 5. 

So, an indictment for felony, or other offence, is no cauſe of re- 
moval, before he be convicted; for he may be falſely indicted. Si. 


n | 
Nor, an indictment after removal, tho? the offence was done before, 


Joid, | 

[Abſence from four occaſional great courts, and one upon a ſtated 
day, when no perfonal notice is given, when preſence is not neceſſary, 
when no particular buſineſs is obſtructed by abſence, is not cauſe of 
amotion. Rex v. Richardſon, P. 31 G. 2. 1 B. M. 517. | 


Bankruptcy is not cauſe of amotion from being a common-counicil= 


man. Rex v. Liverpool, H. 32 G. 2. 2 B. M. 723.) 


Nide paſt. (F 34.) | 

| [If a power be reſerved to the crown, in a charter of incorpora- 
tion, to. amove, by order of council, one or more of the corporators, 
and the charter declare that all or any of them ſo amoved, ſhall 
actually, and without further proceſs, be amoved, and provide at 
the ſame time, that upon ſuch amotion, the remaining corporators 
may proceed to fill up the vacancies; this power cannot be exerciſed 
to ſuch an extent, as not to leave a ſuſhcient number to make a 
re- election; and therefore, an amotion of all is illegal and void. 
2 T. R. 568.] | | 


(F 34.) How a man ſhall be amoved, or disfranchiſed.) A corpora- 
tion, having power by preſcription, or the expreſs words of the 
charter, to amove or disfranchiſe, Sc. may ſo do for good cauſe : 
and ſuch amoval will be per legem terre, R. II Co. 99. a. 
If they have no expreſs power, yet they may, after conviction of a 
erime which is a good cauſe for amoval, or disfranchiſement. 11 Co. 
99. a. Semb. 1 Sid. 14. 5 5 | 

[A man may be disfranchiſed for an indictable offence, without his 
being convicted of it. Per cur. Rex v. Mayor of Derby, T. 8 G. 2. 


B. R. H. 153. 


So, they may, if the corporation, which had power by preſcription, 
takes a new charter which does not give ſuch authority; for the an- 
tient power continues. R. Ray. 439. 1 Vent. 35 5. | 

And they may amove, if the party does not appear upon ſummons. 


Tho' he was ſummoned but the very day of the amoval, if he re- 


ſides in the ſame town. R. 1 Vent. 19. | | 

But, a corporation not having expreſs power by charter, or pre- 
ſcription, cannot amove from an office, or freedom, before the perſoa 
be convicted of an offence, which is a good cauſe for removal. 11 Cz. 


99. a. (Vide 2 Str. 819.) 


So, they cannot amove upon a command by the king and council. 

Cont. per three . Tewiſd. tacente, 1 Vent. 20. | 
So, if they have an expreſs power, Cc. they cannot amove, with · 
out ſummoning the party to anſwer ſor himſelf, and hearing _ 
8 2 6 | or 
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for he may have a good excuſe. R. 11 Co. 99. «. R. 1 Sid, 14. 
Vide Mandamus, (D 3, 4.) 

Nor, without reaſonable warning. 11 Co. 99. | 

Nor, by an order; for it ought to be a corporate act under the com- 
mon ſeal. 5 Mod. 259. | 

- [If the mayor, aldermen, bailiffs, and citizens, in common-council, 
have the power of*eleCting, and the mayor and aldermen only, the 
ower of amoving, if they are all met in common-council, the mayor 
and aldermen ſo afſembled cannot amove; there muſt have been a 
ſummons for them to meet in their diſtin capacity. Rex v. Mayor 
and Alderman Carlial, T. 6 G. Str. 385.] 

[If a ſummons of the aſſembly is neceſſary, every member muſt be 
ſummoned, to make it a regular aſſembly. Kyna/ton v. Shrewſbury, 
T. 9 G. 2. Str. 105 1. B. R. H. 147.) 

So, if it has a power by preſcription, &c. the corporation ought to 
ſhew that it has uſed to remove; for it is not ſufficient to ſay, that 

they are always removable. Sti. 479, 480. 

| If a freeman, or officer, in a corporation be amoved, &c. without 

18 cauſe, « mandamus lies. Vide Mandamus (A). | 
| [And an order of reſtoration of a corporator illegally disfranchiſed 


relates to the original right. Cowp. 503.] 


| (G) Franchiſes, how deſtroyed, 
(G 1.) By Re-Union to the Crown. 


— 14 IF franchiſes and liberties are granted by the king, which were be- 
1 fore in «je, as flowers of his crown, and afterwards by eſcheat, ſur- 
| render, or otherwiſe, come back to the crown, they are re. united 
to the crown, and the king has them in pure coronæ, as before. R. 
9 Co. 25. ö. Vide Liberties, (C 1, 2.) 
As, if the king grants bona fe/onum, &c. to an abbot, and his poſ- 
ſeſſions are given to the king by the /. 27 H. 8. or 32 H. 8. the king 
s ſciſed again of the ſame things, as before, in jure coronæ. 9 Co. 25.6, 
So, a common in groſs. pow abs. | 
So, a liberty to be quit of /wanimete ; or other liberties in the na- 
ture of purveyance. Fon. 270. | 
i So, if liberties, franchiſes, &c. which were appendant to a manor, 
Þ! 2s, wrecks, waifs, eſtrays, &c. come with the manor to the king; the 
| appendancy is extinct, and the king is ſciſed of them, as before, in 
lf Jure coronz. 9 Co. 25. be Cre. El. 591. 1 And. 87. 
1 So, if liberty to hunt within a foreſt be granted to an abbot, who 
| has the manor of V., and the manor comes to the king; the liberty 
| ſhall be extinct. Fon. 286. | 
But if franchiſes, liberties, &c. created de novo by the king, come 
back to the crown; they are not merged, or extinguiſhed in the 
crown. 9 Co. 25.6. 1 And. 87. | "I 
Ass a fair, or market, with toll, fc. for the king would loſe them 
for ever, if they ſhould be extinguiſhed. R. Cro. El. 592. 

A park, warren, Sc. Cro. El. 592. 

If a lieutenant of the king's chace has title by preſcription to hunt 
within the manor of S. as in the purlieu of the chace ; if the manor 
comes to the king, and afterwards is regranted, the liberty to hun 
there is net extinct... N. Dy. 327. à. ic 


„ at or, © A 
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If a hundred is ſevered from the county before the fe. 14 Ed. 3. . 
and afterwards comes back to the crown; it ſhall not be extinct. 
Dub. 3 Med. 200. - h 


If a liberty to have a ſwanimote court held in his manor be granted; 
it ſhall not be extinguiſhed, if the manor comes to the king, and is 


- afterwards regranted. on. 286, 


[When an integral part of a corporation is gone, and the corpora- 
tion has no power to reſtore it, or to do any corporate act, the cor- 
poration is ſo far diſſolved that the crown may grant a new charter. 


3 . K. 199} ]] 
(G 2.) By Surrender. 


A ſurrender of a charter by writing ſhall be void, it it be not in- 
rolled. R. 1 Sal. 191. | G 

Every ſurrender of their liberties, &'c. does not diſſolve the cor- 
poration, Semb. 2 Mod. Ca. 361. 

If a ſurrender of a charter be void: a new grant, in conſideration 
of ſuch ſurrender, ſhall be alſo void. | 

And if the old members act by themſelves, after the new charter, 
and by colour thereof; their acts ſhall be good, in reſpect of their 
antient right. R. 1 Sal. 191. | | 

But, after a new charter upon a void ſurrender, if the old members 
join with thoſe, who have no authority but by the new charter; 
their acts will be void, tho' the old members are the majority. R. 
1 Sal. 191. |; ; | 
(G 3.) By Forfeiture. 

So, franchiſes may be forfeited by breach of the truſt, upon which 
they were granted, and peryerſion of the end of their grant, or in- 
ſtitution. | | | 

As, if a leet be diſuſed, and has no officers, or inſtruments ſor 
puniſhment. © Jon. 283. ; 

So, a corporation itlelf may be forfeited, if the truſt upon which it 
was created be broken, and the inſtitution of it perverted. Per Holt, 
Sho. 280. 4 Mod. 58. Shin. 310. | | 

So, franchiſes may be forfeited by miſuſer, or abuſer, or other miſ- 
demeanor in him to whom they are granted. 

A judgment of ſeizure guouſque, againſt a corporation, in default 
of appearance, operates as a final judgment to diſſolve the corpora- 


tion, if they do not appear in the ſame term, or the next at fartheſt. 
2 . 568.) | 


[The only uſe of a final judgment in ſuch a caſe, is to ſhew the 
crown's election to take advantage of the forfeiture ; but any other 
matter of record, ſhewing the election, may equally anſwer the pur- 
pole. bid. 

Therefore a new charter of incorporation granted after that time 


to a new body of men in the ſame place is good, notwithſtanding a 


charter of reſtitution be afterwards granted to the old corporation 
and ſuch charter of reſtitution is abſolutely void. 4b:id.] . 


(G 4.) By the Diſſolution of a Corporation. 


(G 4.) What all be a diffelution.) So, franchiſes may reſult to the 


king, or donor, if the body to whom granted be diſſolved, or extin- 
| = | guiſhed ; 
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 guilhed ; as, if land be given to an abbot and convent, who all die, 
by which the corporation is diffolved ; the land does not eſcheat, but 
the donor ſhall have it again. Co. * 13. 5. 2 And. 107. 

So, if land, or other poſſeſſions, are granted to a dean and chapter, 
mayor and mee Sc. who are diſſolved. Ca. L. 13. X. 
Godb. 211. 1 Rol. 816. J. 22. 

So, if a corporation by conſtituted of brethren and ſiſters, and all 
the brethren die, or all the — the eee. is thereby diſſolved. 
I Kgl. 514. J. 40. 

So, if a corporation ee to continue the election of officers, till 


an die who could make an election; for thereby the corporation is 


diſſolved. 

Or, if the king names the head of the corporation, and they refuſe 
his nomination till the body be dead. Jon. 168. 

So, if the abbot, and all the monks of a convent are deraigned, 
and relinquiſh their habit and order; .the corporation is diſſolved, 
Dav. 1. 6. 

If a chapel, and all the poſſeſſions thereto annexed, be aliened ; ; the 
ehaplain ceaſes; for he cannot be a chaplain of nothing. 3 Co. 75. a. 

But if a corporation gives an obligation under the common ſeal, and 
ſome of the principal members ſign it, but the words are, noverint 
2195 Ma eiftrum & guardian, &c. teneri, &c. by their corporate name; 
it the corporation be afterwards diſſolved, the dealer members ſhail 
not be charged. R. 1 Lev. 237+ 


(G 5.) What ſhall not be a diffolution.) But by a change of the 
name, or a new incorporation of the ſame perſons, the old corpera- 
tion is not extinct, nor the privileges granted to it. 

So, if a dean and chapter grant their church, and all their poſſeſ- 
ſions; their corporate capacity continues. 3 Co, 75. a, Jon. 168, 

If a manor, which is the 88 body of à prebend, be evicted, the 

rebend continues, 3 Co. 

If by ſurrender, or act of 1 all the poſſeſſions of an hoſ- 
pital are reſumed, the maſter and brethren of the hoſpital continue. 
Dav. 1.6, | : 

So, if the franchiſes of a corporation are ſeized, or ſurrendred, the 
corporation itſelf continues. Per Holt, Skin. 311. 

[Judgment of ouſter againſt mayor and aldermen, and their deaths 
before any others are appointed, is not a diflolution : tho' they are 
without magiſtrates, and cannot act, yet a right remains, capable of 
being revived by the crown. Borough of Colcheſter v. Seater, P.6 G. 3. 
3 B. M. 1866. 1 Bl. Rep. $914] | 


(G 6.) When franchiſes are not gone by the diſſolution of the. corpora- 
tion.] If a corporation have granted over their poſſeſſions to another, 
before their diſſolution, they do not return to the donor. R. 1 Kal. 
816. J. 19. 20. 


Fide P- n (D 30. 53. J==Retorn, (B 1, Oc.) 


FRANR²K FEE. 
Vide Ancient Demeſne (B). 


Vide Bankrupt, (C 2, &c.)—Chancery, (2 ops and the Re- 
| 1 


 FRANK-MARRIAGE. 
Vide Eftates, (B 6.) 


FRA .. | 


ferences there mark 


FREEDOM. 
Vide Franchiſes, (F 28. 3 35 34.) 
FREEHOLD. 


Vide Abeyance—Chancery, (4 G 4.)—Ceopybold, (K 14.—R 16.) —BE | 
g.iſe, (G 1.)—Parceners, (A 4.)—Pleader, ( 3 K 22.)—Prohibition, 
(F 2, Sc.) -Remitter, (C 4.) | | 


FREIGHT. 

Vide Merchant, (E 3.) 

FRUITS. 

Vide Diſmer, (H 10.) 

GAME. 
Vide Fuſtices of Peace, (B 43, &c.) 
GAMING. : 
Vide Bankrupt, (D 38.) — Zuftices Ll Peace, (B 42.)—Pleader, (2 G 8, 

| —2 W 26.) : I 


GAOL, AND GAOLER. 
Vide Impriſonment (A-, Gc.—F). 


GAODL-DELIVERY. 
Vide Juſtices (H). 
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GUARDIAN. 
(aA) Guardian in Chivalry. 
UARDIAN is by the common law, or by ſtatute. 3 Co. 


1 3 | 
There are four guardians by the common law: in chivalry, by 


ſocage, by nature, by reaſon of nurture, 3 Ce. 37- b. Co. L. 88. 6. 


If a man had died ſeiſed of lands holden by knight's ſervice, the 
lord had the wardſhip of the land, and the perſon of his heir-male, 
till his age of 21 years. Lit. /. 103. | 

| | | 84 And 
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And of his heir, if it was a female, till her age of fourteen years, 
Lit. ſ. 103. | 
And — the 2. V. 1. 22. if ſuch heir-female was within fourteen 
years at the death of her anceſtor, and unmarried, ill her age of fix. 
tren years, viz. for two years longer; but if ſhe was above fourteen, 
or married before fourteen, it remains as at the common law. Liz, 
» 003+. 

It dne lord die, his executor ſhall have the ward, till his age of 
twenty-one years. Lit. /. 1259, 5 | 

By the JJ. 32 U. 8. 1. which allows of deviſing two parts of lands 
holden in chivalry, the wardſhip of the heir for the other third part 
is ſaved to the lord, 

And if two are joint-tenants of land for life, and to the heirs of 
one, who dies; his heir ſhall be in ward during the life of the other, 

So, by the equity of the ſame ſtatute, if land be ſettled to the mo- 
ther for life, remainder to the father in fee, and he dies; the lord 
ſhall have the wardſhip of the heir within age, and not his mother. 
2 Cre. 40. | | | 

Or, to the mother for life, remainder to the father for life, and 
afterwards to the heirs of his body, and afterwards to him in fee. R. 


2 Cro. 40. | 


+ 


But if land deſcend to the ſon as heir to his mother, in the life of 
his father, the father ſhall have the wardſhip of the perſon of his heir 
apparent, tho? the lord has the wardſhip of his land. Co. L. 84. | 

'Tho' a daughter be his heir apparent, the father ſhall have the 
wardſhip of her body, and her marriage. R. 6 Co. 22, Ms. 738. 

So, if the father marry his daughter, who 1s his heir apparent, and 
aſterwards by a ſecond venter has a ſon, he ſhall not anſwer to the 
lord for the marriage, tho' he could not have her marriage after the 
birth of his Ton, Mo. 739. 

Yet the mother after the death of her huſÞand ſhall not have the 
wardſhip of his heir apparent, tho' the has land deſcendible to him, 
So. 738. Lib { 234- - | Te 

So, the father ſhall not have the wardſhip of any other than his ſon 
or daughter, tho? it be his preſumptive heir, Co. L. 84. a. | 

Nor, ſhall the father, if he be an alien, attainted, Ic. have the 
wardſhip of his ſon; for then he is not his heir apparent. Co. L. 
84. 6. 

But now, by the /. 12 Car. 2. 24. all tenures by knight's ſervice of 
the king, or of any other perſon, and by knight's ſervice in capite, and 
by ſocage in capite of the king, and the fruits and conſequents thereof, 
are taken away and diſcharged. And all tenures of honours, ma- 
nors, Oc. held either of the king or any other perſon, are turned 
into free and common ſocage. IT 


(B) Guardian in Socage. 
(B 1.) Who ſhall be. 


IW a man die ſeiſed of lands holden in ſocage, his heir within the 
4 age of fourteen years, the next ſriend of the heir, to whom the 
inheritance cannot deſcend, ſhall have the wardſhip of the land, and 


of the heir, till his age of 14 years, Lit. J. 123. 2 Rol. 40. & _ ® 
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And by the fe 12 Car, 2. 24. all tenures are turned into free and 
common ſocage. 

And therefore, if the anceſtor die ſeiſed of lands holden i in ſocage, 
the next friend of the heir, to whom the inheritance cannot deſcend, 
ſhall be his guardian. 

As, if land deſcend on the part of the father, the mother, or next 
friend on the part of the mother, ſhall be guardian. Lit. ſ. 123. 

Or, if land deſcend on the part of the mother, the father, or next 
friend on the part of the father. Lit. .. 123 

If a woman has two ſons by divers aids, and dies, her young- 
eſt ſon within fourteen, his brother of the half blood ſhall be guardian 
before his uncle. Per two J. Warb. cont, Mo. 635. Ow. 128. Cra. 
EI. 825. Dub. 2 Jon. 17. 

If there are three ſons, and the youngeſt dies ſeiſed of lands in 
ſocage, his heir within the age of fourteen years, the eldeſt ſhall be 
his guardian; for he ſhall be preferred as the moſt worthy. Co. L. 
88. a. 

So, if a man be donee in frank-marriage, and die, . his heir within 
fourteen, the next friend of the part of the mother ſhall be guardian; 
for the mother was the cauſe of the gift, Co. L. 88. a. 

Yet generally, where there are ſeveral in equal degree, he who firft 
ſeizes the heir ſhalt be guardian; as, if land be given to A. and the 
heirs of his body, the next coulin on the part of the father, or on the 
part of the mother, who firſt takes the heir, ſhall be his guardian, 
and the friend on the part of the father ſhall not be Preferred. Co. L. 
88. a. 

So, if a man dies ſeiſed of land on the part of his father, and 
other land on the part of his mother, the next of blood on the part of 
the father ſhall enter into the land on the part of the mother, and the 
next of kin on the part of the mother into the land on the part af the 
father. Co. L. 88. a. 

If A. be guardian in ſocage to B. and another dies, his heir wihin 
fourteen years, to whom B. is next friend, A. ſhall be his guardian by 
reaſon of his ward. Co. L. 88. b. 2M 
There ſhall be a guardian in ſocage, tho? the heir be iſſue male, or 
female. Co. L. 88. a. 

Tho' he be a brother, or other couſin of his anceſtor* Cs. L. 88. a. 


(B 2.) Who not. 


But the guardian in ſocage ought to be the next in blood; and 
therefore the next in affinity ſhall be excluded. Co. L. 88. a. 

90, every one ſhall be excluded, to whom the inhericance by poſſi- 
bility may deſcend : and therefore, if a man has two ſons by ſeveral 
yenters, and the youngeſt dies ſeiſed of land in borough-engliſh, his 
heir within fourteen, the eldeſt ſon of the half blood ſhall not be 
guardian; for the land by poſſibility may deſcend to the uncle, and 
afterwards to him. Co. L. 88. b. 

So, if an infant claims by purchaſe, not by deſcent as heir, he ſhall 
not be in ward. 2 Mod. 176. - 

So, an infant cannot be guardian; for account does not lie againſt 
Nm, C. L. . + | 

Nor, an idiot, lunatic, or non compar, Ce. L. 88. 6: 


Nor, 
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Nor, a leper, removed by a writ de /epro/o amovendo. Co. L. 88.6. 

Nor, ſurdus, cæcus, and mutus. Co. L. 88. 6. | 

If the guardian die, his executor or adminiſtrator ſhall not have the 
ward. Yau. 181. | | | | | 

If a wife, being a guardian, die, her huſband ſhall not have it, tho? 
he ſurvive. Co. L. 89. a. h 

So, a guardian in ſocage cannot deviſe his wardſhip to another, but 
the next friend to the heir, after the death of the firit guardian, ſhall 
have it. Yau. 178. 181. ; 
Nor, ſhall it be forfeited by his outlawry or attainder. Co. L. 


88.6. 


: (B 3.) What Things he ſhall have. 


Guardian in ſocage ſhall have the cuſtody of the land, and body of- 


the heir, till his age of fourteen years. 
If the heir has a rent-ſeck, common of paſture, or other inherit- 


ance which does not lie in tenure, the guardian ſhall have the cuſtody 


of them as well as of his land. Co. L. 87.6. 


(B 4.) What he may do. 


Guardian in ſocage may take all the profits of the eſtate of the 


heir for his benefit. | 
So, he may make a leaſe of the infant's eſtate till his age of four- 


teen years. 2 Rol. 41. JI. 17. 2 Cro. 98. 
And upon ſuch leaſe the leſſee may maintain an ejectment. 2 Rol. 


1. 19. | | 

And 3 of a leaſe by a guardian by the leſſee of the father, 
is tantamount to a ſurrender of the firſt leaſe. R. 1 Leo. 158. 322. 
Ow. 45. | 7 

So, a guardian may make an admittance, or voluntary grant of a 
copyhold ; for he is deminus pro tempore. Vide Copybuld, (C 3.) | 

So, a grant of a reverſion of a copyhold; tho' it does not fall 
during the nonage. 2 Rol. 41. J. 12. 2 Cro. 99. Vide Copybold, 
© 3 Br ED | 
80 a guardian in ſocage may avow in his own name and right, 
for rent upon a leaſe by him. 2 Cre. 98. 

So, he may have treſpaſs, or raviſhment of ward. 2 Cre. gg. 


F. N. B. 140. C. ; | 
So, an ejectment of ward, for the land of the infant. F. N. B. 


140. C. 


(C) Guardian by Nature. 


| | hu a ſon has lands as heir to his mother, which are holden by 


knight's ſervice, his father ſhall be guardian of his body, and ſhall 
have his marriage, and not the lord; for none ſhall be in ward to 
another, living his father. Lit. /. 114. Co. L. 88. b, Mo. 738. 
And therefore, if the father be lord of the land holden by knight's 
ſervice, he ſhall have the cuſtody of his heir apparent as father, and 
not as lord. Co. I. 84. a. 3 Co. 39. 
Be the heir apparent ſon, or daughter. Co. L. 84.a. 3 Ce. 38. 
And the father ſhall have the guardianſhip of his heir apparent till 
his age of twenty-one years. Semb. Carth. 385. 5 Med. 223. 
But 
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But this extends only to the cuſtody of the body and the marriage 
of his heir; for the lord in ch:valry ſhall have the cuſtody of the land. 
(Go: . . a. | | | | 

So, it does not extend to a collateral heir, but only to his ſon or 
daughter, his heir apparent. Co. L. 84. a. 

So, it extends only to the father ; for the grandfather ſhall not have 
the wardſhip of his heir apparent. 6 Co. 22. b. 7 

Nor, the mother by the common law. Semb. 3 Co. 38. Co. L. 
84. 5. N 
So, if the father be an alien, he ſhall not have the wardſhip of his 
ſon; for he cannot be his heir. Co L. 84. 6. | 

Or, if he be attainted. Co. L. 84. b. 3 Co. 38. a. 

If the father be outlawed, it ſhall not be forfeited. 3 Co. 39. 4. 

Nor, ſhall it go to the executor or adminiſtrator of the father. 

Co. 39. a, | | | LD 
5 Mol eat it be granted or diſpoſed by the father to another. R. Yau. 
180. | | | 
So, if the father be guardian in ſocage, he ſhall have the cuſtody 
of his ſon as guardian, not as father. Co. L. 88. ö. 
So, if the father commits waſte, he forfeits his guardianſhip. 


Hard. 96. 
(D) Guardian by reafon of Nurture. 


CO, the father and mother of an infant, who is not an heir appa- 
rent, ſhall be guardian to him, till his age of fourteen years, by 
. Treaſon of nurture, 8 Ed. 4. 7. b. 3 Co. 38. 
And by the courſe of the law, the wardſhip is caſt upon him, when 
the infant has no land, 8 Ed. 4. 7. b. | | "Bp | 
| Bo, after the death of the father and mother, the grandfather or 
great-grandmother ſhall have the care of the grandſons and grand- 
«aughters. VI. 1. c. 6. | | 

So, nepotes & neptes ſunt in poteſtate avi paterni, & eo mortuo recidunt 
in poteſlate patris. Fl. 1, c. 7. . 

But it was agreed, that the father or mother ſhall have the nurture 
of the infant, and not the grandfather. Mo. 738. 

And the father or mother by reaſon of the nurture ſhall have tref- 
pals againſt a ſtranger, who takes the infant. Mo. 738. 

[Children have a natural right to the care of their mother; and the 
court will order a grandfather to deliver them up to her. Melliſb v. 
Da Cola, M. 1737, 2 Atkyns, 14.] | 

[But if a rich uncle takes three infant neices into his houſe, and 
leaves them large fortunes, and they remain in the houſe with one of 
the executors, the court will not, on petition of their father, order 
25 to be delivered. over to him. Hons caſe, MH. 1732, 3 P. V. 
152. 

But, a ſtranger to the infant cannot be his guardian by reaſon of 
nurture. 8 Ed. 4.7.6, | | 
L = _ ex filid non erit in poteſtate avi ſed patris. Fl. 1. c. 6. Co. 

84. b, # 1 ; | 

Guardian by reaſon of nurture is for the education or governance 
of an infant, who has no other guardian, till his age of diſcretion, 
8 Ed. 4. 7. b. ton | 

And 
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And therefore he cannot detain the infant againſt his guardian in 
chivalry, or ſocage. 11 H. 4. 54. 5. | 

If he diſcharges the infant out of his houſe, and he binds himſelf 
apprentice, he cannot afterwards retake him. 8 Ed. 4. J. b. 

If he grants the infant to another, that binds himſelf, and he cannot 
afterwards retake him. Dub. 8 Ed. 4. 7. b. 

If he makes a leaſe of the lands ot the infant, nothing paſſes but 
only at will; for he has no intereſt in the land. 1 Leo. 158. R. Cro, 
El. 678. 734. | "oh 
But if a guardian by reaſon of nurture delivers the infant to 
another for his inſtruction, he may aſterwards retake him. R. 


8 Ed. 4. 7.6. | 
If he grants the infant to another, he need not ſtay with the gran- 


tee. 8 Ed. 4. 7.6. 
If there be an action againſt him by the guardian in chivalry, or 
ſocage, it will be a good plea to ſay, that he claims only by reaſon of 
nurture, and the other claims as ward, and he is ready to render him 


as the court thinks fit. 8 Ed. 4. J. 6. | | 
So, the father or mother ſhall not have the wardſhip of the ſon or 


daughter, by reaſon of nurture, beyond the age of fourteen. 3 Co. 
38. 5. | | 


(E) Guardian by Statute. 
(E 1.) By the St. 4 0 5 Ph. & M. 


V the common law there was guardian by chivalry, ſocage, nature, 
and by reaſon of nurture only. Co. L. 88. 5. 3 Co. 37.6. | 

But, now by the f. 4 & 5 Ph. & M. 8. no perſons ſhall take away 
any maid child unmarried under the age of 16 out of the poſſeſſion, 
and againſt the will of her father, or of ſuch perſon to whom the 
father by his will, or other act in his lifetime, ſhall appoint, be- 
queath, give, or grant the governance of ſuch child, Oc. 

And if any ſhall take away ſuch child from the poſſeſſion, &c. 
againſt the will of the father, or mother of ſuch child, c. 

And if any ſhall take away and deflower, &c. ſuch child, againſt 
the will, or unknowing of the father, if living, or of the mother of 
ſuch child, having the cuſtody, or governance of ſuch child, if the 
father be dead, Oc. 

And by this act two other guardianſhips are allowed; viz. guardian- 
ſhips by nature, or by aſſignation. 3 Co. 38. b. | 

And therefore, upon the conſtruction of this act, the mother after 
the death of the father, ſhall have the guardianſhip, of his heir, or 
other ſon or daughter, till its age of ſixteen years. B&emb. 3 Co. 39. a. 

And this cuſtody is inſeparable from the perſon of the mother ; for 
if ſhe marries, it ſhall not be veſted in the huſband. R. 3 Co. 39. 

So, by the /f. 4& 5 Ph. & M. 8. the father by will, or other act in 
his lifetime, may bequeath or appoint the guardianſhip of his child. 
Semb. per Dyer, that he may. Dal. 74. R. 3 Co. 39. a. Semb. cont. 


Vau. 178. | | f 
But the cuſtody of the mother after the death of the father, of his 


heir apparent after 14 till 16, was only for this purpoſe, that he who 
takes her and marries her ſhall incur the penalty of the ff. 4 & 5 Ph. 


M. Semb. 0. a. 
2 W 1 * : [A baſtard 


9 


CA baſtard is within this ſtatute. Rex v. Cornforth, H. 15 G. 2. 
Ser. 1162.] | | 5 | 
| (E 2.) By the St. 12 Car. 2. 


But now, by the ff. 12 Car. 2. 24. the father, of age, or under age, 
by deed, or by his laſt will in writing, executed in the preſence of 
two or. more witneſſes, may diſpoſe the cuſtody and tuition of his 
child, or children born, or in ventre ſa mere, till their reſpective ages 
of 21 years or leſs time, in poſſeſſion or remainder, to any, but a 
popiſh recuſant. | 2 | 
And ſuch diſpoſition ſhall be good againſt all claiming as guardian 


* 


in ſocage, or otherwiſe. 


And ſuch perſon may maintain treſpaſs, or raviſhment of ward 
againſt any who detains ſuch child, and may recover damage in ſuch 
action for the benefit of ſuch child. 

And may take into his cuſtody, to the uſe of ſuch child, all profits 
of lands, tenements and hereditaments of ſuch child, and his goods, 
chattels, and perſonal eſtate, and may bring ſuch actions as guardian 
in ſocage might do. 85 l . 

[Teſtamentary guardian cannot make a leaſe of infant's lands; and 
ſuch leaſe is abſolutely void. Roe v. Hodgſon, T. 33 & 34 G. 2. 
H. 1 G. 3. 2 Wilſ. 129. 135.) | | 

The guardian appointed by the /t. 12 Car. 2. has the ſame intereſt 
in all reſpects as a guardian in ſocage had before, except as to the 
time and modus habendi., Yau. 179. | | 

And therefore, he cannot by deed, or will, transfer the cuſtody of 
his ward to another. Yau. 179, c. R. Eq. Ca. 42. (2d part of 


-2 Med. Ca.) 


Nor, ſhall it go to his executor or adminiſtrator. Yau. 180. 182. 

And if the guardian dies, it determines, as if it was never diſpoſed. 
Wau. 185. : | | 

If a feme guardian marry, the guardianſhip is not transferred to the 
huſband, nor ſhall it be forfeited by the attainder or miſdemeanor of 


the huſband. Eg. Ca. 138. (2d part of 2 Mod. Ca.) 


So, the ward has the fame remedy againſt his guardian by this act, 
as there was before againſt a guardian in ſocage. Yau. 179, 

But the mother cannot by her deed, or will, diſpoſe the cuſtody of 
her ſon. Yau. 180. FR | ä 

If a mother by will appoints a guardian, it is void; and the infant 
(being fourteen) ſhall chuſe a guardian in court. Ex parte Edwards, 
*. 174% 3 Ahn; £19. -- | | 

Neither can the grandfather appoint guardians of his grandſon ; 


but he may give his eſtate to him on condition that ſuch and ſuch 


perſons be his guardians; and if the father do not ſubmit to the will, 
the court will make the father's oppoſition work a forfeiture of his ſon's 
eſtate. Ambler, 306.] 35 | : 
[So, neither can a man regularly appoint a guardian to his natural 
child: but, if in fact he name guardians,.the court will appoint them, 
unleſs ſome objection appear to them, without referring it to the 
—_ to examine, who is proper to be appointed guardian. 2 Brown. 
_ 
So, if the father deviſe his land to B. during the minority os | 
5 eir 


(301, Cc.) 


heir for his benefit, this does not amount to a deviſe of the euſtody of 
the heir. Yau. 184. 

So, if he deviſe the cuſtody of his heir, without ſaying, for what 
time, it will be void for the uncertainty, if the heir was above 14. 
Per Vau. 184, 5. 

Otherwiſe, if he was under 143 for then it will be good till ſuch 


age. Vau. 184. 
So, if a freeman of London deviſe the cuſtody of his ſon, it will be 
void; for by the /?. 12 Car. 2. 24. the cuſtom of London is ſaved. R. 


1 Sid. 363. 


FLf there are ſour teſtamentary guardians of the children of a * 
byterian, and one of them bas put them to a ſchool, to be educated 
according to the church of England, the court will not order them to 


be delivered to the other three. Szorke v. Store, T. 1730, 34 EF . 


51.1 
(F) Guardian by Election. 
(F 1.) Of the Heir himſelf. 


F a man die ſeiſed of a rent - ſeck, common of paſture, or ſuck 

- hereditament as does not lie in tenure, and of no other heredita- 
ments, his heir being within 14 years, the heir having no > guardian 
aligned, &c. may chuſe his guardian, Co. L. 87. ö. 


(F 2.) Of the Court. 
If an infant be of ſuch a tender age, that he cannot chuſe, 2 


guardian may be aſſigned to him. 


If he ſue, or be ſued in B. R. or C. B. a W may be aſſigned 
for him by the court. ide Pleader, (2 C 1, 2.) — Vide Chancery, 
(3 R 1, 2.) 

90, in the ſpiritual court, it is uſual to aſſign a curator to the infant. 
2 Jeu. 90. 

And it may be done as to perſonal eſtate. | 2 Lev. 163. 

And the ordinary, when he aſſigns ſuch curator, may take a bond 
from him for performance of the truſt. Semb. 2 Lev. 163. 

And the bond may be taken to him and his commiſſary. Dub. 
2 Lev. 163. 

[The eccleſiaſtical courts ought not to appoint guardians ex 3 
without a ſuit inſtituted; for it is breaking in upon the juriſdiction 
of Chancery; and /emb. that a quo warrants would lie. Buck v. Draper, 
H. 1747, 3 Atkyns, 631.] 

So, it the father or guardian do wrong to the infant, any one may 
ſue as guardian to the infant. R. Hard. 96. 

[A guardian may be appointed by Chancery, tho' no ſuit is depend- 
ing. Ex parte Birchell, T. 1754, 3 Atkyns, 813.] Vid. 1 Brown. 
556, where it 1s ſaid the petition in ſuch a caſe muſt be according to 
the ſtatute. a 

{The court never appoints a guardian to a woman, after marriage. 
Roach v. Garvan, M. 1748, 1 Feſey, 157. 

When Chancery will appoint, or remove a guardian, vide in a 


= 
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(G) Guardian by Cuſtom. 


| AS to guardian, by cuſtom of a manor, for a copyholder, vide 
Copyhold, (K 5.) | „„ 
(G 1.) Orphans. 


By the cuſtom of London, the mayor and aldermen of Londen have 
the cuſtody of every orphan within the city, viz. when any one free 
of the city dies, leaving an orphan within age, and not married. 
1 Rol. 550. l. 40. 
And cuſtody * the lands and goods of the orphan was given by the 
H. 1 R. 2. Rot. Par. No. 130. R. Hob. 2497. 


So, by cuſtom within other cities and boroughs. Adm. by the 


t. 4 & 5. Pb. & M. 8. 

And they have the cuſtody of males till the age of 21 years, of fe- 
males till 18 or marriage. 1 Sid. 250. 

And therefore, the mayor and aldermen of London have the 
government of the body, lands, and chattels of an orphan. 1 Sid. 
250- 

Tho? the land lies out of London. Sem. 1 Sid. 250. 

Tho' the ſather deviſe the guardianſhip to another; for by the f. 4 


5 Pb. & M. 8. and 12 Car. 2. 24. the cuſtom of London, and 


other boroughs as to orphans, is ſaved. 

Tho' the father at the time of his death did not live in Londen. 
Semb. cont. 1 Sid. 250. 

So, the wife of a freeman is within the cuſtom, 1 Rol. 5 50. J. 40. 

After the death of a freeman of London, the mayor and aldermen 
may ſummon his widow or executor, to appear at a court of 2 
age, and give ſecurity to exhibit an inventory. 1 Rel. 5 50. / 45. 
Hob. 247. 

The chamberlain of London is a corporation ſole, able to abe a 


bond or — to him 3 and his ſucceſſors, for orphans. K. 4 Co. 
64. b. 


And may oblige an executor to give ſecurity for performance of the 


will, and payment of legacies to the orphan. Heb. 247. 

And if the executor or adminiſtrator refuſe an inventory, of ſecu- 
rity, he may commit him till compliance. 1 Rol. 550. J. 45. Hel. 
247. 

Tho' he had given ſecurity before to the * court to account. 
1 Kol. 5 50. I. 35. Heb. 247. 

And, if the executor or adminiſtrator be 1 a freeman, nor lives 

within the ety, Chancery will aſſiſt in the ſecurity. Semb. Ca. Ch. 
203. 
So, if a man agree before marriage, that his wife may deviſe 200 /. 
which ſhe deviſes to orphans 3 the court will oblige the huſband to 
| Rive ſecurity for the money, tho' he had given a judgment before for 
| fecurity. 1 Noi. 550. J. 30. | 

So, they may commit an orphan to the exſtody of another, 1 Sid. 
250. 

So, if any one take an orphan out of their cuſtody, ho may be im- 
Priſoned till he produce the infant. R. 1 Sid. 250. | 


Aud if there be a woman free of the city, or the widow of a free- 


man, 


— — ———— — 
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man, the cuſtom, if there be ſuch a one, ſhall be reaſonable as ta 
her. Hob. 247. | | 
Money due to an orphan from the chamber of London is a debt, 
and not a depoſit. Ca. Ch. 182. | 
And the whole perſonal eſtate, which belongs to an orphan ought 
to be paid there, and the chamberlain of London pays intereſt for it. 


Vide Ca. Ch. 182. | | | 
So, a mortgage in fee ſhall be reputed part of his perſonal eſtate. 


Ca. Ch. 285. 
And an eſtate which he had as reſiduary legatee. Ca. Ch. 310. 
Tho' he was likewiſe executor, and had not made his election. 

R. Ca. Ch. 310. | | 

i But land of inheritance is not part of the eſtate of an orphan. 

4 Nor, a leaſe which attends the inheritance. 1 Yer. 104. 2 Ver. 57. 
| Nor, a leaſe to the father, who afterwards purchaſes the fee in 


| another name. N. 1 Ver. 104. | | 
Nor, receipts in chymiſtry, phyſic, ſurgery, &c. 1 Ver. 62. 


4 (G 2.) What eflates belongs to an orphan.] By the cuſtom of Londen, 
if a freeman die, the ſurplus of his perſonal eſtate, after his debts and 
| funerals paid, ſhall be diſtributed, one third to his wife, another third 
N 82 and the other third part he may diſpoſe of by his will. 
al. 426. | 
XX If he has no children, one moiety ſhall be to the wife and the other 
| moiety he may diſpoſe of. Bid. f 
| Or, if all his children are advanced. 2 Per. 665. 
| If he has no wife, a moiety ſhall be to the children. Sal. 426. 
2 Ver. 612. | ; wp 
So, if his wife be advanced by jointure, &c. 2 Per. 665. 
[If a wife is compounded with on marriage, by having a jointure in 

lieu of her cuſtomary ſhare, the huſband ſhall not be conſidered as a 
1 purchaſer of her third, but the orphanage ſhare ſhall then be a moiety 
if of his eſtate. Morris v. Burreughs, H. 1737, 1 Athyns, 399.] 

If he makes no will, adminiftration ſhall be granted to the wiſe, 
who aſter a third due to her by the cuſtom, and another third to the 
children, ſhall make a dividend of the remaining third part between 
herſelf and the children. Sal. 426. 8 

it If any child die after the father, before 21 unmarried, its ſhare 
| goes to the other children. 2 Ver. 559. | 

CA child of full age may, in conſideration of preſent advancement, 
bar himſelf of the cuſtomary ſhare. Lackyer v. Savage, H. 6 G. 2. 
Str. 947-] 

If the father advance any child in his lifetime, he ſhall have no 
part in the diſtribution, except where the father by his will or other 
writing declares expreſsly, that it was only in part of his advancement; 
and then, if he puts his ſhare into hotchpot, he ſhall have a propor- 
tion with the other children out of their whole part. Co. L. 176. b. 
12 Co. 113. 2 Ca. Ch. 116, 117. Sal. 426. 1 Yer. 216. 2 Ver. 630. 
(lf a freeman by will gives 200/. to a ſon, and in his life pays 
him 200/. and takes receipt in full of what was intended him by the 
will, this ſhall be conſidered as an advancement, and be brought into 


Lotchpot. Car v. Car, I. 1741, 2 Atkyns, 277-] 1 
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[Tf a father ſettles 5000/7. on his ſon's marriage, on himſelf for life, 
wife for life, ſon for life, ſon's wife for life, and then to the iſſue of 
the marriage ; if the ſon would come in for a ſhare, he muſt bring the 
whole 5000/7., and not the value of his eſtate in it for life only, into 
hotchpot. Weyland v. Weyland, P. 1742, 2 Atkyns, 632.) 

And the ſhare of the child advanced ſhall be put into hotchpot 
with the whole perſonal eſtate, and not with the third part due only 
to the children. Semb. 12 Co. 113. Cont. 1 Ver. 345. 2 Per. 281. 
630. . | | 
Any proviſion will be an advancement. 1 Ver. 189. cent. unleſs 
it be upon marriage. Ver. 61. En 
If the children, or the only child of a freeman, are advanced in 
the father's lifetime, they ſhall be deemed FULLY advanced, unleſs 
the quantum of the advancement appears. Fawkner v. Watts, H. 
1741, 1 Athyns, 406. Elliot v. Collier, T. 1747, 3 Atkyns, 5 26. 1 Veſey, 
15. 1 Wilſon, 168. 5 6 | 

[Advancement in marriage with a firſt huſband dead in the father's 
lifetime is a bar to a ſecond huſband. id.] >; 

[Parol evidence of a father's deelarations of advancement ſhall not 
be admitted ; but of a firſt huſband's or of the wife's in his time, it 
ſhall. Zbid.)] | 

If the father declares that his daughter is advanced, ſhe is not ex- 
cluded, unleſs he ſays, to what value. 2 Per. 630. 

And if the value to which ſhe is advanced does not amount to her 
ſhare, if ſhe puts it into hotchpot, ſhe ſhall have her whole ſhare. 
R. 2 Fer. 630. Eg. Ca. 137. | 

If the father declares by his will, that the money given to the 
daughter was not a full advancement, it is ſufficient, tho“ by a ſub- 
ſequent will he declares the contrary. R. 2 Ca. Ch. 117. Vide 2 Ver. 
631. 35 | 

A a freeman on the marriage of his daughter gives 10,000 J., and 
there is a covenant, that if be ſhould give more to any other daughter 
than 10,000/7., then he would make his daughter's portion equal to it; 
and afterwards by will dires, that one moiety of his eſtate ſhould go 
according to the cuſtom, and if that does not make 10, ooo J. for every 
other daughter, then it is to be made up out of the other moiety, and 
the orphanage ſhares come to 1700 J. more than 10,000 J.; this is not 
ſuch a contingency as ſhall augment the firſt daughter's portion, for 
this will could not operate on the orphanage part. Hanbury v. Ld. 
Bateman, M. 1740, 2 Atkyns, 63.] | | 

Tf a child advanced, afterwards dies in the life of his father, the 
diſtribution ſhall be to the ſurviving children, without regard to the 
dead one. 2 Ca. Ch. 119. | : 

(if a man makes an executor in truſt, and deviſes his perſonal eſtate 
among his ſeven children, and four are advanced by him in his life- 
time, and one dies before the teſtator; the children advanced ſhall 
have their ſhares of this ſeventh part, without bringing what they had 
received-into hotchpot. Cowper v. Scott, H. 1731, 3 P. W. 119.) 

Il the father ſettles an inheritance upon any fon, tho? he ſays, for 
his advancement, he is not excluded from-a ſhare of the perſonal 
eſtate. 2 Ca. Ch. 160. 1 Ver. 181. | Dy 

So, if the father ſettles an inheritance upon a daughter co-heireſs. 

1 Fer. 181. 216. | 0 

Vor. IV. | RD [Yet 


daughter, and gives her a ſhare of his perſonal eſtate, ſhe may not 


399.) 
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Cet if a freeman by will charges 1500/. on his real eftate for his 


take the ſum charged on the real eſtate, and alſo claim an orphanage 
part, but muſt abide entirely by the will, or by the cuſtom. Couper 
v. Scot, H. 1731, 3 P. V. 119.) : | 

If a daughter marry in the life of her father againſt hrs conſent, 
and he is not reconciled before his death, ſhe ſhall loſe her portion, 
R. 1 Ver. 354. | | 

If the father by his will declare his ſon advanced ſo much, proof 
of more ſhall be allowed. Semb. Eq. Ca. 137. | 

If there be no wife, the whole {hall be divided among the children. 
2 Vent. 341. viz. a moiety by the cuſtom, aud a moiety by the ſtatute 
of diſtributions. Sal. 426. - | | EV 

And if any child die within age, his part ſurvives to the others. 
2 Vent. 341. R. Prec. Ch. 537. 1 

If any child have a ſon, and die in the life of his father, the other 
children ſhall have the whole, and the ſon of the deceaſed child ſhalt 
have nothing. Sal. 426. SP | 

For grandchildren are not within the cuſtom, R. 1 Fer. 397. Eg. 
Ca. 137. 2 Sho. 467. | | 

If the father ſettle an eſtate of inheritance in his lifetime upon his 
ſon, he fhall have a ſhare of the perſonal eſtate, without putting the 
value of the land to hotchpot ; for land is not taken as an advancement 
within the cuſtom of the city. 2 Ca. Ch. 118. 160. 1 Fer. 345. 
2 Ver. 754. : 

Tho' the father covenant to lay out ſo much in the purchaſe of 
land for his ſon, which is purchaſed in his lifetime. R. 2 Ca. C5. 
118. 1 Ver. 345. 

[If A. on his marriage with the daughter of B. has an eſtate in land 
ſettled on him, the purchaſe-money whereof is included in a receipt 
which he gives for his wife's fortune, it ſhall be conſidered as moner, 
and brought into hotchpot. Morris v. Burroughs, H. 1737, 1 Athyns, 


if an only child be advanced in part, he ſhall have the whole ſhare of 
the children, without putting his part received into hochpot, which ex- 
tends only to children, not to the wife. Sal. 426. Semb. cont. 2 Lev. 
130. | | 
. there it is ſaid, that a voluntary ſettlement upon a fon will be 
fraudulent upon the cuſtom by which the wife claims. Ch. R. 16. 
temp. Finch. Acc. 2 Ver. 234. 629, 630. 754. | 

But any ſum given in money to a ſon or daughter by the father, 
ſhall be taken for an advancement. R. 2 Ca. Ch. 118. | 

[Sums, however ſmall, if given as advancement, muſt be brought 
into hotchpot, but petty fums given as preſents ſhall not, Morris v. 
Burroyghs, H. 1737, 1 Atkyns, 399.] 

[So, ſmall ſums given occaſionally, or maintenance- money or allow- 
ance, at the univerſity or travelling, ſhall not be deemed part of child's 
advancement, it is only education; nor money given with him as ap- 
prentice. Hendey v. Roſe, T. 1718, 3 P. V. 317.) 8 

[If a freeman has two daughters, A. and B. On A. 's marriage he 
gives 2000 J. and a bond for 20004. more at his death, and afterwards 
gives 428 J. to buy a houſe, which is done; and B. marries without 
lis conſent, but he is afterwards reconciled, often ſtays weeks _ 

| : Fer, 
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her, and gives her preſents from time to time to about 500 /., but no 

advancement; A.'s 26007. and 2000 J. ſhall be brought into hotch- 
pot, but not her 428 J. nor B. s 50. Hume v. Edwards, H. 1746, 
3 Atkyr.s, 450-] | | | | 

[A gold watch or wedding Clothes are no advancement, nor a gift 
bf 50 l. in money, where the orphanage ſhare is conſiderable. Elliot 
v. Collier, T. 1747, 3 Atkyns, 526, 1 Veſey, 13. 1 Will. 168. 

Conſent to a daughter's marriage dbes not bar her; it muſt appear 
under his hand girantum he has advanced her. Did. 


If a father maintains his daughter, after her huſband's death, his 
executor ſhall be conſidered as a creditor for ſo much as that main- 


tenance deſerved; which ſhall be deducted out of the daughter's 
cuſtomary ſhare. bid.) | | 

[But buying an office, tho? but at will, or a commiſſion, are advances 
mcuuts. Norton v. Norton, M. 1692, Rawlinſon v. Hutchins, 3 P. W. 
317.1 | | | 
g [If ſome years after the marriage of a freeman's ſon, the parents 
on both ſides meet, and agree to advance 2001. a- piece to lie by till 
they can purchaſe a commiſſion in the army for him; this is a mar- 
riage-portion, and bars him of his orphanage part. Hearn v. Barber, 
H. 1744, 3 Athyns, 213.] 

(But he is entitled to his ſhare of the teſtamentary part if his father 
die inteſtate. Bid. | 

[ Judd Lau dbes not make money advanced à bar, unleſs it is an 
advancement on marriage. id.] | EE | 
So, a term for years aſſigned to a ſon by the father: Semb. 2 Lev. 
o. 
| 30, a gift or preſent after marriage ſhall be taken into hotchpot, 

pip they are no adyancement to bat from a {hare bf the perſonal eſtate. 
1F&. 01. | | 

A legacy for mourning goes out of the legatory part. 2 Fer. 240. 

So, a deviſe to a truſtee for a daughter. . 2 Ver. 754. 

[If a loſs happens in a freeman's eſtate by the inſolvency of the ex- 
ecutor, it ſhall be borne wholly out of the teſtamentary part, and not 
out of the cuſtomary: Red/haw v. Braſier, T. 1 G. in Can. 2 Ld. 
Raym. 1328.) es 3 | 

When an orphan attains his full age, he ſhall have his proportion 
with cuſtomary intereſt: 2 Vent. 341. | | 5 

Or, if it be a woman, when ſhe marries. 2 Vent. 341. | 

Tho” the woman die after marriage before the age of 21 years. R. 
1 Ver. 89. | 


So, aii orphan ſhall have his ſhare, tho? his father die within the 


province of 7ork; fot the cuſtom of London ſhall be preferred to the 
* within the province of Yerk. 2 Ver. 48. 82. 111. Vide Chancery, 
13 P3.) | 
So, an orphan aſter 21 may diſpoſe of his orphanage part, tho! it 
not received; but not before 21, Pr, Ch, $37. 8 
And if he die inteſtate, it ſhall be diſtributed according to the ff, 22 
E 23 Car. 2. c. 10. Pr. Cb. 537. | | 
So, it he die within age, tho' his orphanage part ſurvives to the 
ober orphans, if he has any part by the death of another orphan as 
ſurviyor, that ſhall be diſtributed. Pr. C5. 337. 5 
= 2 | But 
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But before recovery or receipt by an huſband of the ſhare of his 
wife, who was an orphan, the intereſt does not veſt in him. 2 Vent. 
341. R. Ca. Ch. 182. | | 

And he cannot diſpoſe of it by his will. R. 2 Vent. 341. 

And if he gives it to the wife in compenſation for her dower, his 
wife ſhall have her dower, and likewiſe the money due to her as an 
orphan. R. Ca. Ch. 182. NS | 

[If huſband and wife, ſhe being under age, covenant before mar- 
riage, in conſideration of her portion, to releaſe her orphanage ſhare ; 
if the father dies in the huſband's life, he is barred of any cuſtomary 
ſhare in right of his wife ; but if the huſband is dead, the articles would 
not bind the wife, and ſhe would by ſurvivorſhip be entitled to the 
cuſtomary ſhare, as a choſe en actian not recovered by the huſband. 
Metcalfe v. Toes, T. 1737. 1 Athyns, 63. | | 

| [And this covenant of the huſband ſhall be conſidered in equity 
as actual releaſe, and fo an extinguiſhment of the wife's right to the 
orphanage. part, and leaves the father's eſtate as if never charged with 
it; and therefore muſt be conſidered as part of his general perſonal 
eſtate, and not go wholly to his executors as part of the dead man's 
fhare. [bid.} 85 | 

If the huſband deviſe a leaſe, books, Ec. the wife by cuſtom ſhall 
have a moiety of the ſpecific legacies, and likewiſe of the other perſona} 
eſtate. R. 2 Ver. 110. | | | 

And the ſpecific legatee ſhall have no recompence out of his teſta- 
mentary part. R. 2 Per. 111. | NS 

So, a fettlement by a freeman in truſt for himſelf for life, and after- 
wards to his grandchildren, will be a fraud upon the cuſtom. R. 2 Ver. 
612. 638. 

. Otherwiſe, if he makes a gift to his grandchildren in his lifetime. 
1 Fer. 612. 

Or, purchaſes land in his lifetime. 2 Ver. 6r2. 

Or, gives the whole to one daughter in his lifetime. Bid. 
| So, a voluntary ſettlement, by a freeman, of a term, does not bind 
his wife. R. 2 Lev. 130. 2 Ver. 98. | 

So, a father, freeman of London, cannot by his will diſpoſe of his 
perſonal eſtate to the prejudice of the cuſtomary part of his children, 
and wife. 1 Lev. 227. KR. 1 Ch. R. 84. 

[If a freeman of London deviſes no more than his teſtamentary part, 
his children ſhall have both their legacies and their cuſtomary ſhares; 
but if he deviſes his whole eſtate, they muſt make their election. 
Wilfon v. Philips, P. 1725, Bunb. 195.] | 8 

Ulf the daughter of a freeman has 10, ooo J. legacy left her by her 
father, on condition that ſhe renounce her orphanage part, and being 
told by her brother ſhe may make her election, to have an account of 
the father's eſtate, and have her orphanage part, ſhe declares ſhe will 
accept the legacy, and executes a releaſe ; yet if the orphanage part 
is greatly ſuperior, it ſhall be ſuppoſed ſhe did not rightly underſtand 
it, ud, the relcaſe may be fet aſide. Puſey v. De/boverie, T. 1734» 

P. V. 315. a 5 
, Clfa —.— by will diſpoſes of all his eſtate, orphanage and teſta- 
mentary, and ſome of his children abide by the cuſtom, others by the 
will, the ſhares of the latter ſhall not go among the. other, but ſhal} 

| 15 | accrue 


GUARDIAN. 277 


accrue to the teſtator's eſtate, and go according to the will. Morris - 
v. Burrows, T. 1743, 2 Atkyns, 627.) _. 3 5 

Nor, can he by will direct, that the ſhare of the infant ſhall not 
ſurvive, if he dies within age. R. Wild. cont. 2 Vent. 341. 

Or, that if the infant die within age, his ſhare ſhall go to another. 
R. Ca. Ch. 199. 2 Vent. 341. 1 i 

[A freeman cannot deviſe either the orphanage part or the contin- 
gency of che benefit of ſurvivorſnip, among orphans ; nor can an or- 
phan deviſe his orphanage part, nor the part which accrued by ſurvi- 
vorſhipz but ſuch freeman may by will give his children legacies 
inconſiſtent with the cuſtom, and then they muſt make their election, 
to abide by the will, or by the cuſtom ; but they cannot abide by the 
will in part, and have the benefit of the cuſtom alſo. Harvey v. Def- 
bouverie, T. 9 G. 2. C. T. T. 130.] | 

Vet he may direct by will, that if they all die, the ſurvivor ſhall 
have their ſhares. R. 1 Lev. 227. but Lev. makes a quere. 

So, if an huſband, being an orphan, marry a woman with a por- 
tion, and die within age, the wife ſhall not be relieved for any part 
of the portion of her huſband, which by the cuſtom ſurvives. Semb. 
1 Ch. R. 26. | = 

So, if the huſband ſettle an eſtate upon his wife in lieu of her 
cuſtomary part, he may diſpoſe of it, R. 1 Ver. 6. 1 

[If a woman, before marriage with a freeman, accepts of ſettlement 
to take effect after his death of part of his perſonal eſtate, (without 
taking notice of cuſtom of London,) ſhe is thereby barred of her cuſ- 
tomary part. Lewin v. Lewin, M. 1727, 3 P. V. 15.) | 

[If a wife was divorced a menſa et thoro for adultery, ſhe forfeits 
her right to her moiety, and widow's chamber, tho” entitled thereto 
by cuſtom of London. Pettifer v. James, T. 1717, in St, Bunb. 
16.] : — 4 
If the huſband acknowledge a judgment without conſideration, to 
ſecure money to be paid after his death; this does not prejudice his 
debts upon imple contract, nor the cuſtomary ſhare of his wife or 
children, but only his legatory part. R. 2 Ver. 202, 

So, a term for years taken by a freeman upon his purchaſe of the 
inheritance, is not part of his perſonal eſtate within the cuſtom _ 


o 


2 Ver. 57. | 
2 ſhall not be cluded ; and therefore, a ſettlement in 
ſraud of the cuſtom ſhall be avoided. Eg. Ca. 137. | 
[If A., having three children of age, and two under age, enters 
into agreement ſigned by him and the three of age, that if he takes up 
his freedom of London, they relcafe and diſclaim all right to his per- 
ſonal eſtate as freemen's children, it is void. Morris v. Burroughs, H. 
1737, 1 Atkyns, 399.] | l | 
lf a freeman, for love and affection, without pecuniary conſidera- 
tion, make a ſettlement, but ſtill keeps poſſeſhon and receives the 
rents, the property continues in him, and is ſubject to the cuſtom. 
Smith v. Fellows, M 1740, 2 Athyns, 62.] * os Sn 
(If a father obliges a ſon, merely for maintenance, and not for ad- 
Vancement in marriage or trade, to releaſe his right to the orphanage 
ſhare, ſuch releaſe is void; and even tho' he had in his life given him 
ſmall ſums, to the amount of 3 or 400 J. Heren v. Heron, P. 1741, 


2 Ahne, 160. | 
TY [It 
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[If a freeman aſſigns over to truſtees a leaſehold, reſerving to him 
ſelf an eſtate for life, the truſt to commence or his death, it is a 
fraud on the cuſtom, and the aſſignment ſhall be cancelled, iy the 
premiſes and profits ſince his death deemed part af his perſonal eftatc, 
Smith v. Fellows, T. 1742, 2 Athyns, 377-1 * 

[If a freeman, ſeveral years before his death, purchaſes a leaſehold 
for 40 years. in the joint names of himſelf * wife, it is a fraud on 
the cuſtom, and the eſtate ſhall be applied as the reſt of his eſtate, 
Coomes v. Elling. H. 1747, 3 Atkyns, 676.) | 

[But had it been given to truſtees to the ſeparate uſe of the wiſe 
in poſſeſſion, it had been good. Semb. ibid.] 

[The funerals of a child dying after the father, ſhall be paid out 
of its orphanage ſhare, Jbid.] 

[If a freeman aged 72, ill of the zont, and two days before his death, 
by deed of ſame date with will, atſigns part of his perſonal eſtate to 
truſtees to the ſeparate uſe of hig daughter, and that the ſhall not have 
power to give it to her huſband, (whom ſhe had married without 
conſent, but father is reconciled,) and does not deliver the deed to his 
daughter, it is a teſtamentary diſpoſition, and a fraud on the cuſtom, 
and may be diſputed by the huſband ; but he muſt make a ſett 'ement, 
even if chere is a proviſion for the wife before. Tomkyns v. Ladbrook, 
7. 1755» 2 2 Veſey, 591. 

[By /. 11 G. 1. c. 18. /. 17. any perſon becoming free of the city, 
after 1ſt June 1725, may diſpoſe of his perſonal eſtate, to ſuch per- 
{on or perſons,” and to ſuch uſe and uſes as he ſhall think fit; J unleſs 
he ſhall before marriage agree by any writing under his hand, in con- 
fideration of his marriage, that his perſonal eſtate ſhall be ſubject to 
the cuſtom, or unleſs he ſhall die inteſtate ; and the perſonal eſtate 
cf ſuch perſon ſo making ſuch agreement, or ſo dying inteſtate, ſhall 
be ſubject to and be dillributcd and diſtributable according to the 
cuſtom of the city. 


(G 3.) Allewance to an orphan. The mayor and aldermen make 
an 450 to orphans ſor maintenance, in proportion to their eſtate. 
D. 2 Vent. 341. 

And at their age, or marriage, their eſtate with intereſt is paid to 
the orphans. 2 Vent. 341. * 


(G 4.) Marriage.] By the we of London, the mayor and al- 

dermen have the care ot the marriage of every — within their 
cuſtody. 
And if any marry ſuch orphan within the age of 21, without their 
licence, they ſhall be fined according to the quality and portion of the 
orphan; and committed to Nezwgate till payment. R. 2 Lev. 32. 
Or, at leaſt, ſhall give bond for the payment. 

Tho! the eſtate of the huſband deſerves a larger portion than the 
orphan had. 

And it is'ſufficient to ſay, that he married ſuch an one being an orphan 
evithout aſſent, t tho' it is not ſaid, that the 7 marriage was within the city. 
K. 2 Lev. 32. 

Tho' it is not ſaid, hat he had not a reaſonable excuſe for it ; for that 
Pall not be intended, unleſs it be ſhewn. R. 2 Lev. 32. 

Tho? it is not ſaid, that he took her out of the cuſtody of the mayor 
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and aldermen; for ſhe is in their cuſtody whereſoever ſhe is, R. 
2 Lev. 32. | | „ | 


(H) Remedy by a Gn 
(H 1.) Right of Ward. 


JF tenant in chivalry die in the homage of ' the lord, and a ſtranger 
enter into the land, or take the body of his heir within age, the 
lord may have writ of right of ward. F. N. B. 139. B. | | 
And he may have it for the land and body together, or for the land, 
or body by itſelf. F. N. B. 139. C. N EY, 
So, the lord paramaunt may have it for the land and body of the 
meſne. F. N. B. 139. E. | 
Or, the lord by rcaſon of ward. F. N. B. 130. D. 
So. a guardian in ſocage may have right of ward for the land and 
body by reaſon of ward. F. N. B. 139. H. e 
So, he ſhall have right of ward for the body in his own right. 
F. N. B. 139. H. | | | f 
But a guardian in ſocage ſhall not have right ef ward for the land: 
for he is only bailiff to his ward for the land, and has no right to the 
land. F. N. B. 139. H. * | 3 
Right of ward may be ſued by juficer in the county, or in C. B. 
F. N. B. 139. F. | | 2 
If it be ſucd by 7r/ices, the plaintiff may remove it by pone into C. B. 
witliout cauſe, and the defendant with cauſe, as in replevin. J. N. B. 
139. G. | | 
35 the ff. Mert. 20 H. 3. 6. in right of ward the plaintiff ſhall re- 
cover valorem maritugii, and the defendant ſhall be impriſoned till he 
ſ«tisfy the plaintiff for his default, and the king for his treſpaſs. 
2 Iift. go, * | SE? 4 | 
28 (H 2.) Ejectment of Ward. 


So, if a guardian be ouſted of the body and land of his ward, he 
may have a writ de ejedtione cuſtodig. F. N. B. 140. | 
Or, he may have an cjectment for the land only. F. N. B. 140. A. 
And a guardian in ſocage ſhall have a writ de ejectione * for 
the land, as well as a guardian in chivalry. F. N. B. 140. C. 
So, a grantee of the ward. E. N. B. 140. B. : 


(H 3.) Raviſhment of Ward. 


So, by the ff. V. 2. 35. a guardian in chivalry may have a raviſh- 
went of ward, if any ove takes the body of his ward. 2 It. 439. 
So, a guardian in ſocage, by the equity of W. 2. 24. which gives 
A writ in conſimili caſu, ſhall have a raviſhment of ward. 2 fl. 439. 
F. N. B. 140. D. | | 

So, every anceſtor, male or female, ſhall have a raviſhment of ward 
againit him, who wrongfully takes an heir apparent, male or female. 
R. 3 Co. 38. . | | ; . | 

So, an executor ſhall have it for a ward, which was taken out of 
the poſſeſſion of his teſtator. 11 H. 4. 55. 6. | | 

But it does not lie by a father, for taking and marrying his ſon after 
his 5 * 8 he may marry without the conſent of his father. 

r | 
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| 5 (H 4.) Information. 1 
So, by the fl. 4 U 5 Ph.& M. 8. if any above fourteen convey - 


away any woman child unmarried under ſixteen, out of the poſſeſſion 
and againſt the will of her father, mother, or ſuch perſon as ſhall 
have by any lawful ways or means the order and governance of her, 
except it be by or for the maſter or guardian of ſuch woman child, 
Sc. he ſhall ſuffer two years? impriſonment without bail. 

And if any woman child, above twelve and under fixteen, conſent 
to a contract of matrimony with any, who ſo takes her away againſt 
the will, or unknowing of her father, or, if he be dead, of her mo- 
ther, having the cuſtody or governance of her, the next of her kin, 
to whom the inheritance ſhould deſcend after her deceaſe, ſhall enjoy 
all her lands, tenements, Ec. ſhe had at the time of ſuch affent, du- 
ring the life of him who ſo contracts matrimony with her. 

: An information lies upon this ftatute in B. R. as well as in the 
Star- chamber, or before juſtices of aſſiſe. R. 2 Lev. 179 
And an information lies, where the woman taken has a real eſtate, 
tho' no goods. R. 2 Lev. 179. | 

But it ſhall not be within this ſtatute, if the ſon of B. to whom the 
mother intruſts the care of her daughter, marries her in a public man- 
ner, without the privity of the mother. Semb. 3 Med. 85. 

Or, if he does not uſe force or craft to compaſs the marriage. Seb, 
3 Mod. 169. : | | 

Or, if the mother aſſent at any time, tho! ſhe afterwards diſagree. 
3 Med. 169. | 

So, an information lies againſt any perſon, who takes out of an- 
other's cuſtody, and marries his daughter and heir. R. 1 Sid. 387. 
I Lev. 257. Cro. Car. 557, 558. Dub. 5 Mod. 221. Carth. 385. 


| ® (H 5.) Treſpaſs. , 
So, by the common law, treſpaſs lies againſt him, who takes, de- 
tains, or marries his ward. 2 In}. go, 
So, treſpaſs lies by every anceſtor male, or female, againſt him who 
wrongfully takes the heir apparent. R. 3 Co. 38. b. 
By a father or mother guardian by reaſon of nurture, againſt a, 
ſtranger, who takes the infant from them. R. Mo. 738. 
And in an aCtion upon the caſe by a father for the marriage of his 
ſon and heir, it is not neceſſary to ſay, that he is within age. $27. 216. 
Nor, cujus maritagium ad ipſum pertinet ; for it belongs 10 him by 
law. R. Sti. 216, 217. 303. | 
But treſpaſs does not lie for taking and carrying away a ſon or 
daughter who is not heir. R. Cro. El. 170. | 
Nor, for a battery, or impriſonment. R. Cro. El. 55. 770. Vide 
Treſpaſs, (B 5.) | 
Nor, an action upon the caſe for the battery of his heir, being his 
apprentice, whereby he became decrepit, and the father loſt his mar- 
riage; for the loſs of the marriage of an heir is not a cauſe of action, 
except where he is taken and married by a ſtranger. R. Cro. El. 55. 
Nor, for the defamation of his daughter, whereby the father loſes 
her marriage. Cro, EI. 770. 
So, an action lies by the father for the marriage of his ſon and heir, 
after his full age. For. 411, 412. 
| (H 64 
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H 6.) Intruſion of Ward. ; 

If the ward himſelf, during his nonage, had entred upon the land, 

and ouſted the lord, he might have a writ of intruſion of ward againft 
him. F. N. B. 141. A. | 

And it lies after the full age of the heir, as well as during his non- 

age. F. N. B. 141. E. | | 


H 7.) Valore Maritagii. 
So, if the heir had married himſelf without the aſſent of the lord, 


after convenient marriage tendred to him, the lord might have a valore 
maritagii for the value of the marriage. F. N. B. 141. D. F. G. 


For more concerning Guardian, vide Accompt, (A a 3.)— Chan- 
” cery, (3 O 1, &c.)—Copybold, (K 5.)—Prerogative, (D 26, 27. — Pro- 
hibition, (G 20.)=Wajt, (F 1.) | + 45 288 | 
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Vide Abatement, (I 30.) — Atiachment.— Pleader, (2 X 8, Cc.) 
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G ARRAN T v. 
(A) Warranty; by what Words it ſhall be. 


WARRANTY is a covenant real annexed to lands or tene- 
ments, whereby a man and his heirs are bound to warrant the 
ſame lands, and to render in value, if they are evicted by a former 
title. Co. L. 365. a. 3-46 
Warranty is expreſs, or implied. Co. L. 365. a. i 
No word in law makes an expreſs warranty, except the word war- 
rantixo. Lit. ſ. 733. | , 
But a feoffment by the word, dedi, implies a warranty to the feoffee 
and his heirs, during the life of the feoffor. Co. L. 384. a, 
And before the ff. quia emptores terrarum, 18 Ed. 1. 1. if a feoff- 
ment was by dedi tenendum of the feoffar and his heirs, the heirs as well 
8 the feoffor himſelf were bound to warranty in reſpect of the tenure. 
6. L. 384. a. ; 
90, in an exchange, the word excambium imports a mutual war- 


ranty. Co. L. 384. a, 


5 4 in a partition, it is implied that the one warrants the other. 
9. L. 384. a. | 
1 = in homage auncgſtrel, the lord is bound to warrant his tenant. 
9. L. 384. a. | | ; 
So, if a gift in tail, or leaſe for life, be by or without deed, ren- 
dring rent, the donor, or leſſor, is bound to warranty. Co. L. 384. b. 
do, if the heir aſſign dower, he is bound to warranty. Co. L. 384. 6. 
2 Kol. 738. J. 50. 5 5 5 
But, conceſſi, does not imply a warranty. Co. L. 484. 9. 
So, dedi, in letters patent of the king, does not import a warranty z 
for the king is not bcund to warranty except by expreſs words. 
2 Int. 269, | . . 2 
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| So, a grant, cum clamſuld warrantie, theſe words do not create a 
warranty. 3 Rol. 739. J. 17. | 
What words make a covenant expreis, or in law, wide Covent, 


(A 1, tc.) 
(B) Who are bound by a Warranty. 


AN expreſs warranty never binds the heir to warranty, unleſs he 
be named; as, ego & heredes mei warrantizabimus, &c. Co. L. 
283. 6. 384. 5. | 

But an exchange, partition, homage auncgſtrel, which are warranties 
in law, bind the heir to warranty. Co. L. 384. a. 

So, if a father and his heir apparent join in a warranty, the heir is 
doubly bound, by his own warranty and as heir to his father. R. 
As. 20. 

If two join in a warranty, and the one dies, the heir and the ſur- 
yivor may be vouched. No. 20. 

Or, the ſurvivor alone may be youched at election. Io. 20. 


(C) To whom a Warranty extends. 


IF a man warrant Jand without ſaying to whom, it ſhall be intended 
to the feoffee. Co. L. 383. 6. 

If he warrant to B. without more; this extends only for his life, 
for default of the words, his heirs. Co. L. 47. a. 384. 6. 

Tho? he warrant to B. again him and bis. — Cre. El. 602. 

So, if a man warrant, without ſaying, for him and his herrs, it will 
be 2 warranty for his life only. R. Cro. El. 602. 

But if a man warrant to B. and his heirs, the warranty extends to 


the heirs. Vide Co. L. 47. 4 
So, dedi, extends to the feoffee and his heirs, during the life of 


the feoffor. Co. L. 384. 4. 

So, an exchange, partition, homage aunceflrel, import a warranty © to 
the party and his heirs. Co. L. 384. a. 

So, if there be a feoffment to A. and his heirs, and a warranty to 
him in forma prædicta, that extends to his heirs. Co. L. 385. b. 

So, if a warranty be to A. and his heirs, it ſhall be general againſt 
all perſons, tho? it does not fay, again/? all pom R. 2 And. 118. 

So, if a man warrant to B. his heirs and a/jjizns, this extends to all 
aſſigns and their aſſigns zoties queties, for ever. Co. L. 384. b. 

If, to A. and B. Q corum haredibus & aſſignatis, it extends to an aſ- 
Ggnee of the heir of the ſurvivor, &c. Co. L. 384. b. 

So, it extends to an aſſignee of part of the land. Co. L. 385. a. 

So, it extends to an aſſignee by parel. Co. L. 385. 6. 

So, if a ſeoffee makes a gift in tail, or a leaſe for life, remainder in 
fee, the donee or leſſee may vouch as aſſignee; for his eſtate and the 
remainder make but one eſtate. Co. L. 385. a. 

If there be a feoffment to A. and B., and A. aſſigns his part, B. 
might vouch for his moiety. Co. L. 38 5. 4 

If there be a feoffment to three, and one relentes to the two others, 


they may vouch. C2. L. 385. a. 
If there be a feoffment to A. who enfeoffs B., who re-enfeolls the 


heir of A., he may vouch as aſſignec. Ceo. L. 385. b. "hm 
| | 5 | at, 
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But, generally, a warranty does not extend to aſſigns, unleſs they 
are named. Co, L. 384. 6. | : | | | 
If there be a ſeoffment to A. and B. their heirs and aſſigns, and one 
of them aſſigns, it does not extend to ſuch aſſignee. Co. L. 385. 6. 
So, a warranty to one, his heirs and aſſigns, does not extend to an 
aſſignee of part of the eſtate; as, it the feoffee makes a gift in tail or 
3 leaſe for life, the donee or leſſee is not an aſſignee, but he may 
vouch his donor or leſſor, and fo take advantage of the warranty. 
Co. L. 385. 8. N 
So, it the donee make a feoffment, the feoffee cannot vouch as 
afſiynee, but mut vou h his feoffor, Co. L. 385. a. | 
If there be a feoffment to A. who enfeoffs B., who re-enfeoffs A., 
be or his heirs cannot vouch ; for he cannot be aſſignee to himſelf. 
Co. L. 385. 6. | „ | | 
Vet by an exchange, or feoffment with the word, dedi, the aſſignee 
may r-but, tho' he cannot vouch, Co. L. 384. 6. 
Zo, if there be a feoffment with warranty, without ſaying, to the 
_ effigns, yet an aſſignee, or any tenant of the land, may rebut. Co. L. 
385. a. | 
y 8 tho' a diſſeiſor, abator, intruder, Ic. cannot vouch or have a 
 warrantia charte, becauſe he has no privity, yet he may rebut. Co. L. 
8 5. 4. 
; So, ceſſuy que uſe may rebut, tho' he comes in the poſt. X. Sal. 685. 
But a man who claims paramount, and not under the warranty, 
cannot vouch, or rebut; as, if a feoffment be to two brothers, with 
warranty to the eldeſt and his heirs, who dies without ifſue ; the 
youngelt cannot vouch or rebut, for he does not claim as heir, but by 
the feotim-nt. Co. L. 385. a. | 
It there be a giſt in tail with warranty to the donee, his heirs and 
_ aſſigns, who makes a feoffment and dies without iſſue; the feoffee 


cannot vouch or rebut, for the eſtate to which the warranty was an- 
nexed, is determined. Co. L. 385. à. E 


When a covenant binds or extends to heirs or aſſigns, vide Covenant, 
(B 1, &e.—C 1, &c.) A 


(D) By what Conveyance created, 


\ Arranty may be created by any conveyance of lands, tenements, 
| or hereditaments ; as, by fine, feoffment, c. Co. IL. 371. a, 
By gift in tail, or leaſe for life. Cz. L. 371. "THE So 

By fine ſur grant & render. Carth. 141. | 

So, by releaſe or confirmation, which enlarges the eſtate. Co. I. 
371. 385. a. | 5 
So, tho' the releaſe or confirmation paſs no eſtate or right, and the 
releafor has nothing in the land. Co. L. 371. b. 385. a. 

And ſuch releaſe, Cc. is ſufficient for a warranty to the aſſignee. 
Dub. Co. L. 351. 5. Acc. Co. L. 285. a. 

So, a warranty in law may be created by will; as, if a man by his 
will deviſe land in tail, or for life, rendring rent. Co. L. 386. 2. 
*. an expreſs warranty cannot be created without deed. Co. L. 

4. 

And therefore, a deviſe in fee with warranty; the warranty is 

void, for a will is no deed. Co. L. 386. a, | | {ln 
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[In old conveyances there is a reſervation made of ſuch deeds ay 
tend to deraign the warranty paramount. By Ld. Kenyon Ch. J. 
Yea v. Field, B. R. M. 29 Geo. 3. 2 T. R. 109.] 


(E) To what Eftatcs annexed. 


A may be annexed to all eflates of freehold or inheritance, 
which paſs by livery. Co. L. 366. a. | 
So, to eſtates incorporeal which lie in grant; as, advowſons, rents, 
common, gfovert, & c. Co. L. 366. a. | Y 
Tho! the rent, &c. be newly created, and was not in eſe before ; 
for tho' there cannot be a prior title to the rent, there may be to the 
land, by eviction whereof the rent will be loſt. Co. L. 366. a. 
So, it a rent newly created be given in exchange for land, or for 
owelty of partition, the warranty in law extends to it. Co. L. 366. a. 
So, if a rent-ſeck be releaſed with warranty to the tenant of the 
Jand, altho' it enures by way of extinguiſnment generally, it ſhall be 
annexed to it. Co. L. 366.6. | | | 
But a warranty cannot be annexed to chattels real or perſonal; for 
if a man warrants them, the party ſhall have covenant, or action upon 
the caſe. Co. L. 101. b. 389. a. | | 
Nor, to the eſtate of tenaut by ſtatute, or elegit. Co. L. 389. a. 


(F) What Rights, ' or Titles, are barred by Warranty. 


WW Arranty extends to warrant the land in the ſame plight as it was 
at the time of the warranty. Co. I. 388. 6. 
And therefore, if any perſon have an elder right at the time of the 
warranty, the warranty extends to it. Co. L. 388. 5. 
So, a warranty extends to a rent, common, c. iſſuing out of land, 
which was diſcharged or ſuſpended at the time of the warranty. 
Co. L. 366. b, 388. ö. | 
As, if the grantee of a rent diſſeiſe the terre-tenant and make a 
feoffinent with warranty; that extends to the rent, for it was diſ- 


charged at the time of the warranty. Co. L. 388. 6b. 


So, if the grantee releaſe to the terre-tenant, with warranty of the 
tenements. Co. L. 366. b. | 8 
So, a right ſhall be barr'd tho” it deſcend in one reſpect, and the 


warranty in another; as, if huſband and wife ſue in right of the wife, 


they ſhall be barred by a collateral warranty of the anceſtor of the 
huſband, Co. L. 365. b. 

Or, if a woman, heir of a diſſeiſor, enfeoff with warranty, and 
afterwards marry the diſſeiſee; in a precipe they ſhall be barred by the 


warranty of the woman, Co. L. 365. b. EE 


S0, a right not in gſe at the time of the warranty, but future, may 
be barred by warranty; as, if a father be diſſeiſed, and the ſon releaſe 
with warranty, tho' he had no right at the time but only in futuro 
upon the death of his father; for otherwiſe there would be a circuity 
of action. Co. L. 265. a, N | 

Tho' the warranty and right deſcend to the heir at the ſame time; 


as, if A. tenant for life, remainder to his ſon, be diſſeiſed, releaſe with 


warranty, and dig, the ſan is barred. Co, L. 388. 6. 
So, tho' the warranty deſcends firſt, if the right was in efſe in any 
ef the anceſtors at the time of the deſcent. Co. L. 388. a. 90, 
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So, a right of entry, or action, ſhall be barred by warranty. R. 


Sal. 686. | 
2 0 (G) What not. 


BUT warranty does not extend to naked titles; as, to a title of 
entry for a condition broken; for that cannot be deveſted, nei- 
ther can there be an action for it, and ſo no voucher, or warrautia 
charte. - Co. L. 389. a. 379. 6. 3 
So, it does not extend to a title of entry by force of an exchange. 
Co. L. 389. a. f | 
Nor, to a title of entry for mortmain, conſent to a raviſher, Oc. 
Co &- 290. & | g 
S8o, if made by a parcener, &c. upon alienation of his part, it does 
not extend to avoid the partition. R. Mo. 21. | 
So, a warranty does not extend to a right, which commences after 
the warranty made. Co. L. 388. 6. | | 
And therefore, if a ſon has a rent, common, Oc. out of the land 
of his father, who makes a feoffment with warranty, and afterwards 
the ſon is difleiſed, and the warranty deſcends ; this does not extend 
to the rent, which was put to a right after the warranty. Ce. L. 
88. 5. 
: So, if a woman who has a rent, &c. intermarry with the terre- 
tenant to whom A. releaſes with warranty; this does not extend to 
the demand of rent by the wife, or her heir; for their title of action 
for it commences after the warranty, viz. upon the death of the huſ- 
band, or wife. Co. L. 388. 6. | | | Pe, | 
So, if the grantee of a rent grant it to the terre-tenant upon condt- 
tion, who makes a feoffment with warranty ; this does not extend to 
the rent afterwards claimed for breach of the condition. Co, L. 389. 2. 
If tenant in tail, remainder in tail, levies a fine with warranty, and 
afterwards ſuffers an erroneous recovery, and dies without iſſue; tho“ 
the warranty deſcends upon him in the remainder, it-does not bar him 
to have error upon the recovery. Dub. 2 Rol. 741. J. 35. | 
So, it does not extend to an eſtate in reverſion, remainder, or poſ- 
ſeſſion, which was not deveſted or put to a right at the time or before 
the deſcent of the warranty. Co. L. 388. 5. | 
And therefore, if there be tenant for life, remainder or reverſion in 
fee to A., and a collateral anceſtor of A. releaſe to the tenant for life 
in fee with warranty, and die, and the warranty deſcends upon A., his 
—— or reverſion is not barred, for it was not deveſted. Co. L. 
So, if the father has land in fee, and the ſon has a rent, common, 
Sc. out of the land, the father makes a feoffment with warranty; this 
— _ extend to the rent, &c. which was not deveſted. Co. L. 
288. 0, | | 
So, if the huſband make a feoffment, and a collateral anceſtor of 
the wife releafe with warranty; this does not bar her right of dower, 
which was not changed from its original eſſence. Co. L. 389. 8. | 


(H) What Warranties are Bars. 
(H 1.) Lineal Warranty; what ſhall be. 


Y Arranties are of three kinds ; lineal, collateral, or which com- 
. mence by diſeiſn. Lit. /. 697. | | Lineal 


% 


| 
| 
| 
[| 
| 
| 
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Lineal warranty is, where the heir to the warranty world have 


conveyed his deſcent to the lands (if there had been no warranty) 
from the ſame anceſtor, who made the warranty. Co. L. 370. a. 

As, if a father ſeiſed in fee makes a feoffment with warranty, and 
dies; the wartanty will be lineal to his ſon, for he would have made 
his deſcent to the land from his father. Lit. ſ. 703 

So, it will be a lineal warranty, if the heir conveys his deſcent by 
means of the anceſtor who made the warranty, tho' he does not make 


his title immediately as heit to him; as, if the grandfather be dif. 


ſciſed, and the father releaſe with warranty, and die in the life of the 
ndfather ; his wartanty will be lineal to the ſon; for he claims by 
means of the father, altho' he makes his title to the graridfather, who 


was laſt ſeifed. Lit. /. 706. | 


So, if by poſſibility the heir could convey his deſcent by means of 
ſuch anceſtor; as, if the father be difſeiſed, and the eldeſt ſon releaſe 
with warranty, and die in the life of his father; his warranty will be 
lineal to the youngeſt ſon. Lit. .. 507. 715. . 

H A. tenant in tail, and his eldeſt ſon, make a feoffnent with war- 
ranty, and the eldeſt ſon dies in the life of his father; this warranty 
is lineal to the youngeſt ſon of A. R. Hut. 22. 


So, it will be a lineal warranty, if the heir derive his title from the 


anceſtor who made the warranty, tho' he does not derlve from him 
alone; as, if there be a gift in tail to huſband and wife and the heirs 


. of their bodies, and the huſband diſcontinue ; the warranty of the 


huſband or the wife is lineal to the iſſue in tail, tho' he claims as heit 
of both their bodies. Lit. .. 714. | 


So, if there be a gift to a man and a woman and the heirs of their 


bodies, who afterwards intermarry; tho' the donees took by moie- 
ties. Co. L. 375. a. 


(H 2.) Collateral, what ſball be. 


But, where the heir to the warranty does not derive his title from 
the anceſtor who made the warranty, it will be a collateral warranty ; 
becaule his title is collateral. Lit. ſ. Joa, Jug. 717- 


As, if a father diſſeiſe his ſon, and make a feoffment to another 


with warranty, it will be a collateral warranty; becauſe the ſon does 
not derive his title from the father. Lit. ſ. 704. | 
If the father be diſſeiſed, and the youngeſt ſon releaſe with war- 
ranty, it will be collateral to his eldeſt brother. Lit. ſ. 707, 508. 
So, if tenant in tail diſcontinue, a releaſe by the uncle with wars 
ranty will be collateral to the iſſue in tail. Lit. ſ. 70g. 


(H 3.) Collateral in Part, and Lineal in Part. 


So, the ſame warranty may be collateral in part, and lineal in part; 
as, if the eldeſt daughter enter, and enfeoff H. of all the land, which 
deſcended to her and her ſiſter, with warranty, and die without iſſue; 
the warranty will be collateral for the moiety, which was the patt 


of the youngeſt ſiſter, aud lineal as to the other moiety, Lit. 
J. 719. * | 


So, a warranty, which was collateral to ſome, max become lineal 
to others; as, if a man be diſſeiſed, and his youngeſt ſon releaſe to 
the diſſeiſor with warranty, it will be collateral to his eldeſt * 

= | YA. | an 


II. ſ. 713. 
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and his iſſue; but if he die without Mue, the warranty becomes li- 


| neal to the iſſues of the youngeſt ſon himſelf. Co. L. 371. ö. 


If tenant in tail diſcontinue, and his middle fon releafe to the dif- 
continuee with warranty, and die without iſſue; the warranty is col. 
lateral to his eldeſt brother; but if he afterwards die without iffue, it 
is lineal to his youngeſt brother. Lit. J. 708. | 


(H 4.) When Lineal Warranty ſhall be a Bar. 


By the common law, all warranties, which did not commence by 
di ſciſin, were bars to the heir upon whom they deſcended, | 

And therefore, if a lineal warranty deſcends upon the heir to a fee- 
ſimple, it will be a bar to him without aſſets. Lit. .. 711. 

So, a lineal warranty, which defcends upon the iſſue in tail with 
aſſets, will be a bar, notwithſtanding the /f. de donis, 13 Ed. 1. But 
this is by an equitable conſtruction of the /?. of Gloc. 3. Co. L. 374. 
Wau. 3685. | | 


But by conſtruQion upon the ,. de donis, a lineal warranty is no 


bar to the iſſue in tail, without aſſets by deſcent from the fame anceſ- 
tor. Co. L. 374. Yau. 365. Hut. 22. | 

And they ought to be of equal value with the land warranted at 
the time of the deſcent. Co. L. 374. 6. Cs 


So, they ought to be aſſets in fce-fimple, and not in tail, or pur 


auter vie. Co. L. 374. 6. | 
So, they ought to be lands, or tenements, rents, c. iſſuing out of 
lands, and not perſonal inheritances. Co. L. 374. 6. Vide Aſſets. 


; (H 5.) When Collateral Warranty ſhall be a Bar. 
By the Af. Gloc. 6 Ed. 1. 3. warranty of the father tenant by cur- 


teſy, either in the life of his wife, or afterwards, with aſſets, ſhall be 


a bar to the heir, who claims the inheritance on the part of his mo- 
ther. 2 Iii. 292. | | 


And before this ſtatute, warranty by tenant by the curteſy was a 
bar to his heir, without aſſets. 2 Inf. 292. 


So, warranty of the father, or mother, tenant for life, fince the ff. 


Gloc. 3. without aſſets, will be a bar to the heir; for the ſtatute only 
remedies in the caſe of a tenant by the curteſy. 2 If. 292. R. 


Sal. 685. 


So, warranty of the addi tenant in dower, till the ,. 11 H. 7. 
10. Co. L. 381. 2 Inf. 292. F f | 7 


So, a donee in tail diſcontinuing, if his wife after his death releaſe | 


to the diſcontinuee with warranty, it will be a bar to the iflue in tail. 


So, if a donee in tail, remainder to 4. his ſiſter in fee, levy a fine 
With warranty to the uſe of D. and his heirs, and die without iſſue, 
4. and B. his ſiſters being his heirs; A. ſhall be barred by this war- 


ranty for the whole, tho? the warranty deſcends to B. and her. R. 


2 Cre. 217, 218. | | 

But by the ff. of Glee. 3. warranty of the tenant by the curteſy is 
no bar to the heir, without aſſets. 2 Inf. 222. 293. 

So, by the equity of this ſtatute, the warranty of tenant in tail is 


no bar, unleſs there be aſſets in fee · ſimple deſcended, 2 I. 293. 


Vide ante, (H 4.) 
80. 
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So, if a collateral warranty be annexed to an eſtate for three lives 
(which is good within the f. 32 H. 8. and no diſcontinuance, but 
determined by the death of the tenant in tail without ifſue,) the war- 
ranty does not bind after the eſtate determined. R. Cro. El. 602. 
And there was a bill to prevent a collateral warranty's being a bar, 


without aſſets. ; 12 
So now, by the ff. 4 An. 16. , 21. all warranties by tenant for 


life made after the 1{t day of Trinity term 1766, deſcending on him 
in reverſion or remainder, ſhall be void. | 
And all collateral warranties, made after that by any anceſtor not 
inpoſſeſſion, ſhall be void as to his heir. | 


(I) What Warranties are no Bar. 
(I r.) Warranty, which commences by Diſciſn. 


= 
* 


heir upon whom it deſcends. Co. L. 366, 567. Lit. ſ. 698. 

As, if the father tenant for years or at will of his ſon's land, make 
a feoffment with warranty. Lit. ſ. 698. ; | 

Or, if tenant by ſtatute, or elegit, make a feoffment. Bid. 

Or, guardian in chivalry, ſocage, for nurture, &c. Lit. ſ. 699, 
Co. L. 367. b. | 

So, if a man abate, intrude, c. into land, and make a feoffment 
with warranty. Co. L. 367. a. | 

If a man enter before the lord by eſcheat, and make a feoffment 
with warranty. Bid. | 

So, if a joint-tenant make a feoffment of the whole, with warranty, 
it ſhall be void for a moiety. Lit. ſ. 70. 


So, if a diſſeiſin be made with intent to make a feoffment, or 8 


have a releaſe with warranty; the warranty will be void, tho' it be 
not a diſſen and warranty together. Co. L. 367. 

So, if he who makes the warranty be of covin with the diſſeiſor, 
tho' the diſſent is not done immediately to the heir upon whom the 
warranty deſcends ; as, if a leſſee for life, or donee in tail, be diſ- 
ſeiſed, a releaſe with warranty by the anceſtor of the leſſor, or donor, 
does not bind, if it was by covin with the diſſeiſor. Co. L. 366. 6. 

But if one parcener enters generally, and makes a feoffment of the 


whole with warranty; this is not a warranty which commences by 


diſſeiſin, and therefore binds the other parcener as to a moiety ; for it 
was no diſſeiſin to him who had no ſeifin, tho' the freehold deſcended 
to both, but the feoffment of one of them ſhews that his entry gave 
him ſeiſin of the whole. Co. L. 374. a. 


(I 2.) If the Warranty does not deſcend upon him, who claims the 


Land. 


So, if a warranty does not deſcend upon him, who claims the land 
to which the warranty was annexed, it will be no bar; as, if tenant 
in tail of land of the nature of borowgh-englifh diſcontinue with war- 
ranty, and die, leaving two ſons; the youngeſt ſon ſhall not be 
by the warranty, tho aſſets deſcend z becauſe a warranty always de- 


 ſcends upon the eldeſt ſon, who is heir by the common law. Lit. . 


735: : | 
So, if it was a collateral warranty, Bid. | 80, 


—_ —— — —2 Y 


BUT warranty, which commences by diſſeiſin, does not bar the 
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So, if the warranty deſcends upon the heir, who at the time of the 
deſcent of the warranty is an infant, and his entry congeable, it is not 
darred by the warranty, but he may afterwards enter and avoid the 
eſtate within, or after his full age. Co. L. 380. R. 1 Co. 140. a. 
1 And. 311. 5 | 4 

So, if a woman, upon whom a warranty deſcends, be covert at the 
time, and her entry congetble. Co. L. 380. b. 


(I 3.) If the Warranty be defeated. 


(I 3.) By defeat of the eftate to which, &c.] So, a warranty is no 
bar, if it be defeated ; as, if the eſtate, which a man had at the time 
of a warranty made to him, be defeated, the warranty is defeated. 
Lit. ſ. 741. | 1 : 

4 if diſcontinuee of tenant in tail be diſſeiſed, and afterwards he 
or his anceſtor releaſe to the diſſeiſor with warranty, and afterwards 
the diſcontinuee enters; the warranty is defeated, and the iſſue in 
tail may recover. bid. | 1 

So, if a man by fine warrant to A. and his heirs, and the uſe be de- 
clared to A, for life, remainder to others in tail; the warranty is de- 
feated by the limitation of the uſe to ſeveral. R. Mo. 85g. 

So, by limitation of a different eſtate to A. from that to which the 
warranty was granted. Bid. | RT | 

So, if tenant for life or in tail, remainder to A. in tail or fee, be 
diſſeiſed, and the anceſtor of A. releaſe to the diſſeiſor with warranty, 
and, before his death, the tenant for life enters; the warranty is de- 


teated. 2 Rol. 740. l. 45. 50. | 


(I 4.) By determination of the eſtate.) So, if the eſtate, which the 
party had at the time of the warranty, be determined, the warranty 
will be defeated ; as, if the anceſtor of him in reverſion releaſe to 
the tenant for life, or for years, with warranty, and afterwards the 
term determines, or the leſſee dies; he in reverſion may enter. 

So, if A. make a leaſe for life, or years, and his ſon releaſe to the 
lefſee with warranty, aud A. dies; after the death of the leſſee, or 
the determination of the years, his ſon may enter. 2 Rol. 739. J. 40. 

So, tho' there was a releaſe with warranty to the leſſee and his 
heirs; for the warranty cannot enlarge his eſtate. 2 Rol. 739. J. 35. 

Tho' the releaſe was to the grantee in fee of the leſſee who had it 
for life, remainder to A., remainder to the leſſee in fee; for the war- 
ranty extends only to the eſtate which he had at the time of the re- 
leaſe. 2 Rel. 739. J. 30. 77 

So, if the eſtate of him, upon whom a collateral warranty deſcends, 
determines, and another takes the eſtate to whom the warranty is 
lineal, his right revives ; for the warranty does not give a right but 
is only a bar to the recovery, and therefore, when a W rranty deter- 
2 is removed, or defeated, the right revives. Lit. /. 708. Co. 

372. 4. 

And a warranty does not extinguiſh the right, but only binds it as 
long as it ſtands in force. R. Sal. 686. e 


15.) When a warranty is not defeated.) But if an eſtate be bound 
by a warranty, and afterwards the eſtate to which, c. be defeated 


to a particular eſtate, the warranty ſhall not be defeated: as, if 
Vor. IV. | — tenant 
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tenant for life, remainder to A., be diſſeiſed, and an anceſtor of A. re- 
leaſes to the diſſeiſor with warranty and dies, and afterwards tenant ſor 
life enters or recovers; yet the remainder will be bound by the war- 
ranty. 2 Rol. 740. J. 40. | 

If huſband and wife are tenants for life, remainder to a ſon in tail, 
and the huſband makes a feoffment with warranty, and dies, and then 
the wife enters by the ff. 32 H. 8. whereby ſhe is remitted for 
life; yet the warranty will not be defeated as to the ſon; for his 
eſtate was bound by the warranty before the entry of the wife. 2 Rol. 


741. J. 5. 


If A. having nothing in the land levies a fine of it with warranty | 
to B., who deviſes to C., and C. enfeoffs A. and his ſon, and A. re- 
leaſes to the fon; the warranty is not deſtroyed. Jon. 457. 


(K) How a Man ſhall take Advantage of a Warranty 
8 (K 1.) By Warrantia Charte. 


Man ſhall take advantage of a warranty by writ of warrantia 
chartæ, by voucher, or by rebutter. Vide Co. L. 365. a. | 
When a warrantia charte lies, and how the proceedings ſhall be, 


vide in Pleader, (3 N 1, Oc.) | 


(K 2.) By Voucher. 


So, in an action in which vencher lies, a man who has a warranty, 


being impleaded, may wocare ad warrantizandum the perſon bound to 


warranty. Vide Co. L. 365. a. 
In what actions voucher lies, and the proceedings upon it, vide 
in Voucher, (A 1, &c.) | | 


(K 3.) By Rebutter. 


So, if a man who has a warranty, be impleaded by him who made 
the warranty, or by him upon whom the warranty deſcends, he may 
by plea rebut, or repel him, by force of the warranty. Co. L. 365. «, 


_—_— 


* _ 


GAVELEIEFD. 


(A) Gavelkind, what ſhall be ; Deſcent of, and Cuſtoms 
' belonging to it, Oc. 


AVELKIND land, that is, gave all kind, is fo called, becauſe 
V this cuſtom giveth to all the ſons alike. Co. L. 140. a. Vide 
Somner. (Vide Burrough-Engliſh.) 5 
The lands in Kent generally are of the nature of gavelkind, which 
cuſtom there, is like the common law elſewhere. 1 Sid. 135. 138. 
By the /. 18 H. 6. it is recited, that not above 30 or 40 perſons at 
moſt had any lands in Kent, which were not gavelkind, the greateſt | 


part or well nigh all that county being of that tenure. 5 
And this cuſtom obtains in North Wales, and other places. Lit. 
[. 265. Co. L. 175. b. Vide Parceners (B). | 


And 
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And it was general in Wales till the time of H. 8. PI. Com. 1 29. ws 


Dy. 363. 6. | | 


held by knight's ſervice deſcend. | 3 
Vet gavelkind land may be held of a manor holden by knight's 
ſervice. | | | 3 

And if the gavelkind land eſcheat, whereby it will be held in chi- 
valry, yet the cuſtom is not thereby deſtroyed, when it ſhall be ſe- 
vered. Per Taviſd. 1 Sid. 138. Semb. Cro. Car. 562. © = 

So, if it deſcend to the king, tho" it be privileged in the hands of 
the king, the cuſtom is not thereby deſtroyed. Per Twi/d. 1 Sid. 
138. Semb. Pl. Com. 234. b. 247. a. | | 

So, if the king be ſeiſed of lands in the nature of gavelkind, and 
die, having ſeveral ſons; the whole deſcends to the king his ſucceſſor, 
and the younger ſons {hall have no part; for the cuſtom is ſuſpended 
in the hands of the king. Cont. per Seuthe, Pl. Com. 234. b. Acc. 
per Mcile, Pl. Com. 2.47. as 1 | 

If the king's anceſtor die ſeiſed of lands in gavelkind, and the king 
has a brother, the land deſcends to the king and his brother. P/. Com. 
247. a. | 

By the,. 31 H. 8. 3. the lands of which 34, viz, the Lords Crom 
well, Burgh, Cobham, Windſor, Sir Thomas Cheine, Sir Chriſtopher 
Hales, Sir Thomas Willoughby, Sir Anthony St. Leger, Sir Edward 
Wotton, Sir Edward Bovertin, Sir Roger Cholmly, Sir John Chamo- 
neys, John Bater, Reynold Scott, Jahn Guldford, Thomas Kemp, EI 
ward Thavaites, William Roper, Anthony Sands, Edward Iſaac Perci- 
val Hart, Edward Monyns, William Whetnall, John Fogg, Edmund 
Leltiplace, Thomas Hardres, William Waller, Thomas Willford, T ho- 
mas Moile, Thomas Herlakenden, Geoffry Lee, James Hales, Henry 
Huſſey, and Thomas Reyden, were ſeiſed in fee or in tail, ſhall be diſ- 
gavelled. 5 

Land of the nature of gavelkind deſcends to all the ſons equally. 
146. - | | 

And if there be no iſſue male, to all the daughters. Som. 7. 
FR And if there be no ifſue, to all the brothers. Semb. Co. L. 140. a. 

m. 7. | | | 

If one ſon die in the life of his father, having iſue a daughter, it 

ſhall deſcend ro the other ſon and the daughter. 1 Sal. 243. Som. 7. 

So, if a brother die having iſſue, the deſcent ſhall be to all the bro- 
thers and the nephew. Sonn. 7. | 

So, if a rent be iſſuing out of land of the nature of gavelkind, that 

ſhall deſcend to all the ſons; for it follows the nature of the land. 

R. 2 Lev. 87. 1 Mod. 97. 1 Ver. 487. | 

But if land of the nature of gavelkind be granted with warranty or 
upon condition, the warranty or condition deſcends to the heir by the 
common law. 1 Mod. 96. Lit. ſ. 736. Co. L. 376. 

So, by the cuſtom of gavelkind, the deſcent ſhall not be to all the 
ſons and daughters; for females do not take with males, Sr. Prar. 
Reg. 17 Ed. 2. 16. 05 
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| [The adverſe poſſeſſion of one tenant in gavelkind does not operate 
2s the poſſeſhon of both. 1 BY. Rep. 6784 | ins 
So, other cuſtoms are incident to lands of the nature of gavelkind; 
as, that the owner may deviſe them. Cro. Car. 562. 

If a man deviſes gavelkind lands to truſtees, and directs them to 
ecnvey them to the uſe of his daughter for life, for her ſole uſe, and 
after = death in truſt for the heirs of her body for ever, the lands 
ſhall go according to the rules of common law, and not according to 
the cuſtom of gavelkind, this being an executory deviſe. Roberts v. 
Dixwell, M. 1738, 1 Atkyns, 607.] E | 

So, he may alien them at his age of 15 years. Bend. pl. 52. 

Tho! he has only the reverſion. Bid. 

Tho' they are of his own purchaſe. Bid. | 

So, upon his ſale he may make a feoſfment, and it will be good. 
Did. 3 

But a feoffment, or alienation within age, unleſs it be for a ſale, is 
not allowed by the cuſtom. Hid. OP 

Nor, a feoffment, where he has only the reverſion. . id. | 

Or, where he himſelf purchaſed the ſame lands within age. Bid. 

Or, a feoffment by him, who has only an eſtate-tail. R. 2 Cre. 80. 

So, by the cuſtom of Kent, the huſband ſhall be tenant by the cur- 
teſy, tho' he has no iſſue. Co. L. 30. a. 111. a. 
 'The wife ſhall be endowed of a moicty, quamdiu vidua & caſta vixs- 
rit, F. N. B. 150. O. R. 1 Leo. 133. Cre. El. 121. Cro. Car. 562. 
1 Sid. 77. Vide fl. Prer. Reg. 17 Ed. 2. 16. 1 Rol. 558. B. Co. L. 
33. b. 111. a. 5 

And ſhe cannot waive her dower by the cuſtom, and take it ac- 
cording to the common law. R. 1 Leo. 62. D. Cro. El. 121. R. 
Cre. El. 825. R. Mo. 260. Co. L. 33. b. | 

And if the plaintiff demands dower at the common law, it is a bar 
to ſay, that the land is gavelkind, whereof the plaintiff ought to be 
endowed of a moiety dum ſola. R. 1 Leo. 133. | 

So, gavelkind land is not forfeited by an attainder of felony ; for 
the rule is, the father to the bough, the ſon to the plough. Dy. 310: b. 
St. Prer. Reg. 17 Ed. 2. 16. - | 

Yet the cuſtom does nor prevail, if the father be outlawed or ab- 
jured ; for it ſhall be taken ſtritly. Dy. 310. B. in marg. 

But theſe cuſtoms are collateral, and therefore not loſt if the land 
is diſgavelled. Semb. 1 Sid. 77. Cro. Car. 562. R. 1 Sid. 137. 
Ray. 76. 1 Lev. 79. Hard. 325. 15 

if land be of the nature of gavelkind, it is ſufficient only to men- 
tion in pleading, that it is gavelkind, without a preſcription for it. 
Co. L. 175. B. Cre. Car. 562. 1 Sid. 77. 138. | 

But it ought to be mentioned in pleading, that it is gavelkinds 
otherwiſe it ſhall not be intended, tho' the land lies in Kent. Co. L. 
175.6. R. Lut. 7 54. | | 

So, in a ſpecial verdict. Lut. 754. 

So, in collateral cuſtoms, which belong to gavelkind land, in plead- 
ing, a preſcription muſt be made for them: as, to deviſe to have 2 
moiety dum caſta, &c. for dower, c. Semb. Cro. Car. 562. 1 Sid: 
77. Ray. 76. R. 1 Sid. 148. 1 Lev. 80. | 

So, land of the nature of gavelkind has fealty incident: and there- 


fore,. 
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fore, every tenant in gavelkind ſhall do fealty to his lord. Wright's 


Tutrod. to the Law of Tenures, 210. 
And muſt do ſuit of court. Miri. Int. 210. 


GENTLEMAN. 
Vide Dignity, (Bg.) 
GLEBE. 
Vide Diſmes, (B 2.) 


GOLD AND SILVER MINES. 
Vide Grant, (G 7.) — Vaife, (H r.) 
GOODS AND CHATTELS. 


Vide Admiralty, (E g.) — Biens, per Totum.— Chancery, (4 W 5.) == 


Treſpaſs, (A 1.3 4.) 
GRAND CAPE. 
Vide Preceſe, (D 4.) 
GRAND SERJEANTY. 
Vide Homage (F). 


GRANT. 


T is not neceſſary that the word grant ſhould be uſed in a grant, 
I it being Cuſfcient if the —— to grant be b 
deed; therefore the words, limit and appoint, in a deed, may operate 
as words of grant, fo as to paſs a reverſion. Shove v. Pincke, B. R. H. 
23 Geo. 3. 5 T. R. 124] | | 

As to the premiſes in a grant, vide in Fait, (E 3, 3.) 

As to the habendum, vide in Fait, (E q, 10.) 

As to an exception, or indorſement, vide in Fait, (E 2. 5, Cc.) 

As to the expoſition of the covenants, or words of a grant, vide in 


| Covenant, (D I, 2.)—Deviſe, (N I, Fc.) - Paroli, (A 18, Se.) 
(A) Who may be a Grantor. 


T9 every grant there muſt be a grantor, grantee, and thing to be 


granted. Dy. 49. a. Perk. 1. ; 
A grantor is the king, or a ſubject; a perſon natural or politic. 
Every common perſon being fa Juris, W of ſane memory, 


1 age, has capacity to make a grant. Vide Capacity, (C- D t, 
ge. . | We Core 
If an act of parliament enable the city of Londen to diſpoſe of an 


"cs, it may make 6 gran of it, Hard. 48. = 
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So, the king, as well as a common perſon, may make a grant, Vide 
52%. (G 1, Ge. 

But a perſon profeſſed in religion, attainted, or covert. baron, alien, 

non compos, or infant, cannot make a grant, except in Ipectal. caſes. 


Vide Capacity, (D 1, ES. ) 


(A 2.) By what Name. 


The grantor and grantee, regularly, ought to be named by the 
chriſtian and ſurname. Vide Capacity, (B 4, 8 (1 K).— 
Fat, (E 3.) 

Or, by the name of confirmation. . | 

But it is enough, if there be a ſufficient . of the grantor 
or grantee, whereby he may be known; a5, by his name of dignity, 
or office. Vide Capacity, (B 4, 5.) 

Tho his addition be omitted, or miſtaken. Vide Fait, (E 3.) 

Tho' the addition be not true. 

Yet the perſon deſeribed ought then to be in rerum naturd. Vids 
20. (B 1.) — Capacity, (B 4, 5.) 

And a miſtake oi the chriſtian name ſhall not * ſupplied. Vide 
Fait, (E 3.) 


(A 3.) When the Grant ſhall be void. 


A grant by a perſon profeſſed in religion, who is civiliter mortuns, 
will be void. | 
So, a grant or contract by a feme-covert, without the aſſent of her 
huſband. Vide Baron and Feme (Q). 
So, a grant, or contract by an infant, which does not take effect 
by the delivery from his hand. - Vide Enfant, (C 2.) 


Vide poſi. (E 14.) 
(B 1.) Who may be a Grantee, 


80.5 every perſon in e at the time, and not profeſſed in religion, 
may take by grant. Vide Capacity, (A 1, 2.— 5 1. Cc.) 

Tho' it be a ſeme- covert, or infant. Vide Baron and Feme, (P 2.) 
— Enfant, (B r.) 

Tho' he be an alien, perſon attainted for treaſon or felony, or clerk 

convict. Perk. Grant, 48. Vide Alien, (C 2.) 

Tho? he be villein to the king, or a common perſon. Perk. Grant, 
48. 5 
A perſon outlawed, or in priſon. Bid. 

Baſtard, excommunicated, or un compos. Perk. Grant, 48. 51. 

But a perſon not in e at th: time of the grant cannot be a grantee; 
as, if 4 grant be to the right heirs of B. who is then alive. Pert. 
Grant, 52. 

Yet a grant to a perſon uncertain may be good, if it be aſcertained 
in the life of the grantor; as, a grant to him who ſhall come firſt to 
St. Paul's the next day, if the grantor does not die before any one 
comes there; tor if any one capable come there, he ſhall take, Perk, 
Grant, 56. | 


t (Ba) When a Gyantee is not neceſſary. 


But the king may make a grant by way of ordinance, without nam- 
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ing any grantee: as, he may appoint, and ſuch and ſuch men be in- 


corporated. 2 Rol. 197. J. 30. 50. | 
So, the king may grant a fair, market, foreſt, warren, chaſe, &c. 
to be erected, without granting it to any one. 2 Rol. 197. J. 47. 


. (C) What Things may be granted. 
A preſent Eſtate, or Intereſt in Lands, Franchiſes, Q. 


F VERY one, who has a preſent eſtate, or intereſt in lands and | 


tenements may grant it. Vide A//ignment (A). | | 

TIhoc' it cannot take effect in poilellion till a future time. Vide 
Aſſignment (A). | 

So, every one may grant things incorporeal, and not manurable, 

which properly lie in grant: as, a rent, common advowſon, Cc. 

Tho' it be only a franchiſe, or privilege: as, the grantee of a fair, 
or market, may grant it to another. 2 Kol. 46. J. 15. ; 

So, the grantee of common of paſture. 2 Rol. 45. J. 46. | 

So, the grantee of common ſans nombre in fee. 2 Rol. 46. J. 1. 3. 
SHA 33s... . 

The grantee of a warren in fee. 2 Rol. 46. J. 12. ©; 

Tho? the intereſt be accompanied with a. truſt : as, guardian in 
chivalry, or ſocage, may grant his guardianſhip, 2 Rel. 46. H. 

So, the grantee of a corody certain. 2 Rol. 45. J. 49. 

The grantee of the next avoidance. _ 2 Rel. 45. J. 35. 

So, the grantee of an annuity, pro conſilio impenſo & impendendo, 
made to him and his aſſigns, may grant it to another. R. 7 Co. 28.6. 
So, if the eſtate or intereſt in the thing -granted be certain, the 
grant will be good, tho' the thing itſelf is contingent and uncertain : 
as, if the leſſor grant to the leſſce all the emblements, which he ſhall 
have at the end of his term, it will be good; for he has an intereſt in 
all that will be, tho' it be uncertain whether any will be. R. 2 Rol. 
48. 7 5. Hob. 132... | ©] | 

Or, all fruits which grow annually upon ſuch land. 2 Rol. 48. J. 10. 
Hob. 132. | 5 „ 

So, if a parſon grant all the tithes of wool which ſhall ariſe in ſuch 
a year, tho' perhaps none will ariſe. 2 Rol. 48. J. 20. Hob. 132. 


So, a grant, that if a tenant die, his heir within age, he ſhall not 


* 


be in ward. 3 Leo. 154. | 
That there 5 
tithes to the king. 3 Leo, 154. 
Or, that he ſhall not be collector. Ibid. 


(D) What cannot be granted. 
A Chefe en Action, Right, Poſſibility, &c. | 


* 


UT a grant of a choſe en action, bare right, or poſſibility, will be 


void. Vide Aſſignment, (C 1, 2, 3.) ; 

So, a perſonal privilege cannot be granted over to another ; as, if 

a man lend his horſe to another to ride to T., he cannot lend him to 
another. 2 Ro. 46. J. 7. , | 


If a way be granted to A. for his life, he cannot grant jt to another. 


2 Rl. 46. J. 10, 
= So, 


all be a diſcharge for his houſe, when the clergy grant 
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So, a thing uncertain cannot be granted : as, if A. has a corody 
uncertain, he cannot grant it to another. 2 Rol. 45. J. 48. 50. 

If he has a common ſans nombre for life or years. 2 Kol. 46. J. 3. 
= Rol. 73. | 

Or, eftovers uncertain, 2 Rol. 46. J. 5. | 

If A. holds three acres by fealty and rent, and the 5 grant the 
ſervices of one of the acres, it is void. Perk. Grant, 67. 

Or, three joint-tenants hold, &fc. and the lord grant the ſervices 

ol one of them. Perk. Grant, 68. 

So, a man cannot grant a thing which he has not, tho' he after. 
wards poſſeſs it : as, if he grant a rent out of land, and afterwards _ 
purchaſe the ſame land, the grant is void. Perk. Grant, 65. 

So, a grant of the wool of all the ſheep that he ever ſhall have, is 
void. 2 Kol. 48. J. 22. Hab. 132. 

If there be a leſſee of ſheep for two years, the lefor cannot grant 
them during the term, 1 Leo. 43. 

50, if the leſſee covenant to leave ſo many ſheep at the end of his 
term, the leſſor cannot grant them before the term ends; for there is 
no property in him, KR. 1 Leo. 42. | 

But a grant by fine executory will be „if he afterwards pur. 
chaſe, tho” he had it not at the time of the grant: as, if he grant a 
reverſion by fine, and aft:rwards purchaſe it, the grantee after the 
death of the tenant for life may execute it by /cire facies, Perl. 
ww 66. 


(E) By what Names Things ſhall paſs in Grants. 
(E 1.) What paſſes by a Grant of an Hereditament. 


eineni is a very extenſive word, whereby every thing paſſes 
which may be inherited. corporeal, or incorporeal, real, per- 
ſonal, or mixt. Co. L. 6. a. Jide Fait, (E 4.) Deviſe, (N 2, 3.) 
* a rent, common, piſcary, &c. in groſs. 2 Rel. 186. J. 5. 
An advowſon, rectory, parſonage, Sc. KR. Dy. 351. a. 


(E 2.) Tenement, 


Tenement is an extenſive word, whereby all lands aud inheritances, 
which may be held, paſs. Co. 5 6. a. 1 Leo. 188. 

[The office of marſhal of B. R. is a tenement, and he is qualified 
by it to act as commiſhoner of land- tax. Sone v. Hwa, H. 2 6. 3. 
3 B. M. 1287.) 

And alſo offices, commons, rents, profits à prendre out of land, 
and 2 thing whereof a man may be ſeiſed ut de libero tonements. 
Co. L. 6. a. N 

And therefore, by a grant of all his lands and tenements, 2 rever- 
ſion piſſes. 2 Rol. 57. I. 10. 

So, a common, tho! it be in groſs. Dub. 2 Rol. 57. J. 5. 7. 

A rent-charge. R. 2 Rol. 57.1. 15. 

But a common, Ways Sc. not appendant or appurtenant to tence 
ments, do not paſs. Semb. 2 Rel. 57. J. 7. 12. 


(E 3.) Land. 
3 eft nomen generaliſſimum, and * all ſpecies of be. | 
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as meadow, paſture, wood, moor, water, marſh, furze, * heath, &, 
"i So 4. 4. R. 1 Kol. 1g. 

And it includes caſtles, houſes, and other buildings erected upon 
the l»nd. Co. L. 4. a. 2 Rol. 265. 

And therefore, if a man grant all his lands in D. his houſes there 
paſs. 2 Rol. 57. l. 17. 

So, if he has an houſe in A., and houſes and lands i in B,, and de- 
viſcs his houſe in H. to one, and (having demiſed the houſes and lands 
to D. rendring rent) all thoſe his lands, meadow, and paſture in B. 
to another, his houſes: there paſs by the word /ands, tho he mentions 
his kouſe in A. expreſsly. R. 2 Rol. 57. J. 20. 

If a man let his land, open mines in it paſs, 2 Lev. 1859. 

If he let the mints in his land, and there are any open mines, they 

aſs, but net mines which are not open. R. 2 Lev 18g. 

If he let the land with all the mines in it, and none are open, he 
may open new mines. 2 Lev, 185. 

So, if a man grant his lands, all profits within the bowels cf the 
land paſs: 

As, mines of tin, lead, iron, coal, c. Cp. L. 4. a. 14 H. 8. f. 

So, all profits upon the land; for cujus ęſt ſolum, cus oft uſque ad 
calum, Co. L. 4. a. 

Aud therefore, water upon the land, and fiſh and a piſcary in it paſs, 
Co. L. 4 a. 

So, it a man de miſe the herbage of his woods, tho” the ſoil does 
not paſs thereby, yet if he afterwards grant all his land in the tenure 
or occupation of the leſſee, the wood paſſes, Co. L. 4. ö. 


(E 4.) By the Grant of a Seigniory, or General Words. 


As to the grant of a ſcigniory, vide Seigmiory. 

By the grent of an honour, divers manors, lands, Cc. may puſh. 
Co. L. 5.a. Vide Honour. 

So, by the grant of an iſle. Co. L. g. a. 

Or, a town. Co. L. 5. 4. 

Or, a caſtle, Co. L. 5. 4 

Or, a knight's fee. Co. £. 5. a. 2 Rol. 1.1. 32. 

By the grant of a manor, a caſtle, lands, ——— Ge. = paſs. 
Co. L. 5. a. Vide Capybold, (Qt, _ 

So, a reputed manor. R. 2 Rol. 45. E. Sav. 113. 

es by the grant of a farm, houſes, lands, and tenements may paſs. 

L. 5. a. 

2 by a grant de virgatd, carucatd, bovatd terre, & c. Co. L. 5. a. 

By the grant of a grange, not only the houſe for ſtoring of corn, &c. 
but barns, ſtables, ſites, Sc. neceſſary for beaſts, huſbandry, &c. and 
the curtilage, and cloſe where they are ſituated, paſs. Co. L. 5. a. 


(E 5.) By what Words the Soil paſſes. 
if a man grant prata ſua, the land itſelf paſſes. Co. L. 4.6. 
Or, pafluras ſuas. Co. L. 4. 5. 
Or, brueras ſuas, the ſoil, where heath grows, paſſes. Co. L. 4. b. 
5 So, by a grant of foncarias ſuas, the ſoil where ruſhes grow. Co. 


1 


2 By a grant of TOY ſuat, the ſoil where broom grows. Co. L 
By 
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. By the grant of a FR mora, jampna, &c. the ſoil of that nature 
paſſes. Co. L. 5. a 

By the grant of a manor for three crops and all | profits, | the manor 
_ Paſſes. 2 Rel. 57. J. 40 
By the grant of a th the ſoil bete for he cannot have it in aliens 
elo. 2 Rol. 60. J. 3. 

So, if a man grant omnes ; boſcos ſucs,” the land as well as the wood 
paſſes. Co. L. 4. b. 

Tho? he ſays, omnes boſcos creſcentes. Co. Z. 4. 5. R. 5 Co. 11. 4. 
Cro. El. 522. 2 Rol. 455.1. 15. Es 
| Wood, underwood, coppices, and hedge-rows. R. 2 Cro. 48). 
2 Rol. 45 5. J. 20. 

So, by the grant of a foreſt, chaſe, vivary, or warren in his own 
land, the ſoil, as well as the privilege there, paſſes. Co. m 5. 5. Vide 
Choſe. | 
So, if he grant the profits of his land, GE land elf thy Co. L. 
4. 6. | 

So, if he grant a boilery of Calt, the land ſk, for that is the whole 

profit. Co. L. 4. ö. 

Or, a mine of lead, Sc. Co. L. 6. a. Vide Wife. 

If he grant firmam of his tenants at will maneri; ſui de B., the lands of 
the — paſs. Per Clerks in Duchy, Welſh cont. 3 Lou I2. | 

By a grant of the herbage or veſture of his land, the ſoil does not 
paſs ; for tho' he may have treſpaſs quare clauſum fregit, yet he ſhall 
have: only the corn, graſs, Sc. and not houſes, trees, mines, &c. 
which are fixt to the ſoil. Co. L. 4. b. Dal. 47. 

2 So, by the grant of a liberty to dig turf, the ſoil does not paſs. Co, 
4. 3. | 

by By the grant of a n the ſoil, or water, does 1 not paſs. Co. 
4. b. 

By a grant of water, the ſoil does not paſs. Co. L.4.b. 

- Nor, if a man grant paſcua ſua; for the paſturage only paſſes. Semb. 

o. L. 4. b. 

If he grant viginti acras ſaliceti, fraxineti, lapuliceti, &c. the _-w 

growing only paſſes. Semb. Co. L. 4. b. 
| :; If a man let his warren, the ſoil does not paſs. 2 Rol. 59. J. 55: 

. J. 7. 

So, a grant of all ſaleable woods growing, does not paſs the ſoil. 
KR. 2 Cro. 5 24. 

Or, all the great wood, viz. oaks, aſhes, Qc. for the viz. explain 
what wood is intended. 2 Rel. 455. J. 10. | : 
Or, all timber trees; for nothing paſſes except the trees, and ſo 
much of the ſoil as is requiſite for their growing. 2 Cro. 487. 2 Ru. 


455.1. 20... 


(E 6.) What paſſes by the Grant of a Meſſuage. 


So, by the grant of a meſſuage, or houſe, the garden, orchard, and 
curtilage paſs. Co. L.5.b. R. Cro. El. 89. 

And an acre of land or more may paſs by the name of an houſe. Cs. 
L. 

So, by the name of a meſſuage, a church 3 is ; compriſed. Semb. 
1 Sal. 256, | 

By the grant of a meſſi uage prout includitur aquis, the ſoil * the 
moats paſs, 2 Rol. 50. J. 25. | ut, 
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; But, but by the deviſe of an houſe, (and not called meſſuage,) with- 
out ſaying, cum pertinentiis, the garden and curtilage do not paſs. 

s 2 Ca. Ch. 27. Ve Cre. El. 89. | 833 

b | (E 7.) By the Grant of a Curtilage. 


So, by the grant of a curtilage, the houſe paſſes. 2 Rol. 1. J. 30. 


(E 8.) By a Grant of Pannage. 


So, by the grant of pannage, the maſt of the trees paſſes, not the 
trees themſelves, Per two J. Dal. 47. | | 


(E 9.) By a Grant cum Pertinentiis. 
So, by the grant of a meſſuage cum pertinentiis, the orchard, garden, 
perds, and curtilage paſs. 2 Cro. 526. 
39, every thing appendant or appurtenant, as common, turbary, 
e/ vers, Vc. paſſes by a grant of the land to which, c. cum pertinen- 
tus. R. 3 Lev. 165. ; | 
50, by the grant of a meſſuage cum terris pertinentiis, land occupied 
continually with the houſe paſſes, tho' land is not properly appurte- 
nant to an houſe, R. Pl. Com. 170. | 
do, by the demiſe of an houſe cum pertinentiis, a ſhop annexed to 
it tor thirty years, and reputed parcel, paſſes. Semb. Cro. Car. 17. 
Tho' it be a demiſe, or grant of the king. R. Cro. Car. 169. 
. Ho, by a deviſe of land in N with all lands belonging, two 
four miles diſtant, continually enjoyed with it, paſs. Adm. Cro. Car. 
57. Vide infra. | 
By the deviſe of a tenement cum pertinentiis in which N. inhabited 
in A., lands always uſed with it paſs, tho” out of A. R. Cre. El. 113. 
So, by the deviſe of an houſe cum pertineutiis, the land paſſes, when 
the inſtruction was, to deviſe all the lands as well as the houſe. X. 
Cro. Hl. 114. e 
So, if the land was uſed with it. R. Cro. El. 704. 
By the grant of a manor cum pertinentiis, every thing reputed parcel 
of the manor paſſes. R. 6 Co. 39. R. 1 Sid. 190. 
By the grant of a meſſuage cum pertinentiis, a conduit with water 
pipes to it, enjoyed any time, paſſes. R. 2 Cro. 121. Mo. 682. 
Tho” erected by a leſſee, and the leſſor occupies them together. R. 
2 Cro. 122. | | 
So, if he grants the land, (excepting the houſe,) the conduits are 
excepted. 2 Cro. 121. 
7 the grant of a chapel cum pertinentiis, tithes appendant paſs. 
2 Net. 151. | | | 
But by the grant of an houſe, or land, cum pertinentits, another 
_— or land, does not paſs, unleſs it be found to be parcel. R. 
I Lev. 131. 
As, by the grant of a mill cum pertinentiis, the cloſe where the mill 
18, el the kiln there does not paſs, without more. R. 1 Sid. 211. 
I - 131, . 
So, by the grant of a meſſuage cum pertinentiis, a ſhop annexed to 
it ſor thirty years does not paſs, unleſs it be found to be parcel. R. 
Cro. Car. 17, JET. 


diſtant 


By a deviſe of land in N. aim pertinentiis, two acres four miles 
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diſtant enjoyed with it, do not paſs. R. Coo: Car. 7. E, tr. 
Vide ſupra. 6 * pots OT. 


Nor, by a deviſe of a copyhold meſſuage cum pertinentiis, can free- 


hold land paſs with it, tho? uſed with it. R. Cro. El. 704. 

So, by the ſurrender of a copyhold meſſuage cum pertinentiis, copy. 
hold lands appurtenant do not paſs. R. 2 Cro. 5 26. 

So, by the grant of an houſe cum pertinentiis, a conduit erected b 
a leſſce, diſſeiſor, Sc. and never enjoyed with the houſe by the leſſor 
diſſeiſee, &c. does not paſs. 2 Cro. 122. | : 

So, by the grant of a manor cum pertinentiis, a foreſt, parcel of the 
manor, does not paſs. | 


(E 10.) What paſſes as Parcel, &c. 


In the grant of a common perſon of all lands, Cc. antehac cognit. 
accept. or reputed as parcel, &c, land, wood, Sc. which was parcel 
guocungue tempore preterito, will be included. Dy. 362. 2 Kol. 186. 
4. 20. Co. Ent. 2. Mod. 69. 3 8 

If they were enjoyed together for a convenient time. Mo. 190. 

If they were purchaſed and uſed together and reputed parcel only 
for two years; for a ſmall time is ſufficient to make a reputation. R. 
Cro. Car. 308. | 

So, in a grant of the king, if they were uſed and demiſed together 
for a convenient time. KR. Cro. Car. 169. | 

If by rentals, records, Oc. it be reputed parcel, tho' in truth it be 
not. R. Sav. 26. . 5 
So, if there be a fine or recovery of a manor cum pertinentiis, lands 


reputed parcel for eighty years paſs. R. 1 Lev. 27. 


But a grant of the king with all lands, woods, &c. antehac farcell. 


extends only to things parcel in a convenient time, as within ſeventeen 
or twenty years, according to the nature of the thing. Semb. Co. Ent. 
384. | 
; So, if a manor be granted, and all woods, parcel, &c. and the 
manor does not paſs for default for livery, Cc. the wood does not paſs. 
&av. 63. 7 

So, 1 one convey a rectory and all tithes, &c. to the rectory be- 
longing, if the rectory does not paſs for defect of livery, &c. the 
tithes, tho' they lie in grant, do not paſs. Sau. 63. 

| (E 11.) What, as incident. 

So, by a grant of any thing, another thing which is incident paſſes: 
as, if the lord grant the homage of his tenant, who holds by homage 
and fealty, the fealty paſſes as incident. Perl. Grant, 112. | 

Or, if he holds by fealty and rent, and the lord grant the rent. Perk. 
Grant, 113. Co. L. 151.0. Wh 
. So, if he holds as of the honour of his caſtle by caſtle-guard ; if 
the lord grant the caſtle, the ſervice paſſes as incident. 2 Rol. 59. . 25. 
x So, if a man grant the reverſion, the rent paſſes as incident. Perl. 

rant, 113. | ; 

If there 2 a grant of land cum pertinentiis, a common, c. paſſes. 
as incident. 1 H. 4. 5. a. 5 

Tho! it be in the king's grant. 1 H. 4. 5. a. - | 

So, by the grant of a parſonage, the patronage of the vicarage paſſes 
as incident, 2 Rol. 50. J. 32. | 

15 | So, 


So, 2 corody as incident to a patronage. 2 Rol. 59. 1.5%. 1 H. 4. 


„a. | a 
: So, a thing appendant or appurtenant paſſes by a grant of the thing 
to which, Cc. as incident, without ſaying cum pertinentizs, Co. L. 
307. a. Cont. Cre. El. 18. | Wo | 

So, if a rent be granted with a nomine pene, by a deviſe of the rent, 
the nomine pene paſſes. Per two J. Cro. El. ggg. ES 
So, by the grant of an houſe, the curtilage paſſes. R. Cra. El. 8g. 
Vide ante, (IE 6.) | | | 5 

So, by the grant of any thing, conceditur et id fine quo res ipſa haberi 
non debet: as, if one grant his trees, the grantee may enter upon his 
land, for the cutting down and carrying them away. PI. Com. 16. a. 

But if the incident be ſeparable, it does not paſs by a grant of the 
thing to which it is incident, if it be excepted ; as, if the lord grant 
a rent, except or ſaving the fealty, the fealty does not paſs. Co. L. 
151. 4. Perk. Grant, 113. 5 . | 

So, if a man grant a reverſion ſaving the rent. Perk. Grant, 113. 

So, by the grant of any thing, a liberty which was convenient ſhall 
not be granted as incident, unleſs it be of neceſſity; as, if 4. grant 
his fiſh in ſuch a water, the grantee cannot dig a trepch for letting 
out the water; for he may take them by a net. P/. Com.-16. a. 

So, if he grant his land and all his trees, mines open, and. not 
open, in it; tho' he may open mines, he cannot cut down trees for 
the working and uſe of the mines. R. Hob. 234. Noe 

Tho' the mines were open, and the leſſor uſed the trees fpr them. 


Hob. 234. 
(E 12.) The Extent of a Grant. 


Ancient grants muſt be expounded according to what the law was 
at the time of making them. Co. Lit. 8. ö. Ambler, 288.] 

A grant ſhall be extended to every thing compriſed within the 
words, tho' they are not regularly deſcribed in the deed ; as, if A. 
grant his manor of D. in com. N., and all his land in England, parcel 
of the fame manor; all lands parcel of the manor paſs, tho they do 
not lie in the county of N. X. 1 Rol. 407. 3 5 

If one demiſe a garden- plot to A. and afterwards to B., who builds 
an houſe upon part, and afterwards the leſſor grants otam illam peciam 
fund: five garden- plot nuper in tenura A. & nunc in tenurd B., the re- 
: —_ of the houſe as well as the garden paſſes. R. 2 Rol. 261. 
265. 267. | | | 

But il a man bargain all his wood and under wood upon ſuch land 
being, to have ſor the life of B., rendring 101. per ann. if the grantee 
cut down the whole wood at once, he ſhall not cut it down after- 

wards, tho“ it be granted for the life of B. under an annual rent. 
R. 3 Leo. 7. Mo. 15. | * 


E 13.) When confined to the Tenure, &c. of ſuch an one. 


If a man grant a tenement vocat D. in tenura five occupatione B., all 
lands of that name, tho” part of them are demiſed to him, and part 
N him without leaſe, paſs ; for both are in his occupation. 

» I 2 | 9. a ; | | 

Tho' part be wood incloſed adjoining to the land demiſed, but, by 


reaſon 
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reaſon of fences being thrown down, the beaſts of B. have the heth. 
age of the wood; for if he has the occupation by right or by wrong, 
it is ſufficient. R. 1 Rel. 19, 20. 
If a man grant land by name, in the tenure of A. and lately de- 
miſed to B., in the pariſh of D., land ſo named in the tenure of 4. 
paſſes, tho never demiſed to B., nor in the pariſh of D. Sem, 
3 Leo. 162. | 

If he grant all tithes, which belong to the rectory of B., all which 
were in the tenure of D., tithes belonging to the rectory paſs, tho' 
never in the tenure of D., for there was a plain and certain deſcrip. 
tion of them before. R. Jon. 437. | | 

But by a grant of the manor of B. and all lands in tenurg A. lately 
demiſed to C., in the pariſh of D., land in tenurd A., if never demiſe 
to C. nor in the pariſh of D., does not paſs. R. 3 Leo. 162. 1 And. 
148. EO 
If a man declare the uſes of a fine or recovery of lands in E. and 
F., as to all that farm and the lands belonging called Vines in F., and 
twenty-one acres of the ſame farm lie in F., thoſe do not paſs; for 
with without the laſt words, which are reſtrictive, the ſenſe is not 
complete. Per Atkyns, Hard. 225. 


(E 14.) When a Grant ſhall be void. 


(E 14.) Fit be uncertain.) A grant ſhall be void, if it be totally 
uncertain ; as, if a man grant as many trees as can be ſpared in his 
manor. Bridg. 12. Ville ante, (A 3.) | 

If he*%grant 10/. per ann. parcel of his manor, without other cer- 
tainty. Bridg. 12. 


(F) A Grantor cannot defeat his own Grant. 


| A Grantor cannot defeat his own grant : and therefore, if a man 


grant twenty of his beſt trees to be taken in ten years, the grantor 
cannot cut down trees without the conſent of the grantee. R. 


2 Lev. 142, 


(G) Grant by the King. 
(G 1.) What Things he may grant. 


| = a grant by the king ſhall be made, by writ or patent, and 
under what ſeal, vide in Patent, (A—B—C 1, Sc.) 

The king, as well as a common perſon, may make a grant of all 
lands, and tenements, or other inheritances, which are veſted in him 
at the time of the grant. 2 Rol. 198. J. 15. . 

As, he may grant lands, which come to him by deſcent, or eſcheat 
before office found ; for the freehold is caſt upon him by law. Vide 
in Prerogative, (D 66, Sc.) i E T2 

So, lands, which come in remainder, or reverſion, after a particu- 
lar eſtate determined. | 

Or, if the particular eſtate be determined by a condition broken, 


tho' the breach does not appear upon record. 2 Rol. 184. J. 10. 15. 
Vide Prerogative, (D 70.) | 


So, if an office be forfeited for being in arrear in an account, or 
other negle of a thing required by the patent upon pain N for- 
| feiture, 


66 


443. 


aA 0 


ſeiture, where it appears by the record, that the party is in arrear, 


Oc. the king may grant the office to another, without a ſcire faciar 


againſt the patentee, or office, or other matter of record, which finds 

the forfeiture. Dy. 211. 2 Rol. 184. J. 25. | | 3 
So, if lands forfeited for treaſon are veſted in the king by the ff. 

33 H. 8. or any particular ſtatute, the king may grant them before, 


office found, notwithſtanding the ,. 18 H. 6. 6. 2 Rol. 184. J. 40. 


So, the king may grant a condition, right, poſlibility, or che en 
ofion. Vide in Aſigument (D). 

A ward, Sc. cum acciderit. 2 Rol. 198. J. 23. | 

All wards, marriages, &c. to ſuch a value until ſuch a time. 2 Rel. 
298. J. 21. of, "Hp 

"So, a power of aſſenting to an election of a biſhop, abbot, Cc. 

2 Rel. 187. J. 22. 25. | „ 

What juriſdictions, franchiſes, exemptions, offices, impoſitions, Oe. 
the king may grant. Vide in Prærogative, (D 28, Cc.) 


(8 2.) What not. 


But the king cannot grant a thing intruſted to him in reſpect of his 
ſovereignty ; as, the lapſe of a church, before or after it becomes void. 
2 Rol. 187. 1.32. 35. Vide £ſgliſe, (H 11.) 

Nor, purveyance, butlerage, priſage, &c. 2 Rol. 187. J. 35. Vide 
Prerogative, (D 41, 42. 45.) | 

Nor, the power to make a diſpenſation of a ſtatute. 7 Co. 36. b. 
So, he cannot grant the lands or good of a recuſant convict, be- 
fore the commiſhon returned. 2 Rel. 184. J. 20. Gs 

Nor, the lands or goods of one attainted of treaſon, before his at- 
tainder. Per fix F. five cont. Dy. 108. a. 

Tho” the treaſon was committed at the time of the grant, and the 
forfeiture has relation to the offence. Yu. Dy. 108. | | 

So, the king cannot grant the proſecution, or execution of any 
penal ſtatute to another; ſor it is intruſted with him as the head of 
the weal-public. R. 7 Co. 37. a. 98 

Nor, the penalty or benefit of a penal ſtatute, before it be reco- 
vered. 7 Co. 36. b. 37. a. | | | 

Nor, any fine or forteiture of a particular-perſon, before he be con- 
victed. Decl4 by the fl. 1 W. & AM. 2. that ſuch grant or promiſe is 
illegal and void. 

[If the king's grant by letters patent be void, as being contrary to 
law, yet if the letters patent are confirmed by act of parliament, it 


makes all good. Sherlock v. Dean and Chapter of Norwich, H. 5 G. 
Fort. 222. Str. 159.] ] | 


(G 3.) When it binds his Succeſſor. 
If the king grant lands or tenements, of which he has the fee, the 
grant binds his ſucceſſor. 
So, if he grant a wine licence; for he has an inheritance in it, and 
the intereſt paſſes, and not tlie authority. R. 1 Sid. 6. | 
So, in all caſes, where the king grants an intereſt. Adm. Hard. 


As, if he grant to an alien, for him and his ſucceſſors, to be free 
from alien cuſtoms. Hard, 444. N 3 
| Ts» 
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To his tenant, chat his heir ſhall not be in ward; for he has an 
inheritance in the ſeigniory. Hard. 444. 

Or, that he may alien in mortmain. Did. 

So, if the king grant to a college to be diſcharged of toll, without 
ſaying, for him and his ſucceſſors ; it ſhall be diſcharged in the time of 
the ſucceſſor, as well as where an intereſt paſſes, R. Tel. 15. 

1 a grant by the king during his will determines by his death, 

9. 176. 5 

gt grant of a mere licence, or authority. Hard. 443. 


(G 4.) What Grant ſhall be good. 


(G 4.) In reſpect of the eftate of the king, or the mentioning of it.] 
Every grant of the king, of a thing which he may grant, where 
he is appriſed of his intereſt, and of the cauſe and circumftances 
of the grant, will be good. | 

Tho! every thing is not performed which ſeemed deſigned, if the 
words of the conſideration are anſwered ; for no inference ſhall be 
made beyond the words; as, if the king grant, in conſideration of the 
ſurrender of a patent by A. and his wife, where the wife cannot ſur- 
render; for mention is made only of the ſurrender of the patent, and 
not the eſtate. R. 1 Co. 42. 4. | | 

Or, in conſideration of the ſurrender of a former patent to be can- 
celled ; if it be delivered into Chancery, tho? it be not cancelled. R. 
10 Co. 67. ö. 2 Rol. 199. J. 35. 

In conſideration, that the leſſee for years, being then in poſſeſſion, 
ſurrender, the king grants a new leaſe, it is ſufficient ; for the accept- 
ance of the new leaſe is a ſurrender, and the king takes notice that he 
was then poſſeſſed. 10 Co. 67. 2 Rol. 199. J. 40. | 

Tho! the king does not recite his own eſtate; for he need not do 


| fo. 1 Co. 45.6. 51. 4. Mo. 318. 320. | 


. So, if he recite falſely, that he has an eſtate in poſſeſſion by the 
ſurrender of a grant in tail, and grants the manor to B., he ſhall have 
the reverſion, tho he cannot take the poſſeſſion. R. 6 Co. 55. 8 Cv. 
6. a. TER | 
: So, if he recites a grant in tail, and afterwards grants manerii re- 
vertionem, necnon manerium prediftum, the grant is not void for un- 
certainty ; but if the tail be in 2/7 the reverſion paſſes, otherwiſe the 
poſſeſſion. R. 8 Co. 167. 
So, if the king licenſe his tenant to alien in mortmain, he need 
not mention * holds. 41 Af. 19. | 8 
Tho' the king does not mention when the grant ſhall commence; 
as, if the king recite a grant of pannage, c. to A. for life, and then 
grant it to B., without ſaying; pe mortem, &c. it will be good; for he 
{hall take when he can by law. R. 8 Co. 56. a. 2 Brownl. 232. 234. 
So, if the king grant an office, habendum from the full age of 5. 
_— was then paſſed, it will be good for the future time. R. 9 Co. 
47- 0: | | 
So, if the king grant an advowſon to A. and the heirs male of his 
body, who re-grants it to the king in fee, and the king afterwards 
grants it to B. and his heirs ; the grant to B. will be good, for the 
king is ſeiſed in fee preſently, and the recital of his eſtate is not ne- 
cellary. R. Cro. El. 519. 80 
5 | , 


of his purchaſe. 2 Rel. 184. J. 54. 


redictum. Pl. Com. 1 2. 6. 
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So, the king's grant will be good, tho? it does not mention what 
eſtate the grantee ſhall have; for he ſhall take at the will of the king. 
R. 8 Fac. ut dicitur per Hale, 1 Vent. 408. | 

So, if the king has a conditional eſtate in fee, and grants in fee, it 
will be good. 1 Co. 49. b. : » I 

Or, has it pur auter vie, and grants fotum ſtatum, or for 40 years; 
for the grant was lawful, tho' the grantee cannot have it for 40 years 
abſolutely. R. 7 Co. 12. a. Mo. 321. 


(G 5.) In reſpe of certainty.] So, a grant of the king, which has 


ſufficient certainty for ſhewing fully that the king was not deceived, 


will be good; as, if the king grant the manor of B., without ſaying, 
in _ county it lies: but the county muſt be alleged in pleading. 
0. 47. 4. | 
: The” he has another manor of the ſame name; for it ſhall be 
diſtinguiſhed by the tenure, value, occupant, or particular, &c. 
9 Co. 47. a. | | 
So, if the king grant all his lands, tenements, and hereditaments in 
D., an advowſon, mill, piſcary in groſs, &c. paſs tho* not particularly 


named: but they ſhall be ſeverally demanded in a præcipe. 2 Rel. 


186. J. 5. 193. J. 16. 194. J. 5. J. 
If the king grant. a meſſuage and all lands ſpeFantes aut cum eo 
dimiſſas, lands enjoyed with it for a convenient time paſs. R. Cro. 


Car. 169. 


So, if the king's grant refers to another thing which is certain, it 
is ſuſhcient; for id certum ęſt quod certum reddi poteſt : as, if he grant 
to a city, Sc. all liberties which London has, without ſaying, what 


| liberties London has. 20 H. 7. 7. b. 


Tho' the reference be to a matter in pais : as, if the king grant an 


oſſice, liberties, Sc. adeo plene ſicut aliquis alius enjoyed them; the 


grantee ſhall have all advantages which any former patentee en- 
joyed ; as, he may make a deputy, if the former patentee had made 
one. R. 9 Co. 30. a. 52.4. R. 19 Co. 64. 2 Rol. 185. J. 45. 

An advowſon appendant paſſes, tho' the Af. Prer. Reg. ſays, that it 
does not paſs without expreſs mention; for it ſhall be ſatisfied b 
words zquipollent. 43 Ed. 3. 22. 6. Dy. 350. b. 2 Rol. 185. 
J. 30. R. 10 Co. 64. 6. | 

If he grant a manor cum tot. tal. francheſ. libertat., &. qual. A. 
had; the grantee ſhall have all franchiſes, &c. which A. enjoyed. 

Pl. Com. 12. b. 2 Rol. 185. J. 5. 20. Co. L. 121. 5. Jen. 349. 

Or, 2t. tal. francheſ., & c. qual. A. or any predeceſſor had; he ſhall 


have all that any tenant for life of the manor had, tho A. had them 


not. R. 9 Co. 30. a. | 
If he grant a manor with all franchiſes, &c. belonging at the time 
Cum omnibus exitibus amerciamentis & proficuis reſidentium infra M. 
So, if the king, in conſideration of 20 l. paid, grant; it is ſuffi- 
cient without ſhewing that it was paid: for it is a perſonal thing 
— and accepted by the king. R. 10 Co. 67. b. 2 Kol. 200. 
10. \ i 
Or, in conſideration, that the grantee ſhall repair; if the grantee 
Vol. IV. | does 
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does not repair, the grant is not void, for the king may have cove. 
nant. 2 Rel. 200. J. 5. 
So, if the king grant, in coſideration of a ſurrender z it is ſuffi- 
cient, tho? the ſurrender was not inrolled till after the grant: for the 
ſurrender was good, tho' not completed. Per Hob. 221. | 
_ © So, if the king be miſinformed, but not deceived, it will be good: 
ns, if he let land, which is recited to be 10 J. per annum when it was 
20 J. rendring 20 J. per annum. Per Poph. Tel. 48. 
If he recite land to be concealed, when it was not : where it ap- 
pears that he intends a grant of the land, tho not concealed. Sal. 561, 
If he grant the manor of B. quod manerium fuit ſciſitum in manus 
nftras, &c. tho' it was not fo. R. 10 (. 113. 4. | 
Or, the office of parker of B. quod II. habuit ; for it was added for 
the more certainty. 10 Co. 113. 4. | 
Or, the manor of D. quod fuit in tenura de B., when it was not. 
Ibid. | | 
Or, a manor and advowſon, ages pleue as we by any means had it 


cuidam . archiepiſcopo dudum ſpectan.; where the archbiſhop had the 
manor, but not the advowſon. R. 2 Mo. 1. 4 
Or, if he grant lands, all which are of ſuch a value; tho' tha 
value be miſrecited, if there be a na 9/?arte of the miſrecital of the 4 
value. R. Hard. 232. 5 . 
(G 6.) What ſhall be void. 
(G 6.) If it be uncertain.) But generally, the king's grant will be 8 
void for uncertainty z as, if the king grant ſuch a toll as was taken 
at B. nut alibi in Anglia; it will be void, tho' toll was taken at B. 
2 Rol. 196. J. zo. ä 5 
Or, all amerciaments before his juſtices, without faying, what 8” 
Juſtices, of B. R. in eyre, or juſtices of peace, Sc. Co. Ent. 384. / 
Or, a grant to 4. to be exempt from the office of ſheriff, without 92 
ſaying, of what county. Bid. | | 15 
Or, to have catalla felon., without ſaying, in what manor, or county. 
Ibid. | | | 
Jo have the cuſtody of all his houſes, without ſaying, what in 0 
particular. R. Jon. 293, 4. | 
( 7.) If too general.) So, words too general are not ſufficient in : 
the king's grant: as, if bona felon., & c. which he in grant, and not 7 
in preſcription, are re- united to the crown, or extinguiſhed, and af- 
terwards the king grants the manor cum tot. tal. libertat. privileg., &c. 1 
gual, A. nuper abbas habuit, who claimed the ſame privileges by char- 
ter; the grantee ſhall not have bona felon. by ſuch general words. R. w 
2 Rel. 193. l. go. Fon. 349. Vide Franchiſes, (G 1.) m 
So, general words in the king's grant never extend to a grant of 1 
hings, which belong to the king by virtue of his prerogative ; for 7 


uch ought to be expreſsly mentioned. 2 Rol. 195. E. 

If the king has land by extent for a debt, and grants the land to 
A. that does not paſs the debt, without ſpecial words. R. 3 Lev. 135- 
If he grant ſuch a waſte, that does not paſs royal mines there. 
1 Co. 46. 6. , | | | 

Or, if he grant all mines, gold or ſilver mines do not paſs, not being 

expreſsly mentioned. 1 Co. 46. 6. | If 
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If he grant all the demeſnes of the manor of D., copyholds, tho 
they are part of the manor, do not paſs. R. 1 Co. 46. 6. 

If the king ſeiſed of the rectory of D. which was appropriated to 
an abbey, grant the advowſon of the church of D., the rectory does 
not paſs, nor the advowſon as an advowſon in groſs; for by the ap- 
propriation that was extinguiſhed. R. 2 Lev. 89. ; 


G 8.) If the king be deceived. By miſinformation of his intereſt.) So, 

if - Wee de a in his — be void. 9 H. 6. 28. 6. 
1 Co. 44. a. . | 

As, if the king grant a greater eſtate than he could lawfully do : 
as, if the king, ſeiſed for life, or for years, grant in fee; it will be 
void for the whole, for the king was deceived. 1 Co. 44. a. Mo. 321. 
R. 3 Lev. 135. ON | 

So, if the king, ſeiſed in tail, grant in fee. | 

Or, ſeiſed in tail, remainder to himſelf in fee, grant in tail; for 
his intent was to make an eſtate- tail in poſſeſſion, which he could not. 
R. per ſeven F. teuo cont. 1 Co. 49, 50. Alt. Woods. | 

So, if he grant for life, and afterwards the reverſion in fee, it will 


be void for the whole. 1 Co. 50. ö. : 


So, a licence to a tenant to alien generally, if he had only an eſtate» 


tall, will be void. 21 Af. 15. 40 Aff. 36. 


So, if the king grant manerium de R. M. in com. L. where they 
are ſeveral manors. R. 1 Co. 46. 5 | | | 
Or, manerium de R. cum M. 1 Co. 46. 5. | 
If he grant a fair, market, Cc. on the ſame day on which there 


Was an antient fair, &'c. 1 Co. 49. a. 


If he grant a rectory cum decimis, &c. prout abbas ; the advowſon 


does not pals, for the king intended a grant of a lay-fee. 2 Rol. 189. 
. 16. | 


Or, a manor with the franchiſes, Sc. which A. had; when the 
liberties were reſumed from A. 2 Ru. 185. J. 10. 
Or, lands in N. and all courts leet, Qc. premiſſis ſpectan.; wherg 


the lect belongs to the hundred. R. Mo. 427. 


(G g.). By falſe ſuggeſtion.] So, if the king's grant be founded upon 
a falſe ſuggeſtion, it will be void; as, if land be recited to be only 
lol. per ann. when it was 20/. 9 H 6.28. b. 2 Rol. 188. J. 15. 
Tel. 48. | | 
Or, that the king had it by eſcheat, when he had not. 2 Rol. 188. 
20. | 

So, if any thing mentioned as the conſideration of the grant, or 
which ſounds for \ benefit of the king, (be it executed or executory, 
matter of record, or in pajs,) be falſe z the king is deceived, and the 
grant will be void. R. 5 Co. 94. a. 2 Rel. 188. J. 25. 199. J. 30. 50. 
Lane, 75+ 109, | | | CS ee ne 
As, if the king grant, in conſideration of the ſurrender of a prior 
intereſt or eſtate ; when the ſurrender was only in appearance. Dy. 


332. 


Or, the whole wa not ſurrendred. Dy. 352. K. 5 Co. 94. . 

Did. 2 Rel. 189. J. 358. K. ibidem, I. 25. 45. | 
If he grant, in conſideration of a grant or ſurrender by an huſband 
3 and 
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and wife; for the wife could not ſurrender. R. Hab. 223. 2 Kal. 


199. J. 45. 


In conſideration of a ſurrender; when part was leaſed to another, 
2 Rol. 188. J. 25. Per three Bar. Lane, 75. 109. 

In conſideration of an antient rent of 5 J. 16s. 8 d. when the rent 

was 6/., but 3 5. 4d. allowed for payment at the Zxchequer ; for the 


rent here is the conſideration. &. Tel. 43. 48. 


In conſideration of a ſurrender, when the ſurrender was conditional. 
2 Rol. 199. J. 52. 


— 


In conſideration of the furrender of a leaſe; and the leaſe was void. | 
R. 5 Co. 94. a. | | | 
So, if the king grant a rectory; if it is not in leaſe, or if it be, after 


the term, when part was in leaſc; it will be void: for it was intended 
that all ſhould paſs at the ſame time R. Tel. 43. 48. 2 Cre. 34, 35. 


50, if the recital of a thing in a patent which ſounds to the king's 
benefit be falſe, the -grant will be void, for the king is deceived. 


2 Co. 54. 1 Co. 43. a. Dy. 352. a. 11 Co. 90. 2 Rol. 188. J. 12. 
As, if it recite a grant of a reverſion which was void, and the grant 
to commence after it. R. 11 Co. 4. b. 2 Rol. 188. J. 32. 
If it recite an inſtitution of his preſentation; and he then confirms 
it; where the preſentation was repealed. 2 Rol. 188. J. 45. 


If the king leaſe for 21 years after a former leaſe to A. determines; 


which was before ſurrendred. R. 3 Leo. 5, 6. 

If he grant a manor ades plene as ſuch an abbot had it; the advow- 
ſon appendant in the hands of the abbot, which was then in groſs in 
the hands of the king, does not paſs. 2 Med. 2. | | 

But a recital which is true in terms is ſufficient : as, if the king 
recite that the eſtate was upon condition; tho' the condition be broken, 
it does not hurt: for he does not ſay that the condition continues, and 


the breach is only matter in puis. R. 2 Co. 54. b. 


So, a falſe recital of a matter in pais executed does not hurt: as, if 
the king recite, that his eſtate is fraudulent prout nobis ſatis liguct. 
R. 2 Co. 54. 3 | 

80, a falſe recital of a thing, which need not be recited, does not 
hurt. Vide ante, (G 4.) | | | 1 5 

So, the recital of a conſideration which is falſe does not hurt: as, 
if the good ſervice by A. in war; where none was done. Semb. Br. 
Patent, 1. | | 


(G 10.) When a Recital is neceſſary. 


If the king grant a reverſion upon an eſtate for life, or years, he 
ought to make a recital of the particular eſtate, otherwiſe it will be 
void. R. 1 Co. 44. a. 50. R. 4 Co. 35. b. 8 Co. 56. Sav. 58, 9. 

Or, a reverſion expeCtant upon an eſtate-tail. Mo. 206. 

Tho? a ſubſequent leaſe recites both the former leaſes, the leaſe not 
reciting the former will be void. Sav. 58, g. 

So, if he grant a preſentation to B. after a preſentation of A. with. 
out mentioning of it; the firſt ſhall not be revoked, but the ſecond 
preſentation is void. Dy. 339. b. 2 Rol. 188. J. 40. R. cont. 19% 
J. 30. Vide Eſglife, (H 10.) "xp | 

So, if the king grant an office for life, and afterwards grant the 
ſame office poſt mortem, & c. to another, he ought to recite the - 


grant, tho? it is not properly a reverſion. . R. 2 Rel. 190. J. 20. _ 
$7. a. "TM 
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So, if che king leaſe to A. and afterwards make a new leaſe to him, 
without mentioning the firſt ; it will be void, tho? it operates as a ſur- 
render of the former leaſe. R. 2 Nol. 190. 1. 25. 

But if the king make a leaſe at will, and afterwards grant the ſame 

land to another, he need not mention the leaſe at will. 

Or, a grant, which imports a charge or truſt, without fee or profit 


Bro. Patent, 2. 


So, if a reverſion, depending upon an eſtate for life, or years, come 
the king; in the grant of it he need not mention the leaſe, becauſe 
it is not upon record. Bro. Patent, 93. Per Moor acc.; ſed And. cont. 
Mo. 206. Acc. Dy. 233. 4. 6 Co. 56. a. 2 Rol. 199. J. 10. 2 Brownl. 
241. Hard. 499. 

So, if the king leaſe a copyhold, pry afterwards grant the fame 
land to another. 2 Ro. 196. J. 50. 

Or, leaſe part of a manor, and afterwards leaſe the manor to 
another, without recital of the former leaſe. R. 1 And. 46. | 

So, where the recital of a leaſe is neceſſary, it is ſufficient if he 
grant the land in leaſe for life, or years, or the reverſion” expectant 
upon ſuch leaſe, without expreſs mention of the patent, or date. 
Bro. Patent, 96. 2 Rol. 1do. J. 40. 191. J. 1. 

90, if the date be miſtaken. Bro. Patent, 96. 2 Rol. 190. J. 45. 

So, tho' the patent does not recite the leaſe, but concludes, notavith- 
Handing it be in leaſe for life, or years of record, or otheraiſe. 2 Rol. 190. 
J. 50. KR. 4 Co. 35. b. 

So, if there be a grant of a reverſion expectant upon a leaſe for life, 
or years. R. 4 Co. 35.b. 2 Rol. 191. J. 5. 

So, if an eſtate comes to the king, ſubject to a leaſe for life, and 
alſo for years, and the king reciting the leaſe for life demiſes the lands 
after the death of the life, or when they ſhall come to the king's 
hands. Dub. For it does not appear, elicther the king intended to 
demiſe the reverſion or the poſſeſſion. Hard. 499- 


(G 11.) The King's Grant does not enure to a double Intent. 


So, the king's grant cannot enure to-a double intent, but he ſhall 
be intended to be deceived: as, if he grant zenere placita coram his 
bailiffs, ſteward, or juſtice ; if there are not ſuch otticers before the 
grant, it does not enure to make ſuch ofhcers, and likewife to give 


conufance or pleas to them. 2 Rol. 196. J. 42. 


So, if he grant to a ſpiritual corporatibn a church in perpetuum, 
it hall not enure to a grant of the church, and likewiſe to make an 
appropriation. 2 Rel. 196. J. 45. 

If he grant a copyhold for life, it does not enure to a grant and 
deſtruction of the copyhold. 2 Rel. 196. J. 50. 

If he leaſe for years, a leaſe afterwards to 'he ſame leflee for more 


Fears, will be void. Lane, 22. 


If the king be deceived in his grant, it will te void, tho' made ex 
cert ſcientid, &c. R. 1 Co. 49. Alt. Woods, for that docs not 
help a falſity. Per Mansod, Sav. 5. Vide peſt. (G 12.) 


(G 12.) How the King's Grant ſhall be expounded. 


If the king's grant can enure to two intents, it ſhall be taken to 
the intent that makes moſt for the king's benefit. * 21 Ed. 4. 48. b. * 
2K. 5 4+ (4. Tat. 384. a. Vide ante, (I 95 Sc.) 
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And therefore it ſhall be conſtrued ſtrictly: as, if the king grant 2 | 


manor purchaſed by him, with all franchiſes belonging, &c. the fran- 
chiſes in the hands of the feoffor do not paſs; for by the purchaſe of 


the king they are re- annexed to the crown. 2 Rol. 184. J. 50. 193. 


l. 30. _—_ | TW 

If he grant a manor with all lands, &c. accepted or reputed as par- 
cel; nothing paſſes which is not parcel in truth and of Tight. R. 
2 Rol. 186. J. 25. 

And it muſt have been parcel time out of mind, &c. 2 Rol. 186. 
J. 30. 0 | | 

If the king grant all the iſſues, fines, and amerciaments of his own 
tenants; the grantee ſhall not have the amerciaments of him, who 
holds of the grantee and another. 2 Rol. 193. J. ult. 

If he grant a diſcharge from all cuſtoms, it ſhall not be extended to 
magna & nova cuſtuma, tho' there has been an uſage for diſcharge from 


them. 2 Rol. 194. /. 10. 


If he grant a forfeitute for a treſpaſs, or other offence for which a 
man {hall loſe life or member, it does not extend to a forfeiture upon 
an outlawry, or premunire. 2 Rol. 194. l. 35. 42. 

If he grant b:na & catalla ſua, it does not paſs ſpecialties. 2 Rel. 195. 
J. 20. | 


If he grant Bana & catalla felonum de hominibus ſuis, it does not ex- 


tend to goods of his homagers without ſpecial uſage. 2 Kol. 195. 
223 | | 


If he grant ſervices, and that the grantee ſhall be as free as the 


king in his crown; that does not extend to the diſcharge of a corody, 
penſion, fine for alienation, &c. 2 Rol. 195. I. 40. 45. | 
But the king's grant ſhall have a reaſonable conſtruction ; as, if the 


king grant the office of the king's tennis plays; he ſhall have the office, . 


when thoſe of the houſehold play, as well as the king in perſon. K. 
8 C2. 45. b. o 
A commiſſion to take ſinging boys out of the cathedrals for the king's 


chapel ſhall be conſtrued of thofe who get a livelihood there by ſing- 


ing, not of the fon of a gentleman who is inſtructed there. K. 
8 Co. 46. a. 

If queen Elizabeth had granted a manor with all woods, Cc. mods 
vel antehac reputat. parcell.; a wood parcel at the time of Ed. 6. paſſes, 
tho” not if it was of a longer time, unleſs unquam antehac was added. 
R. Dy. 362. a. Co. Ent. 384. a. 2 Rob. 186. J. 15. | 

If the had granted fotam reforian ſuam in the ſingular number, tho 
there were originally two rectories, and they were appropriated ſe- 
yerally in the time of Ed. 3. it will be good, being reputed as one 
from the time of Ed. 3. R. 2 Rol. 186. J. 50. 

If the king grant the rectory of M. in the county of N. with all 
lands, tithes, Sc. eedem rectoriæ ſpectan.; tithes, Cc. in the county 
of York belonging to it, paſs. Semb. Sav. 55. | 

So, where the king's grant is capable of two conſtructions, by the 
one of which it will be valid, and by the other void, conſtruction ſhall 
be made to make it valid ; for that will be no more for the benefit of 
the ſubject and the honour of the king, which ought to be more re- 
garded than his profit. R. 9 Co. 131. a. 10 Ce. 67. 5. R. 6 Co. 0. 

As, if there be a grant to diſcharge one from the collection of tithes 


granted per clerym Angle ; be thall be diſcharged if the grant be per 


clerum 


kk _ — —— — 


r 


great lengih of poſſeſſhhon. Coꝛop. 215. 
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clerum provincie Cantuarienſin: for it is not uſual to have a grant by 
both provinces together. R. 21 Ed. 4. 48. b. N. per all the F. 
2K. 3. | : | : 

If . grant all lands, tenements, and hereditaments to a priory 
pertin., and all piſcaries, &c. ſpectan. to the ſaid manor; a pilcary, 
&c. in groſs paſles : for it was not reſtrained by the laſt, being with- 
in the firſt words. R. 2 Rol. 185. J. 50. , 

If the king grant a manor and all waifs, eſt rays, bona felonum, &c. 


_ eidem manerio ſpectan., bona felonum, & c. which canpot be claimed by 


preſcription without charter, paſs, tho' never uſed With the manor. 
R. 2 Rol. 192. J. 45. 9 Co. 27. b. . 55 
So, if the king's grant be ex certd ſcientid & mero motu, it ſhall be 
taken more 2 againſt the king, and beneficial for the ſubject: 
as, if the king pardon a ſheriff all contempts, he ſhall be excuſed oſ 
a falſe return. 36 H. 6. 24..b. 37 H. 6. 21. b. Co. Ent. 384. 2 
If he pardon A. B. all debts ex certd ſcientid, &c. debts as ſheriff 
are diſcharged, as well as others. R. 2 R. 3. 7. a. R. 1 H. 7.13. a. 
Apr. 1 Co. 49. 4. 5 | BE 
So, a grant ex certd ſcientid, &c. diſpenſes with uncertainties. 
Per Manwd, Sav. 5. | | 9 
But a grant ex certd ſcientid, &c. ſhall not be expounded contrary 
to the proper ſignification of the words: as, if he grant a portion of 
tithes in N. where he has only tithes parcel of a 1 it ſhall not 
be extended to them: for portio decimarum imports tithes in groſs. 
R. 4 Co. 35. a. ES 
So, a grant of all the demeſnes lands of a manor ſhall not be ex- 


tended to * tho' by law they are parcel of the demeſnes. 


K. I Co. 46. 


(G 13.) When a grant ſhall be preſumed.) [Tho' the crown is not 
bound by the ſtatute of limitations, yet a grant may be preſumed from 

Poſſeſſion for 350 years was held by the court as ſufficient ground 
of preſumption, to be left to a jury. IA. 102. 3 

Thoꝰ the record be not produced, nor any evidence given of its 
being loſt; yet under circumſtances, it may be left to the conſider- 
ation of a jury, or a court of equity, whether there be not ſufficient 
ground to preſume a charter. Id. 110. 


Vide more relating to Grant, in Annuity, (A 1, &c.)—Biens, (D 2.) 
—Chimin, (D 3.)— Common (O). Condition, (A 2, 3.—D 4.)—Copy- 
held, (C 1, Cc. Courts, (P 1. Ireland (D).—Literties (B).—Mark- 
et, (C 1, Ge. — Officer, (B 1, c. Pardon (A—B—G).—Preroga- 


dre, (D 24. — Rent, (C 8.)— /, (G 2.) 


GREAT SEAL. 
Vide Patent, (C 2.) 


GREEN CLOTH. 
Vide Courts (G). 
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GUERNSEY, Iſle of 
Vide Navigation, (F 4.) 
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HABEAS CORPUS. 
(A) By what Court granted, 


N habeas corpus is a writ for bringing the body of him, who is 


impriſoned, before the court, cum cauſd deteritionis. 


in reſpect of a privilege, which the party claims, to be impriſoned 
elſewhere. | | 
By the common law, the writ of habeas corpus cum cauſa detentionis 
might be granted out of the Chancery within the term, or vacation; for 
the Chancery is always open. 2 Int. 53. 4 Int. 81. 290. 
And by B. R. within term. 2 [nft. 53. 4 Inſt. 81. 290. 
And that, in all caſes for perſons privileged or not privileged. 
2 Inft. 52, 53. 4 Lift. 71. 290. 
So, it lies out of C. B. or Exchequer, for perſons there privileged. 
2 Inſt. 53. marg. 4 Inſt. 290. 2 Hl. Hiſt. P. C. 144. | 
| So, tho! they are not privileged there. Yau. 154, 155, 156. 


2 Fon. 13. 17. K. cont. per three F. 2 Mod. 198. Semb. 2 Mod. 306. 


Cont. per North, 1 Mod 235. It ſhall not be granted. 2 Vent. 24. 
R. acc. per three F. Vaughan cont. Cart. 222. | | 

But tho' an habeas corpus may be granted by C. B. yet it is not the 
proper court for it; becauſe it cannot diſcharge, or intermeddle as 
B. R. may, if it is a criminal matter. Per Vaughan, Cart. 222. 

[C. B. has a general juriſdiction to grant it in all caſes whatſocver. 


Mood's caſe, H. 11 G. 3. 3 Will. 172. 2 Bl. Rep. 745. 


By the /?. 31 Car. 2. 2. an habeas corpus may be obtained in term 
out of the court of Chancery, or Zxchequer, as well as B. R. or C. B., 
by any priſoner. | 5 

And in vacation on complaint, Qc. the chancellor or keeper, any 
juſtice of the one bench, or the other, or baron of the coif, ſhall on 


view of the copy of the commitment, or oath of denial of the copy of 


it, and requeſt of the party, or ſome other in his behalf, in writing 
ſubſcribed by two witneſſes preſent at the delivery, award an habeas 
corpus to the officer, in whoſe cuſtody the party is, returnable in- 
mediate before himſelf, or ſome other juſtice, or baron, under the 
ſeal of the court whereof he is a judge, Ec. on pain of pool. to the 
party grieved. 

And it may be directed and run to any county palatine, cingue-bort, 
or other privileged place in England, Ferſey, or Guernſey. Latch, 160. 

So, to Ireland. Semb. 1 Vent. 357. | BED 

So, it lies, tho” a certiorari be taken away in ſuch caſe by ſtatute. 
Per Hale, 1 Med. 102. | 

[ Habeas corpus ad teflificandum, lies to remove a priſoner in exe- 
cution, to be a witneſs; yet, where it appears to be a contrivancey 


the court will not grant it; as, if A. convicted of bribery on the _ 


0 


And it _ be granted, in reſpect of an unlawful commitment, or 4 
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of B. indicts him for perjury in that very oath, they will not grant it. 


Rex v. Burbage, T. 3 G. 3. 3 B. M. 1440. ; 
So, a habeas corpus lies to bring up a priſoner to give evidence. 


But a habeas corpus ad teflificandum ought not to .be granted to bring 


up a ſailor on board a ſhip, who 1s not detained there as a priſoner, 
without an affidavit that he has been ſerved with a /ubpzna, and is 
willing to attend. Corvp. 672. ; 7 i 

[Neither will it lie, to bring up a priſoner of war. Doug. 419.] 


(B) For what Cauſe. Habeas Corpus ad Subjictendum et 


Recipiendum. 


AN habeas corpus ought to be granted of right. R. 2 Inſt. 615. R- 
in Parl. 1 Ruſb. 5 13. Vide pet. (G 1, 2.—H 1, 2.) . 


And therefore, if a man be impriſoned for any cauſe, except upon 


a conviction for a crime, or in execution, he may have an habeas cor- 


pus cum my detentionis, & c. 2 Inft. 52. 2 H. Hiſt. 143%. © 
So, by the ft. 31 Car. 2. 2. a perſon committed or detained for any 
crime, unleſs for treaſon or felony plainly expreſſed in the warrant, 


(other than perſons convict, or in execution by legal proceſs,) may in 


vacation complain or appeal to the chancellor, juſtice, or baron, &c. 
who ſhall award an habeas corpus, &c. BE 

And by this ſtatute C. B. has juriſdiction to bail, diſcharge, or re- 
mand. 2 H. Hiſt. 144. | 

And if the crime appears, C. B. may bail quoad the action, and re- 
mand guzad the crime. Hid. | | | 

If he be committed by warrant of the chief juſtice of B. R. he 
ought to be brought to the court by habeas corpus, not by rule. 
1 Sal. 349. | 

So, if a perſon be lawfully impriſoned, and afterwards unlawfully 
detained, he may have an habeas corpus for his diſcharge : as, if a 
foreſter take a man with the manner within a foreſt, or a man may be 
indicted for killing or hunting a deer in the foreſt, as he may, who 
afterwards offers ſuihcient pledges which are refuſed ; the offender 


ſhall have an habeas corpus, whereupon he ſhall be bailed for his ap- 


pearance at the next eyre. 4 [nft. 290. 
[It will be granted for detaining a child under age from her father. 


11 Bl. Rep. 386.] 


[A man impreſſed under a preſs- act, who is not in cuſtody, (either 
as having abſconded, or as being promoted to be a corporal,) cannot 
bring habeas corpus ; but the court will, on motion, grant a rule to 
the commiſſioners for putting the act in execution, to ſhew cauſe why 


he ſhould not be diſcharged. Rex v. Dawes, Rex v. Keſſel, I. 31 G. 2. 


1 B. M. 636, 637.] | 

[The fat. 6 & 7 Will. 3. c. 18. ſ. 19. which allows to the maſter of 
every ſhip, engaged in the coal trade, two ſeamen free from impreſſing, 
is ſtill in force; and if the maſter nominate thoſe ſeamen before the 
ſhip ſails, and they be afterwards impreſſed, the court of B. R. will 
grant an habeas corpus to the officer impreſſing them, to bring them 


up that they might be diſcharged. Ex parte Dryden, M. 34 Geo. * 


5 J. R. 417. Ex parte Gallile, T. 38 Geo. 3. 7 J. R. 673. contra.] * 
| 14 | | 


[A ſea- 


—— — — — —— 


S 


176 HAB TAS CORPUS. 


[A ſea-faring man, ſerving the office of headborough, is not there. 
by exempted from being imprefled. Ex parte Fox, E. 33 Gee. 3. 
5 I. R. 276. | | | EO 

[If the perſon confined is too weak to be brought into court, they 
will make a rule that certain perſons ſhall have acceſs to him. Rex 
v. Wright, M. 1 G. 3. 2B. M. 1099. Rex v. Turlington, H. 1 G. 3. 
2 B. M. 1115.4 | | | x 

[But will not give that liberty unleſs to perſons who have ſome pre- 
tenſion to demand it. Rex v. Clarke, M. 3 Geo. 3. 3 B. M. 1362.) 


(C) When it ſhall not be allowed. 
| BUT by the ff. 2 H. 5. 2. none ſhall be diſcharged, or bailed upon 


an habeas corpus cum cauſa, & c. if it be returned, that he is in 
priſon on condemnation by judgment againſt him, but he ſhall be 
remanded and kept in ſafe cuſtody till agreement of the party, or 
payment of the ſum adjudged. _ 

So, by the ff. 31 Car. 2. 2. a perſon committed for treaſon or 
felony, plainly expreſſed in the warrant of commitment, or convict, 
or in execution by legal proceſs, is not entitled to an habeas corpus in 
racation by force of that act. 

[To a perſon committed for high-treaſon by rule of court. Rex v. 
Leonard, H. 5 Geo. Str. 142. ] | 

[A perſon committed for high-treaſon done in Scotland, is not 
within the act. Rex v. Mactintoſb, P. 6 Geo. Str. 308.] 

Nor, a perſon wilfully neglecting to pray an habeas corpus by the 
ſpace of two whole terms after his impriſonment. 

So, a peer, impeached by the Houſe of Commons for high treaſon, 
is not de jure bailable in B. R. nor ſhall be bailed in diſcretion, tho” 
he has continued two years in cuſtody; not being. within the %%. 
31 Car. 2. R. Ray. 381. | | 

So, a perſon, committed by the Houſe of Peers, or of Commons, 
being a member of the ſame houſe, ſhall not be diſcharged upon an 
habeas corpus. R. 1 Med. 157, 158. Ld. Shafiſbury. | 
Nor, bailed during the ſeſſion of parliament. R. 1 Mod. 157, 158, 

Per Sir W. Jones, in Parl. 30 December, 1680. [2 Bl. Rep. 754. 

3 Will. 188.] e 8 5 

Tho' the commitment be only for a miſdemeanor. 1 Med. 158. 

So, a perſon committed by the Houſe of Commons for a breach of 
privilege. Per three J. Holt, cont. Sal. 503. * 

So, if it be uſed for avoiding a lawful ſuit, upon ſhewing of this 
at the return, the court will grant a procedends. 1 Sal. 8. 5 

[No habeas corpus lies for an alien enemy, a priſoner of war, how- 
ever ill uſed or deceived. 2 Bl. Rep. 1324.) 

Nor, for a priſoner of war, the ſubject of a neutral power, taken 
in the enemy's ſervice, into which he was forced when taken priſoner 
by them in an Engliſh ſhip. Rex v. Schiever, P. 32 Geo. 2. 2 B. N. 


765.1 
(D) How it ſhall be awarded. 


Y the f. 1 & 2 Ph. & M. 13. no habeas corpus, & c. ſhall be 
granted to remove a priſoner, unleſs ſigned by the chief pals 


HABEAS CORPUS. 315 


or in his abſence by ſome other juſtice of the court, on pain that the 
' writer forfeit 5 J. | „ 

By the ff. 31 Car. 2. 2. an habeas corpus granted purſuant to that 
aft, ſhall be indorſed, per ft. 31 Car. 2. regis, and hgned by the 
judge that awards it. And a writ of habeas corpus if not ſigned by 
a judge, needs not be obeyed. Corp. 672. 5 5 

If an habeas corpus be awarded for any one in priſon for a crime, 
it ſhall not be without motion. 1 Lev. 1. 2 Mod. 306. 

Otherwiſe, where it is for another perſon. 1 Lev. 1. 

So, an habeas c:rpus muſt be directed to the officer in whoſe 
cuſtody the priſoner remains. Sf. 31 Car. 2. 2. 

And therefore, if it be to the ſheriff or gaoler, it is bad. R. 
1 Sal. 350. AS 


(E 1.) How returned. ö 


the /,. 31 Car. 2. 2. if an habeas corpus be ſerved upon an 
officer who hath the cuſtody, or left at the gaol with the under- 
keeper, c. he ſhall in three days after delivery, (if within twenty 
miles, or in ten days if above twenty and under a hundred miles, or 
in twenty days, if above a hundred miles,) return the writ, and 
bring the body, and certify the true cauſe of detainer, or impriſon- 
ment, according to the command of the writ, on payment of 12 d. 
fer mile, and the party's own bond to pay the charge of the return 
if remanded, and not to make eſcape by the way. 

If the officer refuſe to make a return, or bring the body, c. or to 
give a copy of the warrant of commitment in ſix hours after demand, 
he ſhall for the firſt offence forfeit 100 l., and for the ſecond offence 
200 J. and be incapable of office. | 
And a recovery or judgment by any party grieved ſhall be a ſuf- 

ficient conviction for the firſt offence, and any after recovery by a 
party grieved for any offence after the firſt judgment ſhall be a ſuſh- 
cient conviction to bring the party under ho penalty for the ſecond 
offence. | | 

[On a habeas corpus granted by a judge in the vacation, returnable 
immediatz before himſelf at his chambers, the party may be brought 
into court in term. Rex v. Dr. Shebbeare, H. 31 G. 2. 1 B. M. 460. 
Rex v. Mead, P. 31 G. 2. 1 B. M. 542.) | ; 

[Or, if on a habeas corpus fo returnable the party is brought before 
him, he may, if he judges it adviſable, adjourn the return, and 
direct him to be brought into court the firſt day of term.. Rex v. 
Clarke, T. 31 G. 2. 1 B. M.606.] | 

[A conſtable is an officer within the meaning of fat. 31 Car. 2. 
t. 2. and obliged to give copy of warrant of commitment. Hudſon 

v. 7 P. 5 G. Str. 167.] : | 
he ofhcer muſt ſhew by his return, by whom the party was com- 

mitted, and the cauſe of the commitment. 2 Inſt. 55. 

And the return muſt anſwer to the taking, as well as to the de- 
tention. 2 Bl. Rep. 1204.] | 

And if he does not make a return after delivery of the writ, an 
attachment lies againſt him. 2 For. 178. 

Tho? his charges are refuſed ; for the court taxes and compels the 
payment of the charges, if the officer and priſoner do not agree, or 
ke does not pay according to the agreement. R. 2 Jen. 178. 1 

a 7 
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By the common law if an habeas. corpus be not returned, an ating 
and pluries lie, and afterwards an attachment. 2 Lev. 129. 

[The court will require a return to be made to the firſt writ of 
habeas corpus, without ifſuing an alias or a pluries ; and if the firſt 


. O . * o . 
writ he not obeyed, an attachment will immediately iſſue. Rex v. 


Winton, M. 33 Geo. 3. 5 T. R. 89.] 

[If a habeas corpus is not returned, attachment i, ſhall go, 
without rule to return. Rex v. Wright, M. 5 G. 2. Str. 91 5. 

[The court will not grant an attachment to accompany a habeas 

Rex v. E. Ferrers, J. 31 G. 2. 1 B. AH. 631.) N 

If habeas corpus is not obeyed, the court will grant attachment, 
even againſt a peer; for he has no privilege againſt the proceſs of 
Weſtminſter-Hall to compel obedience to habeas corpus. bid. 

And the return ought to be made within three months. 1 Sid. 78. 

[On good cauſe ſhewn, as that the perſon confined is a lunatic, 
confined by her neareſt relations, who are proceeding to get a com- 
miſſion of lunacy, the court will enlarge the time to return. Rex 
v. Clarke, M. 3 G. 3. 3B. M. 1362.] | 

But where the commitment is for treaſon or felony plainly expreſſed 
in the warrant, the officer is not obliged by the /. 31 Car. 2. 2. to 
make a return, as directed by that ſtatute. | 8 

[The court will not receive the return, till the return-day. 2 BY. 


Rep. 805. ] 
| (E 2.) What fhall be a good Return, 


The return to an habeas corpus ought to ſhew the cauſe of com- 
mitment ſpecially and certainly. 2 Infl. 55. R. Cre. Car. 507. K. 
Vau. 137. Pal. 558. Vide in Mandamus, (D 3, &c.) | 

And therefore, if the return be, that he was commited for a contempt 
in not performing an order between A. and B. made upon 3d day of M., it 
will be good. R. Mo. 840. 

"O00; fir not performing an order in the Star-Chamber for ſuch and ſuch 
worde. R. Cro. Car. 168. | = 
Or, not performing an order of the Exchequer for payment of a fine ; 
without ſaying, for what cauſe impoſed ; for it is a court of juſtice. 
R. Cro. Car. 579. | | 
Or, for ſuſpicion of treaſon, without ſaying what ſpecies of treaſon. 

Semb. Pal. 558. | 

So, if the return ſhews a good cauſe of commitment, it will be 
good, altho' it wants form: as, if the return ſays, that it wvas awarded 
in court, quod remaneat in cuſt:dy for a fine, without ſaying, quod com- 
mititur pro fine. R. 5 Mod. 24. 1 Sal. 348. 8 
If it ſhews a judgment by the court of Admiralty, &c. tho' the 

proceeding be irregular. R. 2 Rel. 157. . 

That defendant was committed for back- bearing and carrying away 
a deer, is good after conviction, tho' it does not ſay unlawfully ; but 
not before conviction. Rex v. Hawkins, P. 2 G. Fort. 272. 

[That before delivery of the writ he had delivered the woman to 
her huſband, and knows not where ſhe is. Rex v. Wright, M. 
5 G. 2. 8r.g15.] | : 

[A return to an habeas corpus to bring up the body of Mary Wilker, 
wife of John Wiltet eſq., ſtating that the huſband had executed ar- 


ticles of ſeparation, and covenanted never to diſturb her or any perſon 
; | wi 
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with whom ſhe ſhould live, was holden a good return; the court 
conſidering this agreement to be a formal renunciation by the hui- 
band, of his marital right to ſeize her, or force her back to hve with 
him. Rex v. Mead, 2 31 G. 2. 1 Burr. 542. Semb. 5 J. R. 91. 
[+ That, at the coming of the writ, defendant was not in the 
keeper of the priſon's cuſtody.” Rex v. Bethuen, M. 12 G. 2. Andr. 
281. | 
ri That, before the coming of the writ, defendant. was diſcharged 
out of his cuſtody by an order of ſeſſions,” without ſaying. what 
ſeſſions, what order, or that he was diſcharged by due courſe of law; 
good for the purpoſe of filing the writ. id.] SR. 
[To a habeas corpus directed to the king's meſſengers, to bring in 
the body of A. B. it ſeems a good return, that at the time of the 
coming of the writ, or at any time ſince, he was not in their cuſtody. 


Semb. 2 Will: 154. 


(E 3.) What not. 


But a return is inſufficient, if it does not ſhew an expreſs and 
certain cauſe of commitment. 2 Iuſt. 55. R. Yau. 137. 

[Where a man is committed for any crime, either at common law 
or by act of parliament, for which he is puniſhable by indictment, 
a return that he was committed / diſcharged by due courſe of law, is 
good. But if the commitment be in purſuance of a ſpecial authority, 
the terms of the commitment muſt be ſpecial, and exactly purſue 
that authority; and therefore, if it do not appear on the return, to 
have been according to that authority, the return will be bad. 2 Bl. 
Rep. 806, 7.] 

As, if a return be, that the commitment was for a contempt of the 
court of Chancery, without ſhewing wherein tlie contempt was. Mo. 
339, 840. | ; £4 

Or, for giving a verdift contrary to law, to the oath, or the evidence, 
without ſaying what the evidence was. R. Yau. 137. 2 Jen. 15. 

Or, for a contempt of a command. Mo. 839. | 5 

Or, a contempt contrury to an order or decree of the courts Mo. 839. 

Or, contrary to an order between A. and B. Ms. 839. 3G 

Or, for refuſal of an anſwer to articles before the high commiſſioners, 
without ſaying, what articles; for perhaps they were not within their 
juriſdiction. R. Mo. 840. Hip 

Or, for il behaviour or avords to the Privy-Council, without ſaying 
what words. X. Cre. Car. 133. EE 

Or, by a precept of the Secretary of State, &c. R. 2 Leo. 175. 

Or, of the Privy Council. 4 Leo. 21. cont. R. acc. 3 Leo. 194. 

Or, by command of the commiſſioners in cauſes eccleſiaſtical. R. 
4 Leo. 21. | | i 
So, a return, that he was committed for aiding the eſcape one in 

cuſtody for high treaſon, without ſaying, what ſpecies of treaſon, is bad. 

Semb, 5 Mod. 83. 85. 1 Sal. 347. | : 

That he was committed for refuſing ſureties for hit good behaviour, 
without ſaying in what ſum. K. 2 Vent. 23. = 

[That the African Company had retained the defendant in their 
ſervice, and ſcnt him to the avoy till he ſhould embark, is bad, and 
defendant was diſcharged, and an information ordered againſt him the 
_ Colonel and the keeper of the Savoy. Rex v. Drew, M. 7 G. Str. 
—_— Or, 
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Or, for refuſal to account for toll, and till he do account, without fay- 
ing, for what ſum. R. F. g. 266. 


[That defendant was committed by two juſtices of peace, for that 
he, being overſeer of the poor, had not accounted as by ſtatute di- 
rected, and had not accounted before them, bad; he might have ac- 


counted before others. Rex v. Gibſon, P. 1 G. Fort. 272.] 


So, if a return be, that he was committed upon complaint for ſuch an 
offence, and there being cauſe upon examination to ſuſpe him, without an 
expreſs charge of any offence. R. 2 Vent. 23. | | 

If a return be, that upon a plaint in an action upon the caſe in ſuch a 
conrt exitus ęſt juudtus & pendet indiſcuſſus, it is bad; for it ought to 
return the whole declaration, whereby the cauſe of action may ap- 
pear to the court. R. Carth. 75. . 

And if the plaintiff has not declared at the delivery of the writ, 
he ought te declare immediately; that it may be returned. Carth. 


. if the commitment was by warrant, the return ought to ſhew 
the warrant itſelf. Se mb. 5 Med. 159. 162. R. 1 Sal. 349. 

If it was by the court to a proper officer preſent without warrant, 
he ought to return the whole truth of the fact. R. 1 Sal. 349. 

If he was committed by a warrant upon a writ de excommunicato 
capiendo, the writ ought to be returned as well as the warrant. R. 
1 Sal. 350. | 

If a return be upon an habeas corpus alias, or pluries, it ought to fa 


that he wvas not, & d, at the time of the firſt writ. 2 Lev. 129. 8 


The following return to an habeas corpus, ] had not at the time 
« of receiving this writ, nor have I ſince had the body of A. B. de- 
tc tained in my. cuſtody, ſo that I could not have her before, Qc. was 
holden inſufficient, becauſe it was evaſive. Rex v. Wenton, M. 
33 Geo. 3. 5 J. R. 89.) | Fs | 

Yet the default of an averment of a fact in a return may be 
amended in court. Per Hale, 1 Med. 1023. | 

So, the omiſſion of the words, in which the contempt conſiſts. 
Cro. Car. 133. | | EN, 

If a return be inſufſficient, the officer ſhall be amerced. 1 Sal. 350. 

And an alias habeas corpus goes, and afterwards, if no return, or a 
bad one, an attachment. 1 Sal. 350. they 


(F) When the Party ſhall be diſcharged, or remanded. 


AT the return of an habeas corpus the court, generally, ought to 
diſcharge, or remand the party. 2 Infl. 55. 2 H. Hiſt. 143. 

And therefore, if the return ſthews no cauſe, or no ſufficient cauſe, 
for the impriſonment and detainer, he ſhall be diſcharged. 2 Ivf. 
$5. 615. R. Pau. 156. 57 

And that always in C. B. and in the Exchequer. Pau. 157. 1 

N if the return ſhews a ſufficient cauſe, he ſhall be remanded. 
2 Inft. 55. 

o, if the cauſe ſhewn appears ſufficient, tho' it be falſe. R. 

9H. 6. 44. a. | 

So, if the cauſe de ſuſſicient, but the return be defective in form 


10 
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Yet B. R. may bail if they pleaſe, tho' the return be ſufficient. 
2 Infl. 55. Vau. 157. 1 Sid. 78. , 
Or, before it be determined, whether the return be ſufficient, or not. 
: Mad. 23. : ES. 
: So, pending the debate whether it be ſufficient, B. R. may re- 
mand to the ſame priſon, or to the Marſhalſea. R. 1 Vent. 330. 


6. 
3 by the /f. 31 Car. 2. 2. the chancellor, judge, or baron in two 
days after the party brought before him on an habeas corpus in vaca- 
tion purſuant to that ſtatute, ſhall diſcharge the priſoner, on a re- 
cognizance with one or more ſurcties to appear in B. R. next term, 
or at the next aſliſes, Ec. where he ſhall certify the ſaid writ, return, 
and recognizance, unleſs he was committed by legal proceſs, &c. 
from a court that hath juriſdiction, or a warrant of a judge or juſtice 
for an offence for which he is not bailable. | | 

Or, if committed as acceſſary before to petit treaſon or felony, or 
on ſuſpicion of it, where the petit treaſon or felony is ſpecially 
expreſſed in the warrant, he ſhall not be bailable otherwiſe than as 
before that act. | | 

[A perſon committed x Secretary of State, to the cuſtody of a 
meſſenger, on ſuſpicion of high-treaſon, and kept there two years, 
ſhall be diſcharged without bail, unleis attorney-general undertakes 
to proſecute directly. Rex v. Fitzgerald, M. 23 Geo. 2. 1 Will, 254.] 

B. R. cannot remand a priſoner to the cuſtody of a king's meſ- 
ſenger, but muſt commit him to the marſhal of B. R. Rex v. Sheb- 
beare, H. 31 GC. 2. 1 B. M. 460. | ho, 

[Where there is a conviction the court will not diſcharge on the 
warrant of commitment, without having the conviction before them. 
Rex v. Elavell, H. 1 G. 2. Str. 794.] | | 

[On habeas corpus returnable before chief juſtice, commitment by 
- another judge is good without amendment of return. Barnes, 20.] 

CA child of nine, delivered to her uncle, her teſtamentary guardian. 
Rex v. Johnſon, H. 10 C. Str. 579.) 6 
N. B. She was taken from the guardian appointed by the ſpiritual 
court, and who was her near relation, was to have no benefit by 
keeping her, had taken great care of her, and with whom the was 
willing to go. 2 Ld. Raym. 1354-] Ro 
[I a boy of 13 is brought up by habeas corpus ſued by his father, 
to have him delivered to him by his aunt, the court will deliver him 
from the aunt, and let him go where he pleaſes, for they will not de- 
termine the right of guardianſhip in a ſummary manner, and the 
father has other remedies to bring it in queſtion. Rex v. Smith, T. 
7 G. 2. Str. 982.) | | 

[A young lady of full age decoyed from her father to be married 
to a mean perſon, brought back by the father's means to his houſe, 
and habeas corpus broughr by one of- the decoyers, the court will aſk, 
Whether ſhe deſires to continue with her father, or to go elſewhere ? 
if the anſwers to continue with her father, they will only ſay ſhe is 
at liberty to go. Rex v. Clarke, T. 31 G. 2. 1 . M. 606.] 

Uf the putative father of a baſtard obtain the poſſeſſion of her 
from her mother by fraud, the court will order her to be reſtored to 
the mother. Rex v. Soper, E. 33 Geo. 3. 5 T. R. 278.] 

Ulf an apprentice of the age of cighreen, voluntarily enter into 

SHE: | tlie 
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the ſea-ſervice, his maſter is not entitled to ſue out an habeas corpus 
to bring him up. Rex v. Reynolds, M. 36 Geo. 3. 6 T. R. 497.] 

If an apprentice be impreſſed into the ſea- ſervice, the maſter can. 
not ſue out a habeas corpus to bring him up to be diſcharged, tho 
the apprentice may. Rex v. Edwards, B. R. I. 38 Geo. 3. 7 T. R. 

745.4 | | 

4 bin ſuch caſes the Lord Chief Juſtice under a ſtatute of Henry 8, 
poſſeſſes the power of granting warrants to bring up apprentices in 
that ſituation, and frequently exerciſes the power. bid.) . 
Ihe Houſe of Lords having voted the defendant guilty of a breach 
of privilege in publiſhing a libel upon a member of their houſe, and 
having ſentenced him to pay a fine of 100/., and to be impriſoned 
fix months, and until ſuch fine was paid, which commitment was 
returned into B. R. upon a habeas corpus ſued out by the defendant, 
the court reſuſed to diſcharge him out of cuſtody. Rex v. Flaer, 

T. 39 Gee. 3. 8 T. R. 314.) | | 

[On the appearance of the party, the court will-only ſee that he is 
under no illegal reſtraint z but in the caſe of a young lady, the court 
will order the tipſtaff to wait upon her home to her-guardians. Rex 

v. Clarkſon, J. 7 G. Str. 444-] SEL | 

[A wife ill uſed by her huſband and flown from him to mother, 

brought up by habeas corpus, on the huſband's application, ſwears the 

peace againſt him; ſhe ſhall not be delivered to him, but the court 
will grant her tipſtaff to ſecure her from inſult in her return to her 
friends. Anne Gregory's caſe, M. 7 G. 3. 4 B. M. 1991.) 

[On a habeas corpus ſued out by the father of a kept miſtreſs, aged 
eighteen, directed to her keeper, the court declared ſhe might- go 
where ſhe pleaſed, and that none ſhould meddle with her redeunds ; 

but would not in this caſe ſend a tipſtaff to protect her. Rex v. 
Delaval, J. 3 G. 3. 3 B. M. 1434.] 1 Bl. Rep. 410. | 

[If a ſane perſon confined in a mad-houſe by her huſband, is 
brought up, and intends to demand the peace, but has not articles 
ready ſtampt, the court will permit her to go with a friend, he un- 
dertaking to produce her. Rex v. Turlingtin, H. 1 G. 3. 2 B. M. 


1115.3 | 
(G 1.) Habeas Corpus ad Faciendum, et Recipiendum. 


80. an habeas corpus lies for a perſon, committed within an inferior 
juriſdiction, upon a pretence of privilege, to be ſued in a ſuperior 
court. Vide ante (B).—poſt. (H 1, 2.) 

The form of the writ is, ad faciendum & recipiendum, & c. 1 Qui. 
235. Br. 110. 112. Th. Br. 131. 

And ſuch writ goes to every inferior court. | 

To the Cinque-Ports. 1 Med. 20. ; | 

To the governor of Jerſey, or Guernſey. 1 Sid. 386. . 

[An information qui tam on „. 8 Geo. 1. c. 7. for a fraud in weigh- 
ing and packing butter, exhibited, by virtue of that ſtatute, in the 
ſheriff's court at York, may be removed into B. R. by habeas corpus 
cum cauſa, Cop. 5 23. | : 

If an habeas corpus be delivered to an inferior court and the judge 
there proceeds afterwards z the proceeding will be erroneous 
coram nom judice, and ſhall be reverſed for this cauſe. R. 2 Fon. 200. 
K. 1 Sal. 352. Or, 
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Or, a ſuper/edeas ſhall go. Cre. Car. 3 | i | 
So, the judge may be puniſhed by attachment for his contempt. 

3 Med. 85. Fo * 12 

? Tho! the return be at a day after the end of the term. R. 1 Med. 

I . 4 PET ; £4 Sf 

ga an habeas corpus, which removes the cauſe to B. R., &c: the 

plaintiff muſt commence de novo. R. 1 Sal. 352. | : 
[C. B. cannot commit to the Fleet a priſoner on a juſtice's warrant, 
for want of ſureties on indiẽtment for baſtard ; nor on excommunicato 
capiends out of Chancery, returnable in B. R., nor for an extent out of 
the Excheguer. Barnes, 223.] | | | 
[But they may on Zxchequer proceſs on recognizanee forfeited at 
ſeſſions. 1bid.] | | nene 
[If priſoner is removed by habeas corpus before declaration de- 
livered, plaintiff muſt declare in the court whether he is removed, if, 
after declaration delivered, he proceeds where he declares. Barnes, 
334] 5 | | | 2585 
| [Habeas corpus ſhall be allowed, tho not delivered till after interlo- 
cutory judgment ſigned below, and notice of writ of inquiry given. 

Cox v. Hart, H. 32 G. 2. 2 B. M. 758.) „ 

It is the practice to allow it, if delivered at any time before the 
jury ſworn, notwithſtanding 21 F. 1. c. 23. bid.) | 


(G 2.) When it ſhall not be allowed. 

But by the Hf. 43 El. 5. an habeas corpus, & e. ſhall not be allowed 
to remove a cauſe in an inferior court, after any of the jury ſworn; 
but the ſteward, &c. may proceed. 8 PE | 

So, by the J. 21 Fac. 23. no habeas corpus, certiorari, & c. ſhall be 
received or allowed, to remove any action, c. depending in any in- 
ferior court of record, which hath juriſdiction, the cauſe of action 
ariſing within the juriſdiction, unleſs delivered before iſſue or de- 
murrer joined, ſo as it be not joined within fix weeks after the arreſt 
or appearance of the defendant ; but the ſteward, judge, r. may 
proceed as if no writ delivered. | | | | 

Nor, to ſtay or remove any action, c. not concerning the title of 
land, leaſe, or rent, if it appears by the declaration, that 'the debt, 
damages, or demand exceed not 5 /. | Fo 

Or, any action before remanded by procedends. 

So, by the . 12 Geo. 29. a judge deſcribed in the f. 21 Fac. 23. 
may proceed, Fc. where the cauſe af action appears, or is laid not 
to exceed 5 J., tho' there be other actions of higher value againſt the 
ſame defendant, _ | | | 4 IS l 5 

Let if the cauſe of action does not ariſe within the juriſdiction of 
the court, an habeas corpus ought to be allowed. R. Cro. Car. 79. 

So, by the J. 21 Jac. 23. that act does not extend to an action 
herein a foreign or other plea is pleaded, which cannot be tried or 
determined within the juriſdiction. 

Or, if no utter-barriſter of three years ſtanding at the bar be 
ſteward, town-clerk, judge, or recorder, or aſſiſtant to the judge of 

court, and there preſent, and not counſel in any cauſe there. 
1 utter- barriſter of three ycars' ft anding, fas a _ rr 
Preient in every infer at the txial, either as judge or aſhit- 
You. IV 7 HSE Sun gt Hela $ Pas n, 
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ant, or the trial is void, and habeas corpus hes. , Fairley v. M GConnel, 
H. 31 G. 2. 1 Bl. M. 514.) 


And therefore, if an habeas corpus be delivered after iſſue, if the | 


judge proceed, not being an utter- barriſter, an attachment ſhall go. 
K. 3 Mad. 85. Cre. Car. 79. | 


It the ſteward, &c. be an utter-barriſter, if he be preſent only by a 


_ deputy, who is not an utter-barriſter. Cro. Car. 79. 


80, if an utter-barriſter be ſteward, he ſhall be in contempt if he 


does not return the writ with the ſpecial matter. R. Carth, 6g. 

So, upon an habeas corpus to remove a cauſe out of an inferior 
court, a procedendo ſhall be awarded, if it appears that the action is 
maintainable there only. R. Carth. 75. 


[On a return of a bye-law, the court will not enter into the vali- 


dity of it, in order to grant procedendo ; but plaintiff muſt declare 
here, and defendant may demur if he has objections. Ballard v. 
Bennet; Ballard v. Clement, P. 32 G. 2. 2 B. M. 775.1 . 
So, if an habeas corpus be after an interlocutory judgment, and 
before final judgment, and before the return the defendant dies; 
for otherwife the plaintiff cannot have a ſcire facias, which is given 
againſt the executor by the /. 8 9 W.3. 11. and mult be out of 
the court where judgment is given. R. 1 Sal. 352. e 
[After interlocutory judgment, it is too late, and procedends ſhall be 
awarded. Barnes, 221.] | 
[S0, after iſſue joined. 1bid.] | 
A. procedendo may be awarded after the return of an habeas corpus 


filed; for the record itſelf is not thereby removed, but the inferior 


court ſuſpended only. R. 1 Sal. 352. 


In action againſt two partners, if one brings habeas corpus, and puts 


in bail for himſelf only, plaintiff ſhall have procedendo. Fry v. Carey, 
4. 8 G. I, Str. 527] ; 


0 (H 1.) Habeas Corpus ad Reſpondendum. 


| 805 an habeas corpus lies to bring up a man in priſon to the bar, and 
to be charged at the ſuit of another. 1 Mod. 235. Off. Br. 11c- 
 Theſ. Br. 131. Vide ante, (B— 1, 2.) 
Or, for an huſband and wife, that he alone may be charged, and 
the wife diſmiſſed. 1 Lev. 1. | | 
3o, it lies, where a man has privilege in C. B. and is there ſued; 
and if upon the return it appears, that he is committed without 
cauſe, or by a court not having juriſdiction, he ſhall have his privilege. 
2 H. Hiſt. 144. | | | 
If it be doubtful, he ſhall be bailed to appear in B. R. Did. 
If it is teſte'd in term, it may be returnable immedutè before thc 
chief, juſtice. Betteſworth v. Bell, P. 6 G. 3. 3 B. M. 1875.1 6 
[Plaintiff may remove deſendant by this writ, after he has declared 
againſt him in cuſtody of the ſheriff. Bid.) 
[Defendant may be committed, tho' return-day is paſt. Barnes, 
221. ] | | 
[If defendant is in cuſtody at the ſuit of the crown, he cannot be 
turned over on habeas corpus to another priſon, at the inſtance 0 
a private perſon for debt; if he alleges'a pardon by act of w= 
| 12 


and they may remand him to the Fleet. 
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tent, it muſt be by ſuggeſtion on the record, that the crown may 


traverſe. * Rex v. Pawlett, T. 11 & 12 G. 2. Andr. 274. 

A priſoner in the Fleet for contempt in Excheguer,. in not paying a 
debt to the crown, may be brought into B. R. by. habeas corpus, and 
ſurrendred to the marſhal in diſcharge of bail in another cauſe, and 
he cannot be remanded to the Fleet on motion; but a habeas corpus 
muſt be brought from Exchequer : the marſhal will return it there, 
So, in civil cauſes between ſubjects, and in criminal cauſes at ſuit 
of the crown.  Chitty's caſe, T. 22 C23 G. 2. 1 Will. 248. 8 

[If defendant is to be charged in execution on ſeveral judgments, 
there muſt be a habeas corpus on every. judgment. Barnes, 223.]  * 

[Priſoner in the Fleet by proceſs of C. B. may be brought up by 
rule, but if held by execution of another court there muſt be habeas 
corpus. Barnes, 385. x : 

[If a priſoner, who is brought up from a county gaol, to be turned 
over to the King's Bench, will not pay the ſheriff the charges of bring- 
ing him up, the court will remand him. Anon. P. 6 G. 1. Sir. 

08. | | 3 
, (If 1 s. per mile is tendred and refuſed, attachment ſhall be granted. 
Barnes, 377] | es 

[But the gaoler muſt obey the habeas corpus, tho the priſoner re- 
fuſes to pay his fees, for he has his remedy for them. Hapman v. 
Barker, M. 2 G. 2. Sv. $14]: © 


If plaintiff deliver ſheriff habeas corpus to remove defendant in 
execution on a ca. /a. to B. R. priſon, he cannot refuſe to obey till 
his poundage i9 paid. Semb. ſed qu. For it was argued in this caſe, 
that he ſhould carry him to a judge's, chambers; and Fofter J. ſaid, 
if he came before Rim, he would not turn him over till poundage 


paid. White v. Hough, M. 20 G. 2. Str. 1262.) 
(H 2.) To what Court. 


An habeas corpus ad reſpondendum does not lie to a county palatine. 
1 Sal. 354. | SS | 

A man brought by an habeas corpus ad reſpondendum to B. R. ſhall 
not by another habeas corpus be removed to the Fleet till he has 
anſwered in B. R. 1 Sal. 350. | 

So, a man in execution upon a ſentence in the Admiralty ſhall not 


be removed by an habeas corpus ad reſpondendum, and committed to 
the marſhal of B. R. before an action there depending. R. 1 Sal. 


351, | | 

(If defendant is brought up by habeas corpus from the Admiralty, 
there charged with embezzling goods of the ſhip ; on aſſidavit, that 
be is indebted to the plaintiff on promiſſory note, he ſhall be turned 
2 - the marthal of B. R. Rutherford v. Scott, T. 5 & 6 Geo. 2. 
ir. 936. TA 38 | | 

Or, if taken up for a miſdemeanor, and then charged with an ex- 
tent at the ſuit of the king, he ſhall not be brought up by habeas 
pus to be declared againſt in B. R. R. 1 Sal. 354. 
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2% HABEAS CORPUS. 


| 0) How an . Corpus ſhall be made returnable, 


AN Sabear corpus cum cauſd directed to the ſheriffs of Londen and 
> Middleſex may be made returnable immediatè before the court of 
Exchequer, or a baron in vacation. Per Rule. | 

So, an habeas corpus for ſurrendring a man in diſcharge of his bail. 

But, generally, an habeas corpus ſhall be returnable at a day cer- 


And therefore, an habeas corpus ad reſpondendum, or ſatisfaciendun 
to the warden of the Fleet, marſhal of B. R., or keeper of an inferior 
priſon, ſhall be returned into court at a day certain. 

Tf upon an habeas corpus the priſoner be returned to be charged 
with proceſs out of B. R. or C. B., he ſhall be committed with thoſe 
cauſes, tho the proceſs in B. R. or C. B. was returnable at a future 

Bail in an Zabeas Corpus. 
Vide Bail (I). 
HABENDUM. 
Vide Fait, (E 9, 10.) 


HABERE FACIAS POSSESSIONEM. 


Vide Execution, (A ;.) 9 


HABERE FACIAS SEISINAM. 
vide Execution, (A 2, 3.) 


HAMLET. 
Vide Pariſh. 
OS 5 
Vide Juſtices of Peace, (B 49-) 
HAVEN. 
Vide Navigation (D). 
Vide Chaſe, (H 1, &c.)— Fuſtices of Peace, (B 45.) 
RAT. 
Vide Difmes, (H 2.) 
HE AR IN G. 
Vide Chancery, (M—8—T 1, G. — 5.) 


— + 
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| (A) Heir. 1 irs wel 


F FJ HEN, and who ſhall take by deſcent, and who ſhall be heir, 
who not, vide in Diſcent, (A—-B—C 1, Cc. 
When he ſhall be bound to the debt of his anceſtor, vide Aſſets 
(A—B).—Covenant, (C 2.)—Chancery, (2 G 1, &oa—3P1, Sc.) — 
Pleader, (2 E 1, &c.) | b 5 
If the perſon of the anceſtor be bound in reſpect of his land, which 
deſcends to the heir, he ſhall be charged: as if, by a ſubſidy to be 
aſſeſſed upon every one having 205. per annum, A. be charged and 
die; his heir ſhall pay it, for it runs with the land. R. Mo. 17. : 
Heir is nomen colleftivum ; and therefore, if a condition be, that if 


bis heir does not pay ſuch a rent-charge, the eſtate ſhall go to B., if the heir 


of the heir does not pay, the condition is broken. R. 2 Cro. 145. 4 
What goods and chattels go to the heir, vide Biens (B). 


Vide more concerning Heir in Abatement, (F g.)—Copybold, (D 2. — 
Covenant, (B 2.)—Deviſe, (N 22.)—Dett, (G 2 (A 1.)— 
Eftates, (B 8.) — Guardian, per Totum. —1diot, D 5.)—Parceners, (A 3.) 
—Pleader, (3 L 13.) - | 


HEMP. 
Vide Diſmnes, (H 13.) 
H E ARAL VL. : 
Vide Courts, (E 3.)—Norroy (AB). 
HEREDITAMENT. 
Vide Grant, (E 1.) 
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HERESY. 
(A) What ſhall be. 


Y the /t. 1 El. 1. no determination, c. for any matter of re- 
ligion, or cauſe eccleſiaſtical, made by authority of that preſent 
parliament, ſhall be deemed, or adjudged hereſy, ſchiſm, or ſchiſm. 
atical opinion, SI 5 | 

And perſons, to whom the queen, her heirs or ſucceſſors, ſhall 
by letters patent, Qc. give authority to correct, c. errors, hereſies, 
Sc. ſhall not have authority to determine or adjudge any matter here- 
ly, but ſuch as heretofore hath been adjudged hereſy by the authority 
of the canonical ſcriptures, or by the firſt four general councus, or 
any of them, or by any other general council wherein the fame was 
declared hereſy by ,the a. and plain words of the canonical 
ſcriptures, or ſuch as ſhall hereafter be adjudged hereſy by parliament 


with aſſent of the clergy in convocation, | 
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But no ſtatute determines what ſhall be hereſy. H. P. C. 3. 

The ft. 2 H. 4. 15. (which is now repealed) calls, opinions con- 
trary to the catholic faith, and determination of holy church, heretical 
opinions. HY 1 8 
The /,. 31 H. 8. 14. enacts, that a maintainer of an opinion againſt 
the firſt of the fix articles ſhall be adjudged an heretic; and the . 
34 H. 1. if he maintain any thing againſt the inſtructions or deter- 
minations of the king made or to be made, for the third offence. 
But theſe are now repealed. 5 5 , | 

By the canon law he was held an heretic, qui docet aut ſentit de ar- 
ziculis fedet aut ſacrament. aliter quam ſancta eccigſia. Lind. 299. v. 


Declarentur. | 
Viel per queſdam, contra doctrinam ecclefie licet non in articulis fidei, 
Lind. 292, 3. ; : 


- Per alias, qui errat in expoſitione ſacre ſcripture, aut contemnit-ſervare 
quod ecclefia ſtatuit. Lind. 292. | | 
By the divines, hereſy is nothing elſe but a doctrine repugnant to 
ſomò article of the Chriſtian faith, and ſuch is plain and formal hereſy. 
Chillingworth, 199. | | 
, By the common law, hereſy is, malvies & faux crime ou error en 
droit foy Chriflian. i Mir. 22. | | 


(B) How puniſhed. 
(B 1.) Who have Conuſance of Hereſy, 


(B 1.) Cosvocation. B* the common law, a conviction for hereſy 
| was before the archbiſhops and biſhops in 2 
general ſynod. H. P. C. 5. on | 

And therefore, the archbiſhop and his province in convocation may 
and uſe to convict for hereſy by the common law. F. N. B. 269. D. 
Bro. Hereſy, 1. 12 Co. 56. TRA | 

And the conviction was by the archbiſhop de conſenſu & aſſenſu ac 
conſilio. epiſcoporum, & confratrum ſuſfragantium ſuorum, necnon totiuc 
cleri provincie ſue in concilio ſuo provinciali congregat. Vide Breve de 
Heret. Comb. F. N. B. 269. C. | 

And therefore, the convocation has juriſdiction of hereſy. 4 /. 322. 

And may iſſue a citation againſt the offender. Keil. 182. . 

In a cauſe of hereſy, the convocation proceeds juxta legem divinan 
& canones ſunctæ _ 4 Inſt. 322. 


(B 2.) Archbiſh»p.] So, the archbiſhop, as ordinary, has juriſ- 
diction of hereſy. . ; 
So, where, upon default or aſſent of the ordinary, the cauſe 
is tranſmitted to the archbiſhop purſuant to the /. 23 H. 8. 9. 
.. 0 


G 3.) Other ordinary.] So, by the common law, the ordinary may 
proceed againſt an 1 within his dioceſe pro ſalute anime, 
12 Co. 57. H. P. C. 5. pa 5 
So, by the /. 2 H. 4. 15. the 8 in his own dioceſe might 
cauſe any ſuſpected of hereſy to be arreſted and detained in cuſtody 
till he had purged himſelf or recanted z and by himſelf or com- 


miſlaries might proceed judicially againſt him, and in three * 
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after arreſt determine the ſame according to the order of the canon 

C 585 ES | | | 8 
By the ff. 2 H. 5. 7. perſons indicted for hereſy before juſtices of 
B. R., of aſſiſe, or peace, and thereon taken by capias, ſhall be de- 
livered to the ordinary of the place, or their commiſfaries by indict- 
ment in ten days after arreſt, to be by them acquitted, or convicted 
of the ſaid hereſies according to the laws of holy church. Provided 
ſuch indictment be not taken in evidence but only for informatio : by | 
the judges ſpiritual, and that the ordinary ſhall begin his proceſs in 


- the ſame manner, as if no ſuch indictment were. * 
V. By the %. 31 H. 8. 14. commiſſioners ſhall be awarded to che biſhop ä 
of the dioceſe, his chancellor and commiſſary, &:. to inquire of the 
101. hereſy mentioned in that act. £ 1 e DEF 
And by the ft. 32 H. 8. 15. ſuch commiſſions ſhall comprehend 
are archdeacons and their officials by their names of office and dignity, 
and not by their chriſtian and ſurnames. SR on AL 
to By the ft. 35 H. 8. 5. none {hill be tried for hereſy, Sc. by the 
. fix articles in i. 31 H. 8. 14. but on accuſation by the oath of twelve 
| men, or indictment before commiſſion es.. 
en By the /. 25 H. 8. 14. (which repeals the f. 2 H. 4. 15.) a perſon 


indicted for hereſy, or accuſed by two witneſſes, may be cited and 
committed by the ordinary to anſwer in open court, c. Selz 
But by the ff. 1 Ed. 6. 12. the ſtatutes 2 H. 5.7. and 31 H. 8. 14. 
are repealed by expreſs. words, and by the general words all act of 
| parliament concerning religion or opinions, the ſtatutes 2 H. 4. 15. and 


y 32 H. 8. 15. are repealed alſo.—So, by the expreſs words, the ſtatutes 

2 after mentioned; 5 R. 2. 5. 25 H. 8. 14. 34 H. 8. 1. and, 35 H, g. 5. 
are now repealed. 12 Co. 57. Videpoft. (B 6.) i bn 

y By the /. 13 Car. 2. 12. (which repeals the whole Pf. 16 Car. 1. 11. 

\ except ſo much as relates to the high commiſſion court, ) the arch- 


biſhop, biſhop, &c. may determine, exerciſe, &c. all eccleſiaſtical 
juriſdiction, and all cenſures, coercions, <c. belonging to the ſame 
before the /. 16 Car. 1. and in all cauſes, &c. according to the king's 
eccleſiaſtical laws. | | | wy 
And by the f. 29 Car. 2. 9. (which takes away the writ de heretico 
comburends) nothing in that act ſhall extend to take away or abridge the 
juriſdiction of ,the proteſtant archbiſhops, biſhops, &c. in caſes of 
atheiſm, blaſphemy, hereſy, or ſchiſm, &c. but that they may pro- 
ceed to punith the ſame according to the king's eccleſiaſtical laws, by 
excommunication, deprivation, degradation, and other eccleſiaſtical 
cenſures not extending to death, in ſuch ſort, and other, as they 
might have done before the ſaid act. 
(B 4.) Temporal judge.) By the ft. 2 H. 5.7. (which is now re- 
pealed) the juſtices of B. R., aſſiſe, or of the peace, might inquire of 
all hereſies, Sc. and. on indictment for ſuch offence might award a 
cap1as, and, when the party was taken, deliver him to the ordinary, 
C. ; | | 
By the /. 31 H. 8. 14. commiſſioners were to be awarded to juſtices 
of peace, ſtewards of leets, under-ſtewards, c. to inquire of all 
hereſies, felonies, c. by that act; but this alſo is now repealed, 
By the J. 25 H. 8. 14. ſheriffs in turns, and ſtewards in lets, 
5 | Y 4 might 
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1 a 28 ps 554 471 24 0 ES. 8 1 
might inquire of heretics, and the preſentment in the turn or dect 


was to be certified to the ordinary. But this act alſo is now repealed. 
So, by the ff 1 El. 1. the queen by letters patent might authoriſe 

uch perſons being natural-born ſubjects as ſhe ſhould think fit, &. 

to redrefs, 6c. al ſuch errors, hereſies, Sc. as by any eccleſiaſtical 

authority, Ec, might be lawfully reformed. | 

And thereupon the commiſſioners had conuſance of hereſy. 

But now, by the ff. 16 Car, 1. 11. this clauſe of the f. 1 El. &c. 

ſhall be repealed, | 


(B 5.) Who have not Conuſance. 


_ But generally, hereſy could not be tried by the temporal judge, by 
Inditment, or otherwiſe. H. P. C. 4. 27 H. 8. 14.b. 
For by the fe. circ. agatis 13 Ed. 1. court chriſtian is allowed conu- 


1 


fance de his que ſunt mere ſpiritualia, which are, hereſy, ſchiſm, &c. 


2 If. 488. "Ms 
_. Yet, the temporal judge may take conuſance, what offence is 
not hereſy, and ſhall adjudge thereon, whether it be hereſy or not. 
H. P. C. 4. 1 Rol. 110. 
S8, if an indictment be found for hereſy, the judge may certify to 
the ordinary, and the indictment ſhall be evidence againſt the indictee. 
27 H. B. 14-6. | 


(B 6.) What Penalty ſhall be inflicted. 


By the common law, the puniſhment of hereſy before the ordinary 
was only by eccleſiaſtical cenſures. 12 Co. 57. | 

And no forfeiture was incurred thereby; for the proſecution was 
intended only pro ſalute anime. H. P. C. 5. 3 
And the writ de heretico comburendo does not lie upon it; for the 
a does not allow the deſtruction of the life of a man upon a con- 
Vetion before a ſingle judge. Semb, cont. F. N. B. 269. C. acc. 

12 Co. 57. Cert. cont. by ſome judges, but ſaid, that it was clearly acc. 
12 Co. 93. Bratt. lib. 3. c. 9. fo. 123, 124. ; 

Mir. 22. only ſays, that ah heretic is removeable from the com- 
munity of the holy people of God; and Britt. c. 9. ſays, that miſ- 
creants are burnt, but does not ſay how convicted. And the writ de 
Bæretico comb. ſpeaks only of an heretic convicted by the archbiſhop in 
convocation ; with which F:itzh. agrees. F. N. B. 269. C. D. 

But by the fe 5 R. 2. 5. commiſſions might be directed to ſheriffs, 
Vc. to impriſon ſuch whom the ordinary ſhould certify to be heretics, 
till they juſtified themſelves according to the laws of holy church. — 
But to this, ſtatute the commons never aſſented. 12 Co 57, 58. 

So, by the common law, a man convicted of hereſy by the arch- 
biſhop'in his provincial ſynod, or convocation, might be burnt by the 
writ de heretico comburendo, if he had abjured before, and was then 
elapſed. F. N. B. 269. B. C. D. | 

So, upon the firſt conviction, if he refuſe abjuration ; otherwiſe, 
if he will abjure. Fitz. ſays, he ought to be firſt convicted and ab- 
jured. F. N. B. 269. B But per Bro. it is ſufficient, that he refuſe 
abjuration. Bro. Hereſy, 1. There is a qu. in the margin. Vide the A. 

R 
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Yet, Sawtre ſeems to be the firſt man burnt for herefy in England, 
and the writ de heret. comb4', formed in his caſe. Fox's Martyr. 502. 
{8th edition 675.) F. N. B. 269. C. ed 

By the ff. 2 H. 4. 15. the ordinary might keep a convict in any of 
his own priſons as long as he thought fit, and might fine, Qc. or, if 
he refuſe to abjure, or after abjuration relapſe, (in which caſe by the 
canon law he ought to be left to the ſecular power,) the ſheriff, mayor, 
Cc. who ſhould be preſent, if required, with the ordinary, or his 
commiſſary, at giving ſentence, ſhould take the convict, and cauſe 
him to be openly burned. Vide the ft. printed, Fox M. 507. (8th 
edition 682.) Rs | 

By this ſtatute, .if the ſheriff was preſent, he might burn him with- 
out the writ de heretico combo, R. Bro. Hereſy, 1. 12 Co. 56. F. N. B. 
269. D. 3 | 

Otherwiſe, if the ſheriff, &'c. was abſent at the ſentence, Bro. 
. Hereſy, 1. 12 Co. 56. | 5 

And by the ff. 25 H. 8. 14. (which repeals the f. 2 H. 4. 15.) upon 
a conviction before the ordinary, there myſt be the writ.de heretico 
combio. F. N. B. 269. D. 12 Co. 57. 

By the Af. 2 H. 5. 7. a convict of hereſy was to forfeit his lands in 
fee, and all his goods and chattels. Vide Fox M. 549. (8th edition 

. | 
9 the /f. 34 H. 8. 1. he was to forfeit his goods and chattels for 
hereſy by that act. | 

By the ff. 25 H. 8. 14. a convict, if he refuſe to abjure or after re- 
lapſe, was to be burnt : and this ſtatute repeals the 2 H. 4. 15. 

Then, by the expreſs words of the H. 1 Ed. 6. 12.. the ſtatutes 
eR. 2.5. 2H.5.7. 25 H. 8. 14. 31 H. 8. 14. 34 H. 8. 1. and 

35 H. 8. 5. are repealed; and by the general words, all fatutes con- 
cerning religion or opinions, the ft. 2 H. 4. 15. (which was revived by 
the repeal of the /. 25 H. 814.) and the ff. 32 H. 8. 10. 15. are alſo re- 
pealed. But by the ff. 1 & 2 Ph. & M. 6. the ſtatutes 5 R. 2. g. 
2 H. 4. 15. and 2 H. 5. J. were revived; and afterwards repealed by 
the . 1 El. 1. 12 Co. 57. 5 | | 
And ſo the writ de heretics comburendo did not lie upon a conviction 
before the ordinary, but only upon a conviction before the archbiſhop 
in his provincial ſynod, or convocation. 12 Co. 87. 

Or, upon a conviction before high commiſſioners. 12 Co. 58. 

But now, by the f. 29 Car. 2. g. the writ de heretico comburendo with 
all proceſs thereon in order to execute ſuch writ, and all puniſhment 
by death in purſuance of any eccleſiaſtical cenſure, ſhall be utterly 
aboliſhed. 3 FOE 

And before the ,. 2 H.4.15. if an heretic condemned was left to 
” * power, the king might pardon him if he pleaſed. F. N. B. 
209. B. | | | 


HERIOT. 

vil: Copybald, (K 1, G.) 2 
HIGH CHAMBERLAIN _ 1 
Vide Officer, (E 7.) 


— CIS en eee = 
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* 
| T 
Vide Chancery, (B 1.)—Fuflices, (K 8.) ln. - 
HIGH CONSTABLE. | | 
Vide Officer, (E 2.) 
oY HIGH STEWARD. 
ro Liv Vide Officer, (E.4, Cc.) 
HIGH TREASURER. 
Vide Officer, (E 1.)—Fuftices, (K 8.) 
+ _ HIGH TREAS NS. 
Vide Forfeiture, (B 1, 2.)— Fuflices, (K 1, &. X LY 3.) — UV- 
r gary, (D 1.) 5 | 
HIGH-WAY. _ 


LEES 


4 


Vid. Chimin, (A1, &e.—B r, &e—OC 1, Sr. . 
2 HOLY ORDERS.” 
Vide Parſon, (B 1.) | 
ä 
i | ; | J 
(A) By what Tenures Land is holden. | 
8 | LL lands in England are holden mediately or immediately of the 1 
king by Tome tenure, or ſervice. Co. L. 1. 2 Inft. 01. Vide 
- Tenure (A), - 1 616 | | + 
Every tenure is ſpiritual ; as, by frankalmoigne. | 
Or, temporal: as, homage, fealty, eſcuage, grand or petit ſer- fe 
jeanty, knight's ſervice, and ſocage. Co. L. G6. | | 
To which may be added, tenures in burgage, and villenage. C. h 
Ls 64. ' | j 9 7 a f VB. ct, 


(B) What are taken away. 


BYT by the f. 12 Car. 2. 24. all tenures by homage, eſcuage, 
N voyages royal, and charges incident to the ſame, by knight's ſer- 
vice of the king or a common perſon, by knight's ſervice or ſocage in 
capite, and all wardſhips, liveries, primer ſeiſins, oufler lemains, values 
and forfeitures of marriage, mean rates, fines for alienation, pardons 
and ſeizures for alienations, aide year mow fitz chivaler, & file marir, 
and all charges incident to or ariſing from any of them be taken away: 
and all tenures turned into free and common ſocage. 
And all tenures created by the king for the future ſhall be common 
ſocage, notwithſtanding any reſervation, Oc. 


HOMAGE E 


(C) Homage; Wha © 


H OMAGE is the moſt honourable and humble ſervice that a frees 
holder can do to his lord. Lit. ſ. 85. 


If a layman does homage, he g ungirt and ed hall 
kneel before his lord, when fitting, and ſhall hold his hands between 


the hands of the lord, and ſhall ſay, I become your man of life and limb, 
and will be faithful Nas loyal to you for the tenements which I claim to hold 
of you, ſaviig the faith which I awe to our lord the king ; F nd then the 
lord fo ſitting ſhall kiſs him. Lit. /. 8. 

If an abbot or other man of religion, or a feme-ſole, does homage, 
they do not Tay, I become Jour man or woman, & c. but 7 do homage zo 


you, and will be faithful, &c. Lit. . 86, 87. 
If a woman who holds by homage, Rn huſband, bak iſſue the 


huſband and wife ſhall do homage, and the huſband ſhall ſay, we do 


homage to. you, and will be faith ful, &c. Lit, (. 88. Co. 


Alter iiJue, the huſband alone in the life of his wife ſd! d n | 


Lit. /. go. 4 
If there are co-heirs, who hold of the king and are of full age, 


each of them ſhall do homage. Cs. L. 67. a 
If they are within age, or hold of a e ee perſon, the eldeſt ſhall 


do homage for herlell and her ſiſters. Bid. 


þ 2. .) Homage Anceſtrel. 


If a tenant and his anceſtors time out of mind, Qc. have held their 
tenements by homage of -the lord and his anceſtors, and have done 
homage, it ſhall be called, ** S Lit. 7 143. 


(D) Fealty. 


NI TY is a ſervice, which every tenant ought to pay to his lord, 


except tenant in frankalmoigne. Co. L. 67. b. 95. 6. 

Tho' he be only tenant for life, or years. Lit. /. 93. Co. L. 67. B. 

Tho' he be tenant in frank-marriage. Lit. ſ. 138. 

So, if tenant in frankalmoigne alien to a 2 man, he ſhall do 
fealty. Lit. ſ. 139. 

A freeholder, when he does fealty, ſwears to be faithful and loyal to 
his lord for the tenements which he claims to hold of him, and to do the 
cuſtoms and ſervices which he ought to ds at the terms aſſigned. Lit. ſ. 91. 

A villein ſwears, that he will be faithful and loyal, Kc. and will be 
juſtified by him in body and goods. Co. L. 68. a. 

And fealty may be done to the ſteward or bailiff, as wel as to the 
lord himſelf Lit. ſ. 92. 

L. 71 fealty muſt be done in * and not by attorney. Co, 


(E) 3 


5 E that holds his Jand by Mere holds by knight's ſervice, * 
+ of hys ' 


= 
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(Y) Grand Setjeanty. 


, 


| 64 N D Serjeanty is, when a man holds lands to do a ſpecial ſer= 
vice in his perſon to the king; as, to carry the king's banner, 


lance, gc. Lit. ſ. 133. . | 
Or, to be his marſhal, or conductor of his army. Lit. .. 153. 


Iso be ſewer, carver, butler, c. to the king at his coronation, 
a ky, | 

To carry his ſword before him at his coronation. Did. 

To be chamberlain of the receipt of the king's Exchequer. Did. 
Or, to be chamberlain, ſteward, conſtable, &c. of England. Ca, 


L. 106. Dy. 285. 6. 


| (G r.) Knight's Service. 1 
T HE ſervice of chivalry is, when land is given to another tcnendum 


per ſervitium unius militis, or without rendring other ſervice ; for 


then the tenure ſhall be of the king by knight's ſervice in capite. 
Wri. Int. 140. | 1 | 

And if the tenure be by homage, fealty, and eſcuage, that is 2 
tenure by knight's ſervice. Lit. 4 1og. 


(8 2.) What Incidents belong to it. 
Tenure in chivalry draws to it ward, marriage, and relief. Lit. 


1 103. 5 g * 7 of 
So, homage, fealty, and eſcuage are incident to ſuch a tenure, 
C3. 7 76. 2. ü : | 88 FT 

So, aid to the king pur faire fitz chivaler, or file marier. 


For if tenant by chivalry dies, his heir male within age, his lord 


hall have the ward of the heir till his age of twenty-one years: and 
if the heir be female he ſhall haye the ward of her till her age of 
Fourteen. And by the //. V 1. 22. till her age of fixteen years; 
and if ſuch heir be not married, the lord ſhall have the marriage alſo 
of ſuch heir male or female, Lit. ſ. 103. 
If the heir male be of full age, or the female of the age of four- 


teen, at the death of the anceſtor, they ſhall not be in ward, but ſhall 


pay relief to the lord. Mid. | 

By the ff. 32 H. 8. 1. and 34 H. 8. 5. he which holdeth lands by 
_ knight's ſeryice may, by act executed in his lifetime, or by his laſt 

will in writing diſpoſe of two parts thereof. But the lord's wardſnip 
of the third part is ſaved. (Vide Co. L. 76. a.) 

By the ff. of Marlh. 6. if a father enfeoff his ſon, the lord ſhall 
not loſe his wardſhip. 2 Lit. log. : 

So, if the grandfather, after the death of the father, enfcoff his 
ſon, or any deſcendant, in a right line, 2 Cro. 157. 


Or, if the father was alive, but dies in the life of the grandfather. - 


Bid. Re 
So, if there be a term for years to pay the debts of the father, and 
he grants the reverſion to a ſtranger. R. 2 Cro. 157. 
Otherwiſe, if the father ſurvive the grandfather, for then he was 


not heir. . 2 Cre. 157. 


15 (6% 


- artiarari, F. N. B. 2 ; 


| HOMAGE — oh 
(G 3.) Remedy for theſe incidents.) After the death of the king's 
tenant, who holds in capite by knight's ſervice or ſocage, or who holds 


ol a biſhop by knig 's ſervice, when the temporalties are in the 


king's hands, Qc. the eſcheator ex officio, or upon a writ of diem clauſit 
extremum within the year, or upon a writ of mandamus afterwards, 


may inquire what lands the tenant had at his death, and of what 


value, who was his heir, and of what age. F. N. B. 252, 253. Ley, 
Livery, 20. Vide Guardian, (H 1, &c.) | 


An inquiſition ex icio, if it be uncertain, ſhall be void if taken 
upon the writ of diem clauſit extremum, and it is defeCtive, there ſhall ' 


be a melius inquirendum. F. N. B. 255. ; ; | 
If any lands are omitted, there ſhall be a writ of gue plura, F. 

N. B. 255. Ley, Livery, 20. 5 5 

So, the heir upon the death of his anceſtor may ſue a ſpecial com- 
mithon to inquire wt ſupra, which ſhall be of the ſame effect as an 
inquiſition upon a writ of diem clauſit extremum. F. N. B. 253. D. 

If the eſcheator die, or be removed after the writ of diem 7 . 
extremum before inquiſition taken, there ſhall be another writ of e 
ſame nature called, datum et nobis intelligi, F. N. B. 253. 3 

If after inquiſition and before return, it ſhall be tranfmitted by 


If the heir be foun | 
etate probanda before livery. Ley, Livery, 21. F. N. 253, 254. 

If he be of full age, and ſo found, he may ſue. livery without the 
writ of ætate probanda. Ley, Livery, 20. 14 5 

Otherwiſe, if found within age, tho' in truth he was of full age, 
Ley, Wards and Liveries, 27. | 

(G 4.) Who is compellable to be a Knight. 

The king could compel a man that had an inheritance of 40 J. 
annum to be a knight, or that he ſhould be fined. 2 Rol. 167. J. 20, 
45. 3 > A 

So, every one who had 20 J. per annum, or integrum feodum militis 
valens 20l. per annum. 2 Rol. 167. I. 50. 168. J. 7. | K 
Tho' it was land of ſocage-tenure. 2 Rol. 168. J. 


5. | , „ 
And if he would not be a knight, the king hd command the 


ſheriff to diſtrain for the fine. 2 Rol. 167. J. 41. 46. 

But by the /. 1 Ed. 2. 1. a man, who had 201. per annum in 
antient demsſne as ſokeman, was not diſtrainable to be a knight, 2 Rol. 
168. J. 27. „ N | | | 

And now, by the ff. 16 Car. 1. 20. no perſon ſhall be diſtrained, 
or compelled, ©. to take on him the order of knighthood, or ſuffer 


ENURE by cage is, where a man holds lands by fealty and 
rent, or any other ſervice, not being knight's ſervice for all man- 

8 8 Lit. fe 117. | Ss 
» by homage, fcalty and rent; for homa itſelf does not 
make knight's ſervice, Lit. fe 117. _ * | | 


e the office, within age, he ought to have an 


_— trouble, &c. And all proceſs, &c. for that intent ſhall be 
— „„ | | 5 
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HOMICIDE. 
Vide Appeal, (A 1.)—Fuftices, (M 1, &c. 14. 18, Cc. 20.) 
HOMINE REPLEGIANDO. 
Vide Impriſonment, (L 4.) 


=_ , PY 1 4 


HONOUR. 
(A) Honour; What ſhall be. 


N honour ought to * of lands, liberties and franchiſes. 
1 Bul. 197. 2 Rol. 72. J. 4 
And it is the moſt noble N Co. L. 108. a. 
So, one or more manors may be parcel of an honout. 2 Rol. 72 
J. 45. Vide Grant, (E 4.) 
So, a foreſt may be appendant to if. 2 Rol. 73. I. 3. 


Every honour muſt be holden of the king. K. 1 Bul. 195. 
And if it be aſſigned, or granted over to another, it mall not be 
Holden of a ſubject. R. 1 Bul. 195. 

For it may be granted by the king to a ſubject. Co. L. 108. a. 

A man may claim an honour by grant, or by preſcription. R. 
r Bul. 195. 

Hhut the king at this day cannot make an honour by grant, without 

an act of parliament. R. 1 Bul. 196. Co. L. 108. a. 

There are within the realm eighty honours, viz. the honour of 
Aquila, Arundell, Abergavenny, Boloine, Berkhamſted, Beaulieu, Bar- 
nard's Caſtile, B ullcugbrote, Barſtable, Bononia, Brecknock, Brember, Bed- 
ord, Clare, Crovecure, Clun, Chriſtchurch, Cockermouth, 'Cormayls, Can- 
dicut, Cariſbrook, Clifford-Caſtle, Cheſter, Carmarthen, and Card: ben 
Dudley, and Dover-Caſtle, Eye, and Egremond. 

The honour of Eaſi and Weft Greenwich, Glouceſter, Grentmeſnil, 

Gower, Haganet, Huntingdon, Heveningham, ed n-Caſtle, Hertford, 
and Halton, Lancaſter, Lincoln, Leiceſter, Lovetet, Hinckley, and * 

and Folkingham. 

The honour of Montgomery, Mowbray, Middleham, and MM, aidflone 
Nottingham, Newelhn, Oakhampton, and Oxford. 

The honour of Plimpton, Peverel, Pickering, Raleigh, Richards 
Caſtle, Skipton, Stafford, Strigal, Tickhil, 7. remanton, Totneſs, Theo yy 
Tamworth. 

The honour of Wigmore, V. alling ford, Windſor, Wormgay, M hir. 
wwelton, Wert, M hitchurh, and Warwick, Webley, and 7. — [by the 
at, 31 H. 8, 8. Hampton Court, W. wdfteck. 

So, by the ff. 33 H. 8. 37, 38. Ampthill, and Grafton. 

By the . 37 H. 8. 18. 1, 2 1 3 on * gd. tb, 
and Denningten Caſtle. | 


— 


Vide Dignit;,--Prerogative, 0 31.) 


| 
| 


An honour originally ſhall be created by the king. Co. L. 108. 4. 
e 
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HOSPITAL. 1 

(A) Hoſpitals. © : 
T7 OSPITALS are aggregate, in which, the maſter, or warden 
and his brethren have the eſtate; of inheritance; or ſole, in 
which the maſter, c. only has the eſtate in him, and the brethren 
or ſiſters, having college, and common ſeal in them, mult conſent, 
or the maſter alone has the eſtate not having college, or common 
ſeal. Co. L. 342. a. | 5 | | 
So, hoſpitals are eligible, donative, or preſentative. Co. L. 342.4. 
The maſter of an hoſpital, who has college, and common ſeal, may 
have a writ of right; for the right, and inheritance is in him. Co. 

I. 341. 6. | | | 
If he has no college, or common ſeal, he may have a juris utrum. 

Co. L. 342. a. | | 


(B) What are diſſolved and given to the King. 


Y the ft. 27 H. 8. 28. the king ſhall have and enjoy to him and 
his heirs for ever all monaſteries, priories, and other religious 
houſes, not having in lands, &c. above the clear yearly value of 2001. 
and all manors, granges, meaſes, &c. belonging to them; and alſo 
all monaſteries, abbeys, and priories, which within one year before 
were granted to him, or otherwiſe ſuppreſſed and diſſolved, and all 
manors, c. belonging to them. 3 
Buy the F. 31 H. 8. 13. the king ſhall have and enjoy, to him, his 
heirs and ſucceſſors, all monaſteries, c. hoſpitals, c. and other re- 
ligious and eccleſiaſtical houſes before diſſolved, or given up, or there- 


ter to be diſſolved, or given up. 


(C) What not. 


BUT no lay hoſpital was given to the king by theſe ſtatutes, but re- 
ligious and eccleſiaſtical hoſpitals only. Co. L. 342. a. 

Tho' after foundation, or when founded, it was ordained that a 
prieſt ſhould be maintained to celebrate divine ſervice, or to pray for 
the ſoul of the founder or others, and the poor of the hoſpital to 
join with him. Co. L. 342. 2. 8 ys | 

So, by the ff. 37 H. 8. 4. no hoſpital was given to the king, except 
where the donor, &c. had expelled the prieſts, wardens, &c. between 
ath February 27 H. 8. and 25th December 37 H. 8. or where king 
H. 8. by commiſſion, &c. had ſeized it. Co. 342. a. 5 

So, by the t. 1 Ed. G. 14. no hoſpital was given to the king, lay, 
or religious. Co. L. 342. | 5 


HOSTLER, or INN-KEEPER, 
Vide Aftion upon the Caſe for Negligence, (B 1, &c.)—Pleader (2 Q.). 


—— 


HOTCH-POT. 
Vide Guardian, (G 2.)—Parceners, (C 4.) 


HOUSE OF CORRECTION. 
Vide Juſtices of Peace, (B 82, 83.)—Uſes, (N 6.) 


HOUSEHOLD OFFICERS. 
Vide Officer (F). 


HUE AND CRY. 
Vide Hundred, (C 1, &c.)—Pleader, (2 81, Er.) 
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HUNDRED. 


(aA) Hundred; to whom it belongs. 
ING Alfred divided his realm into counties or ſhires, and the 
county into hundreds. Ray. 363. 2 
Wes hundred originally was parcel of the poſſeſſions of the king, 
and : onged to the king. 1 Vent. 403. 2 Rol. 73. B. 11 H. 4. 
8 FH ; e ** N 


9. 6. ; 
And the king had granted it to others in fee, for life, or in ferm, 


Per Hale, 1 Vent. 404. 2 Rol. 73. 1.32. 

And when granted to a ſubject, it is a franchiſe, or liberty, 
4 Med. 343. 1 Vent. 405. Ns 

So, a ſubject may have it by grant, or preſcription. 2 Rol. 73. 


J. . N 

Or, by diſſeiſin. 2 Rol. 73. I. 40. | 
Or, as appurtenant to his manor. 2 Rol. 73. J. 50. 

But by the /. 2 Ed. 3. 12. hundreds and wapentakes let to ferm 
by king Ed. 3. for term of life or otherwiſe, which were ſometimes 
annexed to the ferms of the counties, ſhall be adjoined again to the 
counties, and from henceforth ſhall not be ſevered from them. 

And by the ff. 14 Ed. 3. 9. all wapentakes and hundreds, which 
be ſevered from the counties, ſhall be rejoined to them, as before 
this time hath been eſtabliſhed by another ſtatute; and that the 
ſheriffs hold the ſame in their own hands, &&c. 5 

And therefore, ſince theſe ſtatutes, the bailiwick of the hundred 
belongs to the ſheriff. R. Ray. 364, 5. 

And it cannot be ſevered from the county by a grant of the king · 
1 Vent. 411. R. Skin. 41. 2 Jon. 194. | | 

Vide Fuſlices of Peace, (B 67.) 


(B) Hundred Court. 


THE hundred court was derived out of the county court, and is 
f of the ſame nature with the eounty- court, or court- baron. 
2 78 4 Inſt. 267. | : 

y the king's grant 18 H. 3. where it was held from fortnight t0 
fortnight, it ſhall be now held from three weeks to three weeks: 
Brady's Appendix to Hiſt. of England, No. 234. PST 

Vide County, (C 1, &c.)—Diſmes, (M 5.) 


HUNDRED: | | 11 


(C) Hue and Cry. 


| | (C i.) How made. | DE : 
BY the ff. IV int. 13 Ed. 1. 1, 2. crie ſerra fait en county, hundred, 

Kc. et cheſcum pais ſerra ifſint garde, que maintainant apres robbery 

c& felony fait, freſh ſuit ſerra de vill en vill, et de pais en pats, &c. _ 

Et pais n' avera, plus long temps que 40 jours, deiſnque Face gree de la 


; | robbery, ou del misfait, ou reſporidra corps, des misfeaſors. 


By the /. 8 G. 2. 16. every conſtable, to whom notice is given or 
left at his houſe of a robbery, Sc. and every conſtable of the hun- 


dred, or conſtable, &c. in any town, pariſh, &c. within the hundred, 


on notice from the party robbed or otherwiſe, thall with all expedition 
make hue and cry after the felon, &c. on pain of 5 J. for Wand 


a moiety to the king, a moiety to him that ſues in ſix months, to 


recovered with full coſts. 


(C 2.) Action againſt the Hundred upon the ff. of Wint. 13 Ed. t. 


(C 2.) When it lies.) By conſtruction upon the . int. 13 Ed. 1, 
if the country does not apprehend the felons within forty days, an 
action lies againſt the inhabitants of the hundred, where the robbery 
was committed, for the money or goods whereof the party wag 
robbed. | | | 8 

If the robbery was in the diviſion of ſeveral hundreds, the action 
ſhall be againſt the inhabitants of both hundreds. Vide i. Wiut. 2. 

So, if the robbery was in the half hundred of WV. it may be againſt 
the inhabitants in hundreds vocato, the half hundred of W. for that is 
an hundred of itſelf. 1 Brownl. 156. 2 3 

Or, if it be againſt the inhabitants in dimid. hundred. de W. it will 
be well. R. 1 Brownl. 156. | . | 
If a man be aſſaulted in the hundred of A. and ſlies into the hun- 


dred of B. and there is robbed, the action ſhall be againſt the hundred 


of B. alone. R. Hut. 125. | . 
But if he be ſeized by a robber in the hundred of A. and carried 


to the hundred fr B. and there robbed, it ſhall be againſt) the 


hundred of A. Dic. 1 Sid. 267. R. cont. for it thall be againſt the 
hundred where he was robbed. Sal. 614. F-4- 4 © 
An action lics againſt the hundred, tho' no hue and cry vras levied ; 
for that is the part of the hundred. Adm. cont. Bend. pl. 157. 
VSemb. acc. 2 Leo. 82. 174. 7 Co. 6. a. 1 And. 159. 
do, it lies, if a waggon be driven out of the highway by day, tho' 
it be not robbed till night. 1 Sid. 263. | 
So, if a robbery be after ſun- ſet, it the robber can be known and 
diſtinguiſhed, 7 Co. G. a. R. 1 And. 159. Sti. 233. . 
And it is not a cauſe for a new trial, that the verdict was for th 
1 z when it is dubious, whether it was day or night. 1 Sid. 
3. : 
. 50, it lies, if the robbery be upon the dawning of the day, when 
1 is convenient for travelling. R. Cre. El. 270. R. 2 Cre. 106. 
t notice of the robbery was given in another hundred adjoining z 
r he being a ſtranger does not know the limits of the hundred. 
Noy, 155. X. 1 4nd. I 59s 5 
Vor. IV. : | If 


| 
j 
| 


* 
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If he ſays, that he was robbed, to one who inquires what is the mat- 
ter, it is ſufficient notice. R. Noy, 155. | | 

Tho' he refuſes his horſe for purſuit of the robbers. R. My, 
155. Mar. pl. 28. en ta | 

Tho' the notice was five miles from the place of the robbery. R. 
Mar. pl. 28. X | 1 hos Sg 

So, an action lies againſt the hundred, tho' the felony be not com- 
mitted in the highway. R. 1 Mod. 221. Per cur. cont. Sho. 60. 

(It lies, tho' plaintiff, after the robbery, paſſes by a place where | 


there are two conſtables, without giving notice, if he did not know of 
them, tho” he did not inquire. Semb. Whitworth v. Hundred of Grim- 


ſhoe, T. 32 & 33 G. 2. H. 33 G. 2. Will. 105. 109.] | 
(C 3.) By whom.) The action regularly ſhall be by the owner of 
the goods. ED ' 
If a ſervant be robbed, the maſter may maintain the action. R. 
Cro. Car. 38. Adm. 3 Mod. 287. D. Latch, 127. Sti. 156. 4 Mad. - 
—_ 


Or, the ſervant may maintain the action, tho' robbed of the money ; 
of another. Adm. 2 Leo. 82. R. 1 Brownl. 155. R. 4 Mod. 30s. c 
Sal. 613, 614. | EIN | 
- Bo, if the ſervant deliver money of his maſter to A., and the ſervant l 
and A. are both robbed together; the ſervant may maintain the / 
action for the whole. 3 Mod. 288, 289. | n 
By the . 8 Gez. 2. 16. proceſs againſt the hundred ſhall be ſerved 
only on the high conſtable of the hundred, who fhall give public 
notice of it in ſome market town of the hundred the next market day, 4 
or if no market in the hundred, in ſome pariſh church after divine | 


ſervice, and enter an appearance, and defend the ſuit for the hun- " 
dred. | | F 
(C 4.) When it does not lie.) But an action does not lie 2 . 
hundred for a robbery within an houſe; for every one ought to de- 0 
fend his houſe at his peril. R. 7 Co. 6. a. R. Cro. El. 753. K. | 
Mo. 620. R. 3 Lev. 262. Y 4 
Tho' taken in the highway, and aſterwards carried into an houſe, 1 
and there robbed. Semb. Sal. 615. | 
Nor, for a robbery in the night; for that is not convenient for of 
travelling, R. 7 Co.6. a. Mo. 620. I Leo. 5 7. 1 And. 159. 
Nor, in the morning ante lucem. R. 7 Co. 6. 5. Sav. 83. Sti. fo 
233. | | 
Tho taken in the day, and afterwards robbed in the night. Senb. 
Cal. 615. 155 | | 
90, tho it lies, without notice of the robbery by the party to the * 
hundred ſince the . 4 Winton, 7 Co. 6. 2 Leo. 174. | jul 
Vet, by the ff. 27 El. 13. the action does not lie, unleſs the party, bir 
with as much convenient ſpeed as may be, make known the robbery | 
to ſome near town, village, or hamlet. cp | th: 
And he ought to give notice as ſoon. as he can. R. Ney, 155. 
Nor, by the . 8 Geo. 2. 16. unleſs, with as much convenient ſpced P. 
as may be, he give notice to the conſtable of the hundred, or ſome 
conſtable of pariſh, c. near the place of robbery, or leave notice Par 


at his dwelling-houſe in writing, deſcribing the felon, 79 5 


* 
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plas of the robbery, and in twenty days after the robbery give 


notice in the London Gazette, deſcribing the felon, time, and place of 
robbery, goods and effects of which he was robbed. 


If bank-notes are not well deſcribed; (by dates, numbers, e. he 
remembering them, gz. if he do:s not ?) plaintiff ſhall recover neither 


for them, nor any other thing, tho' well deſcribed, ſemb. Barnes, 


458.) | 
[If a material deſcription of one of the robbers is not mentioned 


in the Gazette, as that he had particular large red eye-brows. id.] 


If the whole ſum of which the plaintiff is robbed is not mentioned 
in the Gazette, ſemb. Whitworth v. Hundred of Grimſboe, TJ. 32 & 
33 G. 2. 2 Will. 105. 10g.] . | | 

But it is ſufficient to give notice to the next town in the high road, 
tho' a town on the fide be nearer. Noy, 5 2. 1 And. 158. 1 Leo. 57. 

Tho' the town to which notice is given is out of the hundred. Ney, 
52. 1 And. 159. 1 Leo. 57. | 

[If a man is robbed ſoon after fix, rides thro” a village without 
giving notice, tells men on the road, at ſeven gives notice to an inn- 
keeper at a town two miles and an half off, and then gives notice to 
the high conſtable three miles off, between eight and nine o'clock 1 
it is good notice, within 8 G. 2. c. 16. Ball v. Hundred of Weymer- 
fley, M. 16 G. 2. Str. 1170. ] ä 

So, by the ff. of Wint. the country has forty days to anſwer for the 
bodies of the malefactors; and therefore it is bad, if the original be 
teſte'd within forty days after the robbery committed. 

So, by the „. 27 El. 13. the action does not lie againſt the hun- 
dred, if it be not proſecuted within a year after the robbery com- 
mitted. 

And the year ſhall be taken, incluſive of the day of the robbery. 
R. per two F. Warb. cont. Hob. 139. 2 Rol. 520. J. 47. R. 1 Brownl. 


156. Vide Temps (A). | | 

So, it does not lie, if the robbery be not in the highway. N. 
Sho. 60. R. cont. 1 Med. 221. Vide ante, (C 2.) | 

So, tho' upon the /f. of Wint. the action lay, if all the robbers 
were not taken. D. 7 Co. 7. a. R. 1 Sid. 11. Per two J. Dy. 370. a. 
in margin. | | 

Yet, by the ft. 27 El. 13. no hundred ſhall be chargeable, if any 
of the robbers be taken. | 78 

If any be taken before the action commenced, tho' he be taken 
fter the forty days after the robbery. Co. Ent. 348, 349. | 

The pleading is hucuſque non ceperunt. Semb. 1 Sid. 11. 

80, if any be taken, tho he be not taken upon the hue and cry, 
but in any other part of the county. Per Hale, 1 Vent. 119. 
If the robber be charged with the robbery in the preſence of 4 
Juſtice of peace, it ſhall be a taking, altho* no one lays his hand upo 
him. R. 1 Vent. 118. 235. 2 Keb. 760. 2 Lev. 4. | 

So, if he be found in gaol for another offence, and is indicted for 
that robbery. | * f 

But a taking upon ſuſpicion, if he be acquitted, is not ſufficient, 

er Periam, Dy. 370. a. in marg. | 

So, by the J. 27 El. 13. no hundred ſhall be charged, unleſs the 
Party make oath within twenty days before the action brought, that he 
| 729 & | 2 2 knows 


© 


2 
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knows not the robbers, or any of them, before ſome juſtice of peace 


of the hundred, or near it. 

If the action be diſcontinued, and a new one commenced, there 
ought to be ſuch oath within twenty days before the new action. R. 
1 Sid. 139. 1 Keb. 4 

And an oath, 127 he 5 not know the robbers, is not eue with⸗ 
out ſaying cc or any of them.” Semb. Noy, 21. 

The par 45 robbed muſt make the oath. 


If as action be by the maſter, where his ſervant was robbed, the 


ſervant muſt ſwear, and not the maſter. R. Cre. El. 142. I Leo. 
323. R. Cro. Car. 38. 336. Adm. 3 Med. 288. Sal. 613. 

If the maſter brings the action upon a robbery of two ſervants, 
both muſt make oath. 3 Mod. 288. R. inter Aſbcomb and Hundred 
of Eltham, B. R. 2W. M. Sho. 94. 241. 

If the ſervant delivers part of the money to another who travels 
with him, and they are both robbed together, both muſt make oath, 
R. inter Afbcomb and Hundred of Eltham, 3 Mod. 288. 

. Tho' one be a quaker, and refuſe wy oath. 3 Med. 288. Gal. 
G1 
But if the ne brings an action upon as robbery of two ber 


vants, and one only ſwears, he: ſhall recover for ſo much as was in 


his poſſeſſion. 25 289. Sal. 613. Carth. 146. 

If the maſter geln ers part of his money to his ſervant, and they 
are robbed together, and the maſter brings the action, it is ſufficient 
if the maſter alone ſwears; for the money delivered to the ſervant 
remains in the poſſeſſion of the maſter, if he be robbed in the pre- 
ſence of the maſter. R. inter Fones and Hundred of Rumley, 1658, 
3 Mod. 288. Sal. 613. Carth. 146. 

90, if the ſervant delivers part of the money to 4. and they are 
robbed together, and afterwards the ſervant brings an action for the 
whole; it is ſuſficient if the ſervant alone makes oath ; for the whole 
was in his poſſeſſion. Carth. 146. 

And if the ſervant be robbed of money in the preſence of the 
maſter, and the maſter alone ſwears, and brings an action, it is ſuf- 
ficient, tho' the ſervant knows ſome of the robbers, and informs his 
maſter of it. R. 3 Mod. 283. Cartb. 146. 

So, an action lies, tho the party aſter che oath detect the robbers. 


R. 1Mar. pl. 28. 

So, if the oath be taken by a juſtice of „K out of the county, 
it is ſuſſicient; for it is a minitterial act. R. Jon. 239.˙ Cro. Cas. 
211. 


If a juſtice of peace refyſes an examination, an action upon the 
caſes lies againſt him; for he is only miniſterial. Semb, 1 Leo. 323, 

If the oath be taken by a juſtice of peace within the county, altbo 
it be not within the hundred, it is ſufficient. R. Sal. 614. 

So, by the %. 8 Geo. 2. 16. no action ſhall be brought — before 
commencement the party before the chief clerk, or ſecondary, or 
filazer of the county, or clerk of the pleas of the court, where the 
action is brought, or ſheriff of the county, give bond of 100. penalty 
with two ſureties to the high conſtable ob the hundred, with condi- 
tion to pay coſts if the plaintiff be nonſuit, diſcontinue, have a ver- 
dict, or judgment on demurrcr againſt him. Which 


5 
0 
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Which bond ſhall be certified by fuch chief clerk, &c. to the. 


chief clerk or ſecondary in B. R. or filazer of the county in C. B. or 


to the clerk of the pleas or his deputy in the Exchequer, before proceſs 


ſhall iſſue in ſuch ſuit. 
None ſhall take for ſuch bond more than 5 5. beſides ſtamp- duties, 


* 
= 


nor more than 25. 6d. for making ſuch certificate, and 25. 6d. for 


filing it; and the chief clerk, c. upon requeſt ſhall deliver it over 
to the high conſtable gratis. A . 
So, tho' it lies ſince the ,. of Winton, tho' the robbery was on a 
Sunday. R. 1 Brownl. 156. Per three J. Mont. cont. 2 Ral. 59. 
2 Cro. 469. £h 5 c 
Yet, by the /?. 29 Car. 2. 7. if any, who ſhall travel on the Lord's 
day, ſhall be then robbed, no hundred ſhall be anſwerable for it, but 


dhe perſon ſhall be barred from bringing any action for the ſaid rob- 


bery. | | | 
But if a man be rohbed in going in his coach to church he ſhall 
have an action againſt the hundred; for that is not travelling within 
the intent of the ,. 29 Car. 2. R. in C. B. (7 Geo. inter Taſbmaler 
and Hundred of Edminton. Com. 345.) „„ 
[By flat. 22 Geo. 2. c. 24. none ſhall recover above 200 J. unleſs 
there were two perſons together at the robbery, to atteſt the truth of 
it.) | ; | , 1 ; «þ 
As to the proceeding, declaration, plea, Qc. in an action upon the 
fi. of Winton, uide in Pleader, (2 8 1, Cc.) | : | 
(C 5.) How the charge upon the hundred ſhall be levied.) If there be 
judgment againſt the hundred, it may be levied againſt the inhabitants 
of the ſame hundred by eri faciar. | 1 1 
So, it may be levied upon any one, who has lands in his poſſeſſion 
within the hundred, tho he has no houſe, nor lodging there; for he 
is an inhabitant. R. 2 Saund. 423. 9 
Upon a leſſee, or purchaſer after the robbery committed. R. 
Noy, 155. 8 „ 5 
So, it may be levied upon one or two of the inhabitants. | 
But it a man come to inhabit in an hundred after a robbery done, 
he ſhall not be charged. R. Hut. 125. Cont. per Barckley, Mar. 


pl. 28. | 


So, if the whole debt be levied. upon one or two of the hundred, 
by the ff. 27 EL 13. on complaint to two juſtices of peace of the 
county (quorum unus) in or near the hundred, they may aſſeſs rate- 
ably all the towns, Cc. within the ſame hundred, or in the liberties 
within the ſame, ſor the relief of him againſt whom the plaintiff 


took execution; and the conſtable of each town, c. may rateably 


aſſeſs the ſaid ſum on every inhabitant, and, it he refuſe to pay, levy 
it by diſtreſs and ſale, Sc. | : 

And by the /ame ſtatute, the hundred; where default of freſh ſuit 
on hue and cry was made, ſhall anſwer half the damages recovered 
2,ainlt the hundred, in which the robbery was committed, to be re- 
covered by debt, Sc. at the ſuit of the clerk of the peace. 

By the ff. 8 G. 2. 16. after judgment againſt the hundred, no pro- 
ceſs ſhall e ſerved on the high conſtable or any inhabitant, but the 
ſheriff on reccipt of the writ of execution ſhall ſhzw it gratis to twd 
Juſtices of the peace in or near the hundred, who ſhall ſpeedily caute 

1 3 5 3 | ' aft 
. F 


ʒ.l 


20 G. 2. c. 32. þ 4. 


an aſſeſſment to be levied purſuant to the /. 27 El. 13. and alſa for 


the neceſſary expences of the high conitable above the coſts and 


damages recovered, of which no notice from the two juſtices, he 


ſhall give an account and proof on oath to their ſatisfaction, having 


firft cauſed his attorney's hill to be taxed. 
The ſheriff. ſhall pay the money levied to the parties without fee, 


and indorſe the day of receiving the writ of execution, and not to 


be called upon for a return till ſixty days after. | 
And the like aſſeſſment ſhall be in caſe the plaintiff be nonſuit, dif. 
continue, or have a verdict or judgment on demurrer againſt him, if 
by inſolvency. of the plaintiff or his ſureties, he cannot be reimburſed 
on the bond of 1007. penalty; and the money levied ſhall be paid ta 
the juices for the high conſtable in ten days after it is levied. 

And the juſtices may limit a time not exceeding thirty days for 
levying ſuch aſſeſſment; and the officer appointed refuſing or neglect- 


ing to levy and pay the money, &c. in ſuch time forfeits double the 


ſum, 

[By Fat. 22 C. 2. c. 46. the "ua 8G. c. 16. relating to execution 
on hue and cry, is extended to all 
a hundred. 

[As to actions againſt the hundred to make good damages done by 
offenders in pulling down, c. any church, &c. vide ff. 1 G. 1. fl. 2 
g. 5. . 6.7 
ö 1 perſons riotouſly aſſembled demoliſh the doors and windows cf 
a houſe, and having thus riotouſly obtained an entrance into the houſe, 
deſtroy the goods and furniture in it, the hundred are liable under 
this {tatute for the damage done to the furniture as well as to the 
houſe. Ratcliffe v. Eden, B. R. M. 17 Geo. 3. Cowp. 485. 


Ilt is not neceſſary, in an action upon this ſtatute, for the riotous 


demolition of an houſe, to prove that twelve rioters were aſſembled 
at the time. Pritchitt v. Waldron, B. R. M. 33 Gec. 3. 5 J. K. 14.) 
[A truſtee of a ſatisfied term may maintain this action. Bid.) 
[An order of juſtices for the levying of money upon the inhabit- 
ants of an hundred under the riot act, directing that the money when 
levied ſhould be paid into the hands of a banker ſubject to their 


further order, is bad. Rex v. Halffhire, T. 33 Ges. 3. 5 J. K. 341. ] 


[A writ of exccution ſucd out by the party who has recovered 
damages againit the hundred, and delivered by the ſheriff to the juſ- 
tices, appears zo be a good foundation for an order to levy the amount. 
id. EE, | 
[An order fer levying the damages ought to be upon the inhabit- 
ants of the towns, pariſhes, villages, and hamlets; purſuant to the words 
of the fiat. 27 £iiz. c. 13. and not upon the inhabitants of the 
ale and pariſhes within the hundred. id.] | 

The hundred are not liable in an action for damages brought by 
the perſon injured by a mob beginning to pull down his houſe, Cc. 
unlets the riot be of ſuch a kind as to amount to felony within the 
ſtatute, , Reid v. Clarke, B. R. H. 38 Geo. 3. 7 T. R. 496.) 

For maiming cattle, deſtroying trees, ſetting fire to any houſe, &. 
gide g Geo. 1. c. 22. / 7. & 29 Geo. 2. c. 36. /. 9. 


„Tor deſtroying turnp-be-gates, flood-gates, Cc. vide 8 Ces. 2. 


6. 20. ½ 6.] 3 
[For cutting down banks of the ſea, of a river, or hop vincs, = 
| [For 


* 
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Tor deſtroying corn to hinder the exportation, vide 11 G. 2. 


c. 22. / 5. 


[For wounding, maiming, c. officers of the revenue, in ſeizing 
wool, prohibited or uncullomed goods, . vide 19 Geo. 2. c. 34. J 6.] 


[Vide the ff. 30 Geo. 2. 3. 5 116. that no receiver r general of the 
land tax, or his: agents, can fue the hundred for a robbery, unleſs the 
perſons carrying the money be three i in Oey T 


HUNTING. 


Vide Chaſe, (H 1, Sc.) — Juſtices, (8 7- Fals of the Peace, 
B 47. 49.) | 


HUSBAND AND WIFE. 
Vide Baron and Feme.— Chancery, (2 M 1, &c.) 


HUSTINGS. 
Vide Courts, (O 1.) 


IDEMPTITATE NOMINIS, | | 


. (A) When it lies. 


HE writ of idemptitate nominis lies, when 
moleſted by proceſs againſt another of Oy ſame mee F. N. B. 


268. FOE 
And jt ſhall be directed to the eſcheator, or to.the ſh cif if a man 5 


ot his goods are taken by proceſs againſt another dire ed to them. 


F. N. B. 268. 

If he be taken by proceſs againſt an accomptant out of the Exchequer, 
it ſhall be directed to the treaſurer and barons of the l 
F. N. B. 268. A. 

If by proceſs after outlawry in B. R. or C. B. it ſhall be directed to 
the juſtices of the ſame court. F. N. B. 268. B. 

So, it ſhall be directed to the juſtices of gaol-delivery, or of the 
peace, if he be moleſted by proceſs _ indictment before them. 
F. N. B. 268. C. 

So, it lies after en and execution ſued. R. 2 Cre. 623, 
Semb. cant. Hob. 330 

This writ directed to the juſtices ſeems to be only a commiſſion to 

them to make inquiry of the truth, upon which they award a writ of 
inquiry to the ſheriff, F. N. B. 268. B. 
And thereupon, the attorney-general may plead, qued eft cadem per 
7 na; which ſhall be tried by a jury, and n according to the 
verdict. Hob. 330. 

But a man taken by a capias utlagatum may come into C. B. and 


Pray a writ of inquiry whether he be the ſame perſon, without ſuing 


an ide mptitate neminis. F. N. B. 268. B. : 
24 IN 


344 IDEMPTITATE NOMINIS. 


So, upon an exigent a man of the ſame name may offer himſelf to 
anſwer; and if the plaintiff ſays, that he is not the ſame ꝓerſon, he 
ſhall put the difference of the names, and according to ſuch difference, 

the exigent ſhall be awarded. F. N. B. 268. B. | 

But where a man appears by /uper/edeas upon an exigent returned 
qutlawed, the plaintiff cannot ſay, that he is not the ſame perſon, 
and ſo defeat the outlawry; without a writ of idemptitate nominis, 
- F.N. B. 268. B. 8 | ; 

So, upon an exigent on an indictment a man cannot ſay, that he 
is of the ſame name, and pray that the attorney-general may put a 
difference of names, for it would be changing the indictment; but 


the party if he be aggrieved mult have an idemptitate nominis. F. N. B. 


268. C. | 


—IITDEO0-D. | 
(A) Idiot ; Who ſhall be. 


ERSONS who are non compotes mentis are ideots, or of non-ſanc 


memory. 

Idiots are fatui naturales, which were of non-ſane. memory d nati- 
vitate. Co. L. 247. a. Staundford's Pre. R. 34. b. 

And it is ſufficient to find him ſo, if he has nat any uſe of reaſon: 
as, if he cannot count 20d. F. N. B. 233. B. ; | 

Has no underſtanding to tell his age ; who is his father or mother, 
Sc. F. N. B. 233. B. | BY 
What will be for his profit or loſs. F. N. B. 233. B. | 


But a man ſhall not be called an idiot, if he has the underſtanding 


to learn, or know letters. F. N. B. 233. B. 
To read by the inſtruction, or information, of another. F. N. 2. 


* 
_ 


233. B. | | 
| (B) Lunatick, M. | 


80 if any perſon be by ſickneſs or other accident deprived of the 
ue of his reaſon, he ſhall be eſteemed non compos mentis. Ce 
T. 24). a. | 
Tho' he be a lunatic 


k, and have lucid intervals. Co. L. 247. 4. 


885 [IK a man loſes his ſpeech by an apopleQtic fit, tho' he ſhews ſome 


Hens of ſenſe, a commiſſion may be granted againſt him. Pitt's Caſe, 
7. 7 Ceo, 2. . R. II. 12.1 775 a | ARE > 


((C) The King ſhall have the Cuſtody of them. 

e e a What Intereſt the King has. : 

| T HE king, of right, has the-proteQtion and defence of all his ſub- 
1 Jets, their lands, and goods;” J. N. B. 23 2. A. wy 
And therefore by the /. Prerop. Reg. 17 Ed. 2. g. rex habebit . 

diam terrarum fatuorum naturatium, capiendo exitus eartum fine waſh? & 

"Inueritt cis neceſſuria, de cimgufert qu feado, & pet mortem eum reddit 
heredivus, ita gued nullatenus per &fdem fatios alienentyr, &c. 


A 


And 


but the king, or lord-chancellor, by authority of the ſign manual, 
mh, . e 


. — 
And by the ſame /. 1) Ed. 2. 10. rovidebit „ Quit jus 
V 


babuit intellectum, fuerit non comps mentis, ut quidam ſunt 

tervalla, quod terre cuſtodiantur fine vaſto, & ipſe & amilja inde ſu Fries 
antur competenter, & refiduum cuſtadiqtur ad opits ipſorum, ita yu 
difte terre infra prædictum tempus nullatenus alienenitur, nec rem 4 4 


dt exitibus recipiat ad opus ſuum. | 85 5 
[This ſtat. is not introductive of any new right in the crown. Ons. 


enden v. Compton, 2 Veſ. jun. 71. 55 
he words thereof, « waſte, and deſtruCtion,” uſed in the ordinary, 
not the technical ſenſe. 17b:d.] : ee 
[Under this ſtat, the crown commits the care of lunaticks 0 ſome 
reat officer, not of neceſſity the chancellor. The warrant confers no 
juriſdiftion, but only a power of adminiſtration. The appeal is to 


the king in council. Bid. 


This prerogative ſeems to have commenced tempore Ed. 1. St. Prer. 
K. 33. b. 1 | + : 
2 therefore, the king himſelf ſhall have the cuſtody of an idiot, 
his lands and goods. 4 G 126. 2 \ | 
And ſhall have them during the life of the idiot. Sz. Prer. R. 34. & 
4 Co. 126, a. Dy. 26. in marg. . 5 8 
The king may take the profits of an idiot's eſtate to his uſe, ak 
lowing neceſſaries to him and his family. St. Prer. R. 35. 4. #6. 


4 Dy. 20. a. * 


So, he may demiſe his lands, rendring rent. Se. Prer. 35. a. 
So, the king may grant the cuſtody of an idiot, his lands, and 
goods to another. 2 Ca. Ch. 70. 1 And. 23. | 


So, he may grant them to another, without ſecurity to account. |, 
| | a J 


3 Med. 43. | "DE 2 | 

Aad ſuch grant extends to the executor or adminiſtrator of the 
grantee. 3 Med. 44. Skin. 139. 177. p 
So, he may commit the care of a nen compos to another, ſo that his 
family be maintained, and nothing waſted. 4 Co. 127. b. | 


But the king is not ſeiſed of the lands of an idiot; for he remains - 


leiſed of the freehold. 4 Co. 126. a. St. Pre. R. 35. b. | 
So, the king out of the proſits muſt allow neceſſaries for him and 
his family. St. Præ. R. 35. &. | | N 


Muſt make reparations. Sr. Pre. R. 35. a. | 


So, a grant of the cuſtody to another and his executors, will not 
be good to the executor. Q. 2 Ca. Ch. 70. 1 Ver. g. 137. Skin. 4. 


| 0 the king ſhall not haye a copyhold, which belongs to an idiot. 
4 Co. 26. B. | TY el ER | 
Nor, a right, or title of entry, or action. St. Pre. R. 35. b. 


So, after the death of an idiot, the king upon an oufterele-mains - * 


ſhall reſtore the land to the heir. St. Pre, R. 35+ 4. l By 
So, the king has no intereſt in the perſon of a lunatick, &c. as of 
an idiot. 4 Co. 127. 4. i ks Ae 


q 5 


Nor, can he grant the cuſtody of him and his lands, to the uſe of 


- Dae. 4 Ce. 127. . R. Mo. 4, 1 And. 23. Bend. 17. 
wages... | 2 f 
Or, without ſecurity to account to him, if he becomes compos ; other- 
wiſe, to his executor or adminiſtrator: 3 Mod. 43. Qu. Dy. 20. a. 
[The king's grant of a lunatick's eſtate, wtihout account, is void; 


” 
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may allow ſuch a yearly maintenance to the committee, as amounts 
to the yearly value of the lunatick's eſtate. Sheldon v. Forteſcue A., 
P. 1731, 3 P. V. 104.) 

[If cuſtody of lunatick is granted to huſband and wife, (ſhe being 
next of kin, ) it determines on her death. Ex parte Lyne, M. 9 Ger. 2. 


C. J. I. 143. 
Yet, he ſhall protert to 2 nch for a lunatick. Vin. Ent. 62g. 


663.) | 
How a _— for an idiot, NN hs Oc. ſhall be granted, 


3 80 Chancer 7% 
the king 48 that ſuch a one is an idiot, or non-ſane, 


EE may bring him before his chancellor to be examined, and after. 


wards an inquiſition may be awarded to inquire, whether he be an 


idiot, non-ſane, &c. S.. Pre. Reg. 34. 
Before the chancellor, or any other whom the king ſhall appoint, 


&. Pre. Reg. 34. b. 
So, the king may award a writ to the eſcheator or ſheriff, quod in 


88 fond ad ipſum accedat & ipſum viis & modis, & c. examinet, 
nihilominus per ſacramentum, &c. inquiret ſi idiota ſit, necne ; & hi i, 


utrum d nativitate, aut ab alis & quo tempore, &. ſi lucidis gaudeat inter- 


vallis, & c. F. N. B. 233. 

And if he be found an, idiot by office, and die; the king may af- 
terwards ſeize his lands; for he muſt reſtore them to his heir. Sr. 
Pre. R. 35. b. 

So, if , be found an idiot for 8 years, theſe words, 8 years, ſhall 
be rejected, for finding, that he is an idiot, generally, is ſufficient, 
and the addition will be ſurpluſage. R. 3 Med. 43. 

If he he found an idiot and that he aliened, without ſaying, how, 
or for what eſtate, it is ſufficient to give the cuſtody of him and all 
his lands to the king. R. Ley. 2 

But before office the king cannot folae the lands of an idiot, or non» 
ſane perſon. 4 Co. 127. a 

And no office can be found after his death. 4 Co. 127. 4 

So, 2 man, who takes upon him the care of a lunatick, 22 of his 
own head, {hall be accountable as bailiff to him, his executors, or ad- 
miniſtrators. 4 Co. 127. b. Vide Accompt, (A 3.) 

he committee of a lunatick cannot make a S eaſe of the lunatick's 
lands by law. Knipe v. Palmer, I. 33 & 34 Geo. 2. 2 Will. 130.] 

And if he inveſts the perſonal eſtate of the lunatick in the purchaſe 
of land, it ſhall be diſtributed as perſonal eſtate, and not go to the 
heir. R. 2 Ver. 192. 

But if a man be found an idiot, Oc. or non- ſane, by inquiſition 
and examination before the eſcheator, or ſheriff, he may in perſon, or 
by his friends, come before the chancellor and king's counſel, and 
Pray to be examined there. F. N. H. 223. St. Pre. R. 36. a. 

And he may have a writ to bring him before the king's counſel. 
F. N. B. 233. St. Pre. R. 36. a. 

And if he be found no idiot, the firſt inquiſition before the ſheriff, 
Dc. tho! it be returned, ſhall be void, without a traverſe. F.N. B. 
233. St. Præ. R. 36. 4. 

B/ fat. 17 Geo. 2. c. 5. ff. 20 & 21. two juſtices may order a l- 
'natick to be confined in any place in the county, if his ſettlement is 
in the county, if not, to ſend him to bis ſettlement; the * 


. 


"oy TW wo . oo Py 


As. ˙ Y 


12 


fec 


3 @ 


IDIOT. 97 


be raiſed by warrant of two juſtices, by ſale of his goods, or rents of 
his lands; and if he has not an eſtate to pay it, abovę what is ſuf- 


 ficent to maintain his family, then by his pariſh : but this is not to 


abridge the king, chancellor, &c. nor the friends or relations. 
[By flat. 14 Geo. 3. c. 49. mad-houſes are regulated. None may 
keep more than one lunatick (except committed by chancellor) on 
ain of 5ool. without annual licence from commiſſioners appointed 
by college of phyſicians, for ſeven miles round London, and by quarter 
ſeſſions elſewhere.) = | 3 | 
[No perſon to keep two houſes ; commiſſioners to viſit houſes once 
a year, or when required by chancellor or either chief juſtice, or 


when they think fit, and examine perſons confined, Commiſſioner . 


may, on application, inform a perſon applying of the name of a per- 
ſon confined, and where, and by whom. Keeper receiving a 0 


without order from phyſician, ſurgeon or apothecary, or not ſending 


notice to the ſecretary of the commiſſioners, in three days near London, 


or fourteen days elſewhere, forfeits 100. This act gives no ne- 


juſtification, but all mult be juſtified at common law.] 


(D) Ads by a Non-compor. 
Di.) What are void, 


A LL acts, which an idiot, or non-compos, can do, concern his life, | 


his lands, or his goods. 4 Co. 124. 4. 


By the civil law, all acts of a non-compos are void, without the aſ- 


ſent of his tutor. 4 Co. 125. 6. 


By the common law, every diſpoſition by will by a non-compos ig. 


void. Vide Deviſe, (H 1.) 
So, a deed by a non=compss is void. Ca. Parl. 154. 
As, if a non-compos execute a ſurrender of his eſtate for life, it will 


be void. R. Ca. Parl. 153. R. in B. R. and afterwards affirmed in 


Parliament. 3 Mod. 310. Sal. 427. Comb. 438, 468. 
80, a grant of a rent-charge by a nou-compos will be void. Ca. 
Parl. 153. 


So, if a non-compos make a feoffment by letter of attorney, it will 


be void, as to all except himſelf. 4 Co. 125, a. 


5 
Altho' it be reaſonable, and for the benefit of his family, 2 Yer. 414. 
[By fat. 15 Geo. 2. c. 30. if lunatick under a commiſſion, or whoſe 


perſon and eſtate by act of parliament is committed to the care of 
truſtees, ſhall marry before declared of ſane mind by the lord chan- 
ccllor, &&c. or ſuch truſtees reſpectively, ſuch marriage is void to all 


intents, This act was ſuppoſed, at the time, to be made on occaſion 


of Mr. Newport, natural fon to the late earl of Bradford, who had 
left him a very great fortune, with remainder to another perſon.] h 


(D 2.) What only voidable. | 


But a feoffment by a 1on-compes in perſon is only voidable. 4 Co. 
125. 4. | 


(D 3.) What he may do, if he becomes ſane, 


1 


If a lunatick becomes of ſane memory, he may afterwards make a 
| | | 


ker ment, &c . 


| But 


- 
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But if found a lunatick by commiſſion; the Chancery will direct, 

chat in order 40 make a ſettlement he ſhall levy a fine in C. B. and it 
ſhall be triet upon iſſue there, whether he be compos. 1 Ver. 155, 
act (3Q ). Tn HI 


5 | (D 4.) How avoided. 
R tD 4) By the 71 pon office.] If an idiot make a feoffment or 


other conveyance of his lands and tenements, after office found, the 
king ſhall avoid them. St. Pre. R. 34. b. 35. b. 4 Co. 127. 4. 
Zo, if a lunatick, or other non-compo;, make a feoffment, c. upon 
office found it ſhall be avoided. 4 Co. 127. a. 1 Ca. Ch. 113. 
And upon office it ſhall be avoided, as to the idiot or non-compre | 
kumfelf. Co. L. 247.4. | 
For after office upon a ſcire facias againſt the alienee, the land ſhall 
be ſeiſed into the king's hands. 4 Co. 126. b. | 
And by ſuch ſeizure the frechold is reveſted in the non-compey, 
4 Co. 126. b. 8 : 
Or, it may be avoided upon an information by the attorney-general, 
as well as by ſcire facias, 1 Ca. Ch. 113. 153. ; 
So, by office, his grant of a copyhold ſhall be avoided, tho? it can- 
not be ſeized by the king. 4 Co. 126. 6. X 
So, after office, all gifts by him of his goods are avoided, 4 C. 
126. 5. | | 
And all bonds. 4 Co. 1 26. 5. 
Or, other deeds. 4 Co. 126. b. | | 
And if he be afterwards ſued upon ſuch a bond or deed, ſo long as 
the office is in force, a ſuperſedeas reciting the office may be ſent to 
the juſtices. 4 Co. 126. 6. AY 
An oſſice found as to an idiot relates to his nativity, and avoids all 
acts from that time. 4 Co. 126. 6. = 
As to a Junatick, Sc. it relates to the time when he is found to 
be non-compos. 1 Ca. Ch. 113. | 6 
Yet, where the office has a retroſpect, a purchaſer ſhall be allowed 
to traverſe. R. 1 Ca. Ch. 113. | 


o 


D 5.) Ey the heir.) So, if there be an alienation by a 1n-comp:s 
in fee, in tail, for life, or years, his heir may avoid it by entry, if 
his entry be congeable. F. N. B. 202. F. 

Or, if it be not congeable, by a writ of dum non fuit compos mentis. 
F. N. B. 202. F. Vide dum fuit infra atatem(B). = | 
he proceſs in a dum non fait compos mentis is the ſame as in a precipt 
u 2 75 ; viz. ſummons grand cape, and petit cape. F. N. B. 203. L. 

So, the heir may avoid the alienation of his anceſtor being 191 
comps, by plea, as well as by entry, and writ of dum non fuit comps: 
Co. L. 247. 6. | | 


O6.) When they ſhall not be avoided. 


But an idiot, or perſon non-ſane, cannot himſelf have a dum un 
Fuit campos: for he cannot ſtultiſy himſelf. Cont. F. N. B. 202. C. D. 
K. acc. 4 Co. 123. b. Semb. cont. Ca. Parl. 153. a 

And therefore, a feoffment, releaſe, or grant, cannot be avoided 

by a non-comp:s himſelf; for he cannot by plea diſable himſelf. K, 
4 Co. 123. 3. Co. L. 247. a. ö. | 5 Tho 


* 
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Tho' the feoffment was by attorney. 4 Co; 125. 4. | 
So, to a bond by himſelf, he cannot plead, quod non fuit compos. 

R. 4 Co. 123. 5. R. Cra. El. 388. | 2 
So, a non-compos ſhall not be aided by a court of equity, againſt an 


_ alienation which he himſelf cannot avoid by law. R. 4 Co. 124. a. 


So, a feoffment, Cc. by a nan-compas ſhall never be avoided by a 
privy in eſtate, or tenure : and therefore, if a non-compos make a 
feoffment, and die without heir, the lord by eſcheat ſhall not avoid it. 

Co. 124. 2. | | EO 3 
7 So, if a donee in tail make a feoffment, and die without iffue, it 
ſhall not be avoided by him in reverſion, or remainder. 4 Co. 124. a. 

So, by the ff. 4 Geo. 2. 10. idiot, lunatick, or non-compos, being a 
truſtee or mortgagee/may, or his committee in his name by direction 
of lord chancellor, &c. on petition may convey lands, &c. as directed. 

So, if a non-compos alien by matter of record, it ſhall never be 
avoided by him or his heirs : as, if he leyy a fine, or ſuffer a recovery. 
4 Co. 124. a. Co. L. 247. a: ped = 3 

So, every act, which he does in a court of record, binds him and 
all other perſons for ever. 4 Co. 124. 2. | 

As, a judgment, ſtatute, recognizanee, &a. 4 Co. 124. a. 125. 4. 

. \ { x 


(D 7.) What Acts he may do. 


So, a non-compos may maintain, or defend an action. Poph. 141., 
If an idiot ſue, he muſt appear in perſon, and any one who prays 


to be admitted as his friend may ſue for him. Semb. 2 Saund. 335. 


So, if an action be againſt an idiot, he muſt appear in his proper 
perſon, and any one who can make a better defence ſhall be admitted 
to defend for him. St. Pre. R. 36. 4 Co. 124. 6. 225 | 

But another non-compos muſt appear by guardian, if he be within 


age, and by attorney, if he be of full age. 4 Co. 124. 5. | 


And if an action be by the committee of a Junatick and not by 
limſelf, it will be bad. R. 1 Brotunl. 197. Poph. 141. | 
Zo, a non-compos ſhall not be puniſhed for murder, or felony, 


40. 14. i | 3 16 $8 

But a non-compss ſhall be puniſhed for high treaſon. 4 Ce. 12 6. 
So, the laches of a non-compos prejudices him as to a title of ent] 

8, if a non- campos be diſſeiſed, and the diſſeiſor die ſeiſed, Se., | 

deſcent tolls his entry. 4 Co. 125. b. 1 . 
But laches in a noncompos does not bar him of his right: as, if the 

dffeifor levy a fine, non- claim for a year and a day at the common 

law does not bar him. 4 Co. 125. 8 eb N Bs, 
So, the heir ſhall not be barred of his entry by the laches of a nn 

empor, tho' he himſelf be. 4 Co. 125. bo * 9 nga 
(By the . 4 Geo. 2. c. 20. idiots, lunaticks, &c. or their commiteps, 


by direction of the lord chancellor, may aſſign truſts and mortgages; 


nd be ordered to make ſuch conveyances, in like manner as truſtees 


and mortgagees of ſane mind.] PRE 
Vide Capacity, (D 5.)—{Chancery, (32.)] . * 
merix- 14 


Vide Amendment, per T. atum.— Pleader, (E 39.) 
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VideWreck (A). 
| IMPARLANCE. 
Vide Abatement, (I 19, 20.)—Information, (D 5.)—Pleader, (D 1, Cr.) 
- IMPEACHMENT. 
Vide Parliament, (L 18, &c.) 
IMPLICATION. 
Vide Deviſe, (N 12, 13.) 
IMPORT AT ION. 
Vide Trade, (A 4.—C 2.) 
IMPOSITIONS. 
Vide Prerogative, (D 48.) 


IMPRESSION. 


* * * 4 —_— 


IMPRISONMENT, 
(A) What ſhall be a Priſon. 


A LL priſons are the king's priſons. 2 It. 100. 589. 
A And a ſubjeCt ſhall not have a priſon of his own. 2 Inf. 100. 
y the ff. Mert. 20 H. 3. 11. magnates petierunt propriam priſenam 
de illis quos caperent in parcis & wivariis ſuis quod rex contradixit. 
2 Inf. 100. | | . 
And therefore, where the lord of a franchiſe has the cuſtody of 2 
priſon, it is the king's priſon. 2 Inf. 5 89. 


And none can claim the cuſtody of a priſon as a franchiſe unleſs he 


has alſo gaol-delivery. 1 Sal. 343. | 
A 2 cannot be newly erected, except by act of parliament. 


2 * 705. | 
By theft. 23 H. 8. 2. juſtices of peace in Eſſex, &c. may within 3 
year erect a new gaol in their county and aſſeſs for it, &c. | 


And by the /. 5 Eliz. 24. they may do it within ten years after- 


wards. | 
And by the /f. 13 E/.25. within ten years after the former ten 


Bat 


2 


fo - 


jury at aſſiſes may build or repair gaols in 
* {eſhons think fit, and aſſeſs in equal proportion, &c. for ten years, 
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But the f. 11 & 12 V. 3. 19. juſtices upon preſentment of grand 
their county as the quarter 


Which was continued by the ft. 10 4nn. 14. for ſeven years; and by 
the fe. 6 Geo. 19. made perpetual. | | | | 


(B) Common Gaol. 


A Commitment upon a conviction before juſtices of oyer and terminer 
10 the gael, without ſaying, to the fberiff, is bad. R. 1 Sal. 348. 
| So, a commitment by a court in London ought regularly to be to 
the ſheriff. R. 1 Sal. 349. | . ä 

But a commitment by another till he be carried to the gaol, is wellʒ 
23, a commitment to a meſſenger by the ſecretary z for it ſhall be in- 
tended to be for ſuch purpoſe. X. 1 Sal. 347. 1 

So, if a commitment be not to the common gaol, the warrant is 
not therefore void. 1 Sal. 347. 8 | 

And by the ff. 6 Geo. 19. juſtices of peace may commit vagrants 
2nd criminals for ſmall offences to the common gaol, or houſe of 
correction. | 1 


(C) Marſhalſea Priſon. 


* priſon of the Marſhalſea ſhall be within ſuch limits as B. A. 


by rule appoints. 1 Nl. 8 10. J. 50. _— 7 
And B. R. by rule may appoint it in any place in England. R. 

1 Rel. $10. J. 50. Cro. Car. 210. 466. | | | 

By the ft. 19 H. 7. 10. the ſheriff of Surry, or any other ſheriff, 


ſhall not have the cuſtody of the gaols of King's Bench, or Marſhal- 


lea, or either of them, but the patentees of the crown. | 
But the marſhal cMnot for any neceſſity, as by reaſon of a plague, 
Ye. keep his priſoners in any but the antient place, without a rule of 
court. 1 Kol. 8 10. J. 45. Cro. Car. 466. 
And if a new place be appointed by the court, he muſt keep them 
there ſafely. 1 Rel. 8 10. J. 50. | | | 
ne court will not enlarge the rules while the piiſon is repairing, 
tl the proprietors undertake by rule to repair it. N. B. They are 
obliged to repair, on pain of forfeiture. Caſe of King's Bench Priſon, 
H. 12 Geo. Str. 678.) | 5 
The court will not grant the benefit of the rules to any one in 
exccution for an offence, even on athdavit of ſickneſs. Rex v. Kin- 
nerſiey, T. 5 G. Str. 193. Capt. Haye's Caſe, J. 3 G. 2. Str. 817. 843.] 
A priſoner for a*contempt cannot have the benefit of the rules, 
Landen Fones's Caſe, M. 2 Geo. 2. Str. 817. | 
A leaſe of the office of marſhal to A. for years, if he ſo long live, 


wil de good. Mad. C 57. [By the f. 8 & 9 W. g. 26. it 19-ſuf- 


kcient to detain priſoners in the priſon of the King's Bench, or rules 
of the ſame. = 
(By fat. 27 G. 2. c. 17. the power of appointing the marſhal (which 
office had been granted in fee by James iſt) is reveſted in the king, 
(latisfaction being made for a debt ſecured thereon, ) and various re- 
Eulations made relating to the officers and priſon. : | 
lt doth not appear the high-bar money (money paid into the box 
court of B. R. on motions and athdavits made in court) was 
| eve 


| 
| 
| 
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ever paid to the priſoners on the common fide ; but is paid by the fe. 
condary into the hands of the clerk of the junior judge of B. R. to be 
pay over in equal ſhares to the judges of B. R. to be diſpoſed of for 
uch charitable purpoſes as they think proper, Priſoners Caſo, I. 
32 & 33G. 2. 2 B. M. 867. ER | 


00) Fleet. 
T* priſon of the Fleet is proper for the Chancery, C. B. and Ex. 
 chequer: Vide Chancery, (B B.) S 


The limits of the priſon are the walls; for houſes within the libetty 
of the Fleet are no part of the priſon. R. 2 Mod. 221. 


But by the f. 8 39 V. 3. 26. it is ſufficient to detain priſoners * 


tke Fleet, or rules of the ſame. | 
But the warden by licence of C. B. may keep his priſoners in any 
ether place aſſigned by the court. Cr2. Car. 466. | | 

So, B. R. may charge a priſoner, in execution there for the king's 
debt, with execution upon a judgment againſt him for the debt of a 
tubject. Dub. Dy. 297. 5 


| (E) Newgate, - 
Y. charter 1 H. 4. the citizens of Laudan ſhall have the cuſtody of 
"Newgate. , Is | 7 
But the court cannot take notice, that the keeper of Newgate is an 
officer of London. R. 1 Sal. 349. | 


(F) Gaoler; Who ſhall be. 


TE king may make a ſubject keeper of a priggp- 2 Int. 106. 
And therefore, where the king grants to a corporation a gaol 
within their precinct, the mayor, Qc. is gaoler. 

So, the ſheriff has the cuſtody of the county gaol. 

And cannot farm his gaol. | 

So, if he gives the gaol to a ſervant, who fells it, and gives the 
money to the ſheriff. R. 1 Mo 781, 

By the f. 14 Ed. 3. 10. all gaols ſhall be rejoined to the bailiwick 


7 


of the ſheriff, who ſhall have the cuſtody of the ſame; and put in ſuch 


keepers for whom he will anſwer. | 
And by the f. 19 H. J. 10. the ſheriff ſhall have cuſtody of all 


common gaols, priſons, and priſoners in his county, except ſuch of 


which-any perſon ſpiritual, or temporal, or corporation hath the in- 


heritance; and all patents for future grants of the ſame for life, or 


years, ſhall be void. 
[By 24 Geo. 2. c. 40. no ſpirituous liquors ſhall be uſed in a gaol, 
on pain of 100/. by gaoler, and for ſecond offence ' forfeiture 0 
0 | ; Ri 
IA gaoler is bound to receive a priſoner tendred to him, after the 
return day of the writ on which he was arreſted. 1 T. R. 60.] 


(G) Impriſonment ; What ſhall be. 


EVERY reſtraint of the liberty of a free man will be an impriſon- 
ment. 2 /. 482. Cro. Car. 210. . Th 


0 


* 
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Tho? it be in the high-ſtreet or elſewkere, and he be not put into 
any priſon, or houſe. Per Thorpe, Fitzh. Bar. 301. 


/ 


(H) What is a Cauſe for Impriſonment. 
H r.) Lawful Proceſs. | 5 h 
(H 1.) Proceſs founded A Man may be impriſoned upon any lawful 


upon a record.) proceſs. 
As, upon a proceſs founded upon matter of record: as, upon an 
indictment, or preſentment. 5 . 
Or, upon a plaint, or original filed, or judgment given. 


(H 2.) Founded upon a ſuggeſtion.) So, a man may be impriſoned 
upon the king's writ founded upon a ſuggeſtion ; for that is a lawful 
proceſs. 2 Inf. 5 3. 0 : 5 / 

As, upon a writ to the ſheriff ad capiendum impugnatores juris regni 
& es ducendum ad gaclam. 2 Inft. 53. Reg. 64. | 

Or, a writ to take up a ſoldier who has received his preſt-money 
al proficiſcendum in obſequitam regis. 2 Infl. 53. Reg. 24. 191. 

Or, a writ de apoſtatu capiendo againſt a man profeſſed, who departs 
from his abbey. 2 I. 53, 54. . 

So. upon a writ de Argſe amovendo, ne exeat regnum. 2 Inft, 54. 
Vide Leproſy. ; | | | : ; | 

do, upon a writ de vi laicd amovendd.. 2 Inft. 54. 


(I 3.) Proceſs out of a lawful court. ] So, upon a proceſs out of any 
court allowed by law, tho' it does not proceed according to the com- 


mon law; for their law allowed in this realm is part of the law of 


England. 2 Inſt. 51. | 

As, proceſs out of the Admiralty, according to the marine law, for 
an ofience upon the high ſea. 2 Int. 51. 

Or, proceſs out of the court of the conſtable and marſhal, accord- 
ing to the civil law. 2 Infl. 51. 


(H 4.) Authority of Law. | 
(HL 4.) Maat ſhall be ſufficient.) So, a man may be impriſoned by 


warrant of law, for that is a lawful proceſs : as, by a conſtable ex 
Hieſo, who upon complaint of a felony may commit the offender to 
an houſe, gaol, or ſtocks, till he can be brought before a juſtice of 
peace, H. P. C. 92. Vide Leet (K). 1 
By any in aid of an officer, who has a lawful authority, 2 Rel. 
$01, J. 5. 15. H. P. C. go. 1 
By a ſheriſf for an inſult upon him in the ſtreet. R. 2 Bul. 330. 
By the watch, if the perſon be a night-walker. 2 ft. 52 
So, if a felony be committed, the offender may be apprehended by 
any private perſon. H. P. C. 89. / 
So, if a grievous wound be given, tho' death does not follow. 
ES HPC. oe. | 


Or, if hue and cry be levied againſt him. 2 Inf. 52. 2 Rol. 559. 


1.20. H. P. C. go, 91. 
So, if treaſon or felony be committed, a perſon probably ſuſpected 


may be apprehended, tho' he be not guilty, 2 1/f. 52. H. P. C. gi. 
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open. H. P. C. 91. 


court of law, nec cundo, aut redeunds : ,as, if a man attend to give his 


As, a perſon in company with felons. 2 If. 62. H. P. C. 91. 
Or, who has the goods n his cuſtody. H. P. C. 91. | 
Or, flies; or abſconds. 2 Lift. 52. HI. P. C. ga, 93. 

Or, is accuſed by common fame. 2 Inft. 52. H. P. C. 91. 
Or, is a vagrant. H. P. C. 21. | 

And upon ſuch ſuſpicion, a man may enter an houſe if the door be 


But he cannot break open the door. H. P. C. 91. 

So, a man may apprehend another for prevention of an apparent 
miſchief; as, to reſtrain a madman, combatant. 2 Rl. 559. E. 

50, he may ſcize his villein, ward, Sc. | 

The youngeſt brother, where the eldeſt is out of the realm, an! 
ſuſpected not to be alive. 2 Rl. 560. J. 10. 


(H 5.) What not.] But the law gives no authority to apprehend 
any one upon the command of the king, tho' it be in the king's pre- 
lence. 2 Liſt. 186, 7. ; 

Or, upon a commiſſion under the great ſeal, tho” he be 2 ſelon, 
We 2 Inſt. 54. | 

Or, by force of a bye-law. 2 1/7. 54. 5 Co. 64. Vide Bye-Law, (LI. 

Or, for contemptuous words of a magiſtrate, not exercifing lis 
office. R. Moe. 247. Cre. El. 78. | 

Tho' he alleges a preſcription for doing it. R. 2 Les. 34. Ces. 
El. 68g. | | 
So, the law gives no authority to a juſtice of peace to detain a per- 
{on ſuſpected, 5 for a reaſonable time till he may be examined. 

As, if he be detained above three days in the juſtice's houſe, and 
then ſent to anotlier, or diſmiſſed without examination. R. Cro. E!. 
829. 8 | 

So, a cuſtom, that he ſhall be impriſoned for not paying a duty, is 
not good. 3 Keb. 365. 


* . 


So, a man ſhall not de arreſted upon a proceſs, when he attends a 


anſwer to a bill in Chancery. 1 Ch. R. 92. 

If he attend the quarter ſeſſions of the peace, and be arreſted in the 
face of the court. R. 1 Brounl. 15. | 

Or, going or coming back. Cont. 1 Brownl. 15. Semb. acc, 
1 Lev. 159. | | 

But a writ of privilege from the cuſtas ritul;rum does not excuſe. 
Ray. 180. | | 


(H 6.) Lawful Warrant. 


So, a man may be impriſoned by a lawful warrant from any, lo 
has a lawſul authority. 2 1ſt. 52. | 
As, by a warrant from the ſheriff to his bailiff upon proceſs to _ 
By warrant of a juſtice of peace upon complaint or proof of an ci. 
fence, if within his commiſſion. H. P. C. 93. 
Altho' he who complains does not know, but ſuſpects 4 to be th 
offender, if he be preſent upon the arreſt of 4. H. P. C. 93, 4. 
Altho' no indictment be found for the offence. Med. Ca. 179. . 
But a perſon arreſted ought to be examined before his commitment. 
What ſhall be an arreſt, vide in Execution, (C 12. What a g 
watrant for tae ſecurit / of the peace, vide Forcible Entry, (D as 1 
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(H 7.) What ſball be a lawful warrant.) A lawful warrant muſt | 


be made under hand and ſeal. 2 Inf. 52. H. P. C. 94. | 
Muſt contain the cauſe of the commitment. 2 Liſt. 52. 591. H. 
P. C. 94. 2 Inft. 591. R. in Parl. 3 Car. Ruſbau. 5 13. R. 1 Sal. 347. 
A commitment in execution by a magiſtrate mult ſtate that the 
party has been convifed ; ſetting forth that he was charged on oath 
with the offence is inſuthcient. Rex v. Rhodes, E. 31 Ges. 3. 4 J. R. 
220. Rex v. Cocfer, H. 36 Gee. 3. 6 I. R. 509. | 
[A commitment in execution of a rogue and vagabond under the 
fat. 23 Geo. 3. c. 88. ſhould ſtate that the defendant was apprehended 
with the implements of houſe-breaking upon him at the time of ſuch 
" apprehenſion, & ce. Rex v. Brown, M. 39 Geo. 3. 8 T. R. 26. 
It is not neceſſary to ſtate on a warrant of commitment on a charge 
of felony, that the act was done feloniouſiy. 2 J. R. 255. J | 
[But, unleſs it ſuſhciently appear to the court, that a felony has 
been committed, they are bound to bail the defendant. Id. ibid.] 
{Commitment by ſecretary of ſtate for high treaſon may be made 
without oath. Rex v. Hyndbam, Str. 2.] 
[May be for high-treaſon generally. 1bid.] 


1 . 


['The warrant need not ſtate the information, evidence, or grounds 


of the charge. Rex v. Wilkes, P. 3 Geo. 3. 2 Will. 151.) 

[Warrant of commitment ſor a ſeditious libel need not ſet forth 
the libel. IId. 

[The warrant muſt ſpecify to what gaol the party is to be carricd. 
Rex v. Smith, P. 5 Geo. 2. Str. 034] _ | 

Mutt hive an apt concluſion, viz. until delivered by lau. 2 Inft. 5 2. 
II. P. C. 94. | | | 

Or, until further order ; for that imports by order of law. R. 
Lev. 230. cont. 2 Inf?. 5 2. 592. But that is to be taken for a fur- 
ther order of the party committing. 1 Lev. 230. | 
So, where a ſtatute authorizes a commitment, it ought to conclude, 
until he do that <vhich the ſlatute requires. R. Carth. 152, 3. 

And therefore, a commiſſion by commiſſioners of bankrupts, until 
1 to their authorities, is bad. R. 1 Sal. 348. Vide Bankrupt, 
* 8. : 5 

Þy the ſecretary of Rate, until diſcharged by law, where he was 
committed by the /. 35 1. 2. for not anſwering whether Jeſuit or 
not, R. 1 Sal. 351. Cartb. 291. | | 

By a juſtice of peace, until diſcharged by law, where it was for not 
accounting as-overicer by the /f. 43 El. 2. R. Carth. 152. 

So, a commitment or diſtreſs by a general warrant made before 
the offence committed, is bad, if 2 warrant is necefſary. Semb. 
Med. Ca. 214. | 1 

A juſtice of the peace cannot take ,a priſoner in B. R. and ſend 
bim to the county-gaol, but he may charge him criminally in B. R. 
priſon. Rex v. Wordham, II. 2 Geo. 2. Str. 828.] | 5 

[ A warrant to cauſe A. to apprery is not a warrant to arreſt. Sher- 

geld v. Hil:way, Al. 8 Geo. 2. Str. 1002.) 


{Commitment of a carrier till he gives ſecurity, not to carry with- 


out unuverlity-licence, and to obſerve univerfity-itatures for life, ill. 
Rex v. Barnes, M. 5 Co. 2. Str. 917] | 

(By /. 12 Geo. 2. c. 1 3. /. 4. the-not indorſing attorncy's name on 2 
W4irant upon wiits, ders not vitiate them.) 7 
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But a warrant will be good, tho' directed to a private perſon. 


I Sal. 347. | | 
Tho! it does not deſcribe the offence plainly in the warrant ; for it 


is ſufficient to ſay, that he was an owler, ſmuggler, &c. 2 Med. 


Ca. 5. Vide 2 Inſt. 591. | he | | 
So, an officer at his peril muſt take the very offender named in his 


warrant. 11 H. 4.91. | 


If a warrant be againſt B. and A. calls himſelf B., upon which the 


+ officer takes A., falſe impriſonment lies. R. A. 457. Hard. 323. 
So, an arreſt after a ſuper/cdras is tortious. R. 2 Kol. 5 5 2. J. 45. 


(H 8.) What will be a juſtificatin to an officer, thy nat duly awarded.) 
And a lawful warrant from him, who has juriſdiction of the cauſe, 
juſtifies the officer who executes it, altho' it was irregulatly awarded: 
as, if a juſtice of peace grant a warrant for arreſting for felony, be- 

fore indictment againſt the party. 10 Co. 76. 5. | 

If a capias iſſue at the ſame time againſt the principal and his bail, 
when it ought to be firſt againſt the principal, and afterwards a ſcirr 
facias, and not a capias, againſt the bail. R. 2 Rol. 560. J. 40. 

If proceſs for good behaviour iſſues irregularly out of the ſeſſions 
of the peace. R. Cro. Car. 602. | 

If there be a warrant by a juſtice of peace againſt any one for not 
working in the highway, before ſummons or hearing. R. 1 Vent. 


273. cited Lut. 1563. 
If a capiar iſſue out of an inferior court before ſummons. Per 


Powel, Lut. 1565. R. cont. 1 Vent. 220. | 
Or, a capias ad ſatisfaciendi:m out of C. B. with a zefte out of term, 


tho' the writ be yoid. Sal. 70. | 


So, it juſtifies the officer, tho' there was not a proper foundation 


for ſuch warrant, or proceſs : as, if proceſs ifſue out of an inferior 
court when there was no plaint. Per Povel, Lut. 1565. 


So, tho? in reality there was no juriſdiction, if there be an appear- 
ance of a juriſdiction: as, if proceſs iſſue out of an inferior court 


in a cauſe alleged within the juriſdiction, tho? in truth it arifes out 
of it. R. Lut. 937. 1566. | 

If proceſs iſſue upon a judgment in C. B. which is afterward; 
vacated for irregularity. R. 1 Lev. gs. x 

Or, upon a judgment there, when no judgment is entred upon the 
roll. Mod. Ca. 184. 

If there be a commitment by a governor of the plantations and 
council there, upon examination of the offence, tho' there does not 
appear a good cauſe of commitment. X. cont. ; but the judgment was 
reverſed in parliament. 3 Mod. 160. | | | 

So, tho' no proceſs of ſuch a nature lies by law againſt ſuch a 
perſon : as, if a capias be awarded againſt a peer of the realm. 10 Co. 
76. 6. 

; So, tho' the judge be apparently miſtaken : as, if the commiſhoners 
of exciſe determine {mall beer to be aſſeſſed as ſtrong beer for both 
are within their juriſdiction. Per Hale, Hard. 484. | 

If a juſtice of peace convict for more offences than he ought, or 
alter a limited time. Dub. Skin. 445. 566. : 

[A peace officer may ju'tify an arreſt on a reaſona 
felony, without a warrunt, altko it ſhould afterwards appear t 


ble charge of 


hat no 
felony 
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felony had been committed. Samuel v. Payne, B. R. E. 20 Geo, 3. 
Deougl. 359.) 


[But a private individual cannot. Ibid. Vide infra T reſpaſs, (B 5.) 


(H 9.) What nat.] But an officer ſhall not be excuſed, when the 
court or judge that awards the proceſs, or warrant, has not juriſdiction 
of the Gzuſe : as, if there be proceſs upon an appeal in C. B. 5 

If there be a preſentment in a leet for a private nuſance. Per 
Hale, Hard. 484. | 5 „ 

If the commiſſioners of exciſe, who have juriſdiction for the exciſe 


upon ſtrong- water, low-wine, Ec. to be ſtrong-water. R. Hard. 


| 482, 3, 4+ 


If commiſſioners of bankrupts declare a man to be a bankrupt, 


who is not ſo. Hard. 478. ; | 

If the commiſſioners of the cuſtoms determine calicoe, filk, Wc. 
to be linen. Hard. 480. Fe | ; 

So, if the juriſdiction be confined to time, to place, to perſons, 
or other circumſtances, and the cauſe does not appear. to be within 
ſuch circumſtances: as, if there be proceſs upon a preſentment at 
a leet held above a month after Eaſter, or Michaelmas. Ca. Parl. 50. 

So, if a cauſe in an inferior court appears to ariſe out of the ju- 
riſdiction. Semb. Lut. 1566. | 8 

If upon a plaint in the Marſhalſea, for a matter out of the verge. 
Pl. Com. 37. b. tl | 


Or, a preſentment in a leet, for an offence out of the precinct of 


the lect. Per Hale, Hard. 484. | 

If a ſheriff impriſon a man, arreſted upon a warrant to the bailiff 

of a franchiſe, out of his franchiſe. Dub. Ray. 421. but afterwards 
per three J. it was R. cont. Ray. 467. 469. | et 

The ſheriff, having directed a warrant to A. and all his other of- 
ſtcers to arreſt B.; A. afterwards inſerted the name of C., and it was 
holden that the arreſt by C. was illegal. Houfin v. Barrow, B. R. 
M. 33 Geo. 3. 6 T. R. 122.) : | 5 3 

It an officer arreſts by a warrant of the Ch. J. of B. R. after it 
was determined by the death of the king. F. g. 80. 

So, where there are not ſuch perſons as can entitle the court to ju- 
riſdiction: as, if a plaint be in the Marſhalſea, where neither party 
was of the king's houſehold. R. 10 Co. 77. 4. 

So, if any circumſtances requiſite to entitle to the juriſdiction fail: 
as, where the . 23 H. 8. 5. enables commiſſioners of ſewers to 
charge all theſe who may have profit or loſs, & c. according to the rate of 
every one's portion, & c. if they aſſeſs him who has land adjoining to 
the fea for repairing a wall, without others in the ſame level, who are 
in the ſame danger. R. 5 Co. 100. a. Acc. 2 Cro. 336. 

So, where the %. 33 H. 8. 6. prohibits ſhooting in or carrying a 
hand gun, &c. the officer ſhall not be excuſed, upon a conviction 
agamit him who carries a gun in aid of the ſheriff in the execution 
of proceſs; for that is out of the juriſdiction. 5 Co. 72. a. | 

90, Where the ft. 43 El. 2. enables 1% raiſe by taxation of inhabitants, 
&e. for the relief of the poor, & c. of the pariſh; if there be a tax upon 
the inhabitants of B. for the — of the poor of A. R. Cra. Cars 
5 A2 3 | pO 
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80, if preceſs be merely null and void; as, if a capias out of C. B. 

be returnable, omitting a term. Semb. per Holt, Sal. 700. : 

So, if the matter be out of the juriſdiction, the oſſicer ſlall not be 
excuſed, tho? he pleads his warrant ſpecially. Per Hale, Hard. 484. 

[If a juſtice of peace grants a warrant to arreſt the party for non- 
payment of wages, it will not juſtify the officer. Shergald v. Halli 
way, M. 8 G. 2. Str. 1002.] | | 

[If juſtices make adjudication for 4. to pay 13/7. for concealing 
run goods, and on the back a further adjudication to pay 5 J. 4d. ſor 
coſts, and grant warrant of diſtreſs to B. a conſtable to levy the 13 .,; 
and on the back put alſo the 55. 4 d., and on nulla bona returned grant 
warrant to B. to carry A. to gaol, and impriſon till he pay 13/., aud 
A. tenders 13/., and B. inſiſts on the 5 5. 4d. allo, it is falſe impriſon- 
ment; for the 5. 4d. is not in the warrant, nor have the juſtices 
power to give coſts. Smith v. Sib/2n, M. 20 C. 2. 1 Wilſon, 153.) 

[General warrant of a ſecretary of ſtate to apprehend without a 
name is illegal, and no juſtification of a king's meſſenger. Hulle v. 
Money, M. 4 Geo. 3. 2 Wilſ. 205. 1 Bl. Rep. 555.) 

[So, a warrant of a ſecretary of ſtate, to ſeize a perſon by name, 

his papers, books, & c. is illegal, notwithſtanding they have been fre- 
quently iſſued ſince the Revolution. 2 Wil; 275. 292. 


(I) How a Priſoner ſhall be uſed, 


DRISONERS ought to be kept 7 /alva & ara ciſlodia. 2 Bul. 
148. 191. | 

By the 7. 8 9 V. 3. 26. all priſoners for contempt, ine pro- 
ceſs, or in execution, ſhall be actually detained in the priſon of the 
King's Bench, and Flect, or rules of the ſame, till diſcharged by law. 
[Vide Rules, B. R. E. 30 G. 3. 3 T. R. 583. E. 3; G. z. 6 T. R. 305. 
. 36 G. 3. Bid. 778. M. 37 Gee. 3. 7 1. K. 82.) i 

But a gaoler ſhall not uſe dureſs for extorting money from a pri- 
ſoner : and therefore, where a gaoler peſnit priſon. in prafundo gaolo inter . 
lenones, & c. quouſque ſelvit 40 5. he ſhall be fined for it. 12 Cs. 127. 

Or, detained after his diſcharge till he pays for kis liberty, et pro | 
ferris. 12 Co. 127. 

Impriſonment ought to be cia, non pena. Cs. L. 260. a. FI. I. 
ca. 26. /. 1. 55 

So, no torture to a priſoner will be warranted by law, or preſcrip- 
tion. 3 Infl. 35. N | 

And therefore, a priſoner cannot be put to the rack to extort a con- 
feſſion. R. Ruſhw. 638. 

Cuſtades gaolarum penam fibi commiſſes non augeant, nec quicquam for- 
_ queartt, vel redimant. Fl. 1. ca. 26. f. 57. 

They cannot uſe ſiaſpenſionem c:rporis per pedes, ſciſſuram unguium. 
Fl. 1. ca. 26. f. 4. 

By the /. 1 Ed. 3. 7. they cannot by pain to a priſoner procure 
bim to be an appealor of others; and the juſtices of both benches 
cf aſſiſe, and gaol-delivery, may inquire of ſuch pains, &c. 

And by the ff. 14 Ed. 3. 10. it is felony for a gaoler to force him 
tc be an appellor. Vide Juſtices, (S 1.) $1 

At common law they could not cncrare ferro; yet by the A. M. 2. 


vd. 


13 Ed. 1. 11. it is enacted, that accomptants carceri mancipehtur in 
Ferris: and therefore, they may put ions upon their priſoners, for 
their ſaſe-guard, if neceſſary. 2 It. 381. 1 Kol. 807. J. 5. 

And for fear of bad uſage, if a pr) dies in gaol, the coroner 
ought to view his body betore burial. II. a. 26. /. 5. H. P. C. 
170. 1 | | 3 
| 05 if a priſoner becomes decrepit, or infirm by means of ſo many 
irons, ſtraitened in his ſuſtenance, &c. he ſhall have an action upon 
the eaſe againſt the gaoler. F. N. B. 93. H. t 

So, a priſoner ſhall be brought to his trial without ſeverity. -2 Ill. 

15, 316. | „5 1 ä 
l Saal not be put to his anſwer in vinculis. 3 Inſt. 35. | 
Non producatur armatus. Fl.1. ca. 31. | | 


Non ligatus manibus. Fl. 1. ca. 31. 2 Iuſt. 316. 


And the judge ought to exhort him to make anſwer without fear. 


2 Ius. 316. | 

B he ſhall have compedes fi neceſſe fit propier periculum evaſicuis. 
2 Iuſt. 316. | | | 

5 the /. W. 2. 13 Ed. 1. 11. accomptants ought, in priſon, de 
ſuo preprio vivere, and alſo other priſoners. 2 Int. 381. a 

De rebus propriis debent ſuftentari denec liberati fuerint, vel condemnati. 
Fl. . cu. 26. . 1. n | 

And therefore, it was enacted by the ft. de catallis felonum, that 
none ſhould be diſſeiſed de zerris vel tenementis ſuis, vel de catallis ſutsy 
quouſque convictus fucrit. Vl. 1. ca. 26. Co. L. 391. a. 

[By Hat. 32 Geo. 2. c. 28. officer ſhall not carry priſoner to ale- 


— 


houſe, or private houſe of othcer, without his conſent, nor charge 


him for liquor, but what he freely calls for, nor take any but legal 
fee, nor carry him to gaol in leſs than twenty-four hours, unleſs he 
refuſes to be carried to à ſafe houſe (not his own) of his own nomina- 
tion.) | 
[But this Clauſe relates only to perſons arreſt2d on meſne proceſs, 
Evans v. Atkins, B. R. H. 32 Ges. 3. 4 J. R. 555.J 


[Otlicer is to take for lodging and diet, only what is allowed by 


quarter ſeſſions.] | | | 
[Prifoner may have his meat and drink from whence he pleaſes, 
and allo bedding and linen.) _— 


The two chief juſtices, and chief baron, and lord mayor and two 


a.dermen for London, and three chiefs, and three juſtices for Midaleſex 


and Surry, and quarter ſeſſions for other counties, ſhall ſettle the fees 


tor gaolers.] | 
[By fat. 13 Ges. 3. c. 5 8. quarter ſeſſions ſhall aſcertain how many 
cicrgymen ſhall attend each gaol, what duty they ſhall perform, and 
t what ſalary, not above 50 J. per annum each; and ſhall nominate 
aud diſplace ſuch clergymen. And treafurer ſhall pay ſalaries.] + 


[By 14 Geo, 3. c. 59. quarter ſeſſions ſhall order the walls and ceil- | 


angs of gaols where felons are uſually kept, to be ſcraped and white- 
waihed once a year a leaſt, regularly waſhed and kept clean, con- 
ſtantly ſupplied with freſh air by hand-ventilators or otherwiſe ; two 
zooms (one to men, one for women) for the ſick, whit! e they ſhall be 
removed on being ſeized with any diſorder, and kept feparate from 
the kealihy; @ hot and cold bath or bathing-tub, and every priſonex — 

Aa 4 | | e 
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be waſhed in one of them before they go out of gaol, on any occa- 
ſion; to appoint ſurgeon or apothecary to attend, with a ſalary, who 


is to report the ſtate of the gaol every quarter ſeſſions; the courts 


of juſtice to be ventilated, clothes provided for priſoners; priſoners 
not to be kept under ground when it can be conveniently avoided.) 


(K) What is not a good Cauſe for Impriſonment. 


| BOT a man cannot be impriſoned without good cauſe. R. 1 And. 


298. Vide ante, (H 5.) | 
So, he ſhall not be impriſoned aſter he be let to bail, tho' an habeas 
corpus comes for him. R. 2 Rol. 558. J. 25. a 


(L) Remedy for falſe Impriſonment. 
(L 1.) By Indictment. 


; 17 a man be impriſoned without cauſe, there may be an indictment 


againſt him who did the wrong, upon the /. M. Ch. ꝙ H. 3. 29. 
2 Inſt. 55. | 
- Vide Indictment (D). 

(L 2.) By Action. | 

So, an action lies for falſe impriſonment againſt him who did the 
wrong. 2 Inft. 55. | | 

Or, an action founded upon M. Ch. 9 H. 3. 29. 2 Lift. 55. 

And that, in all caſes where a man is taken in cuſtody for any 


time without lawful cauſe. | 


If proceſs goes againſt A., and B. acknowledges himſelf to be A., 


. yet he may have falſe impriſonment. Hard. 323. Mo. 457. 


So, if a man taken for a lawful cauſe be continued after the cauſe 


removed, an action lies for falſe impriſonment : as, if the ſheriff de- 


tain a man arreſted upon proceſs after a /uperſedeas delivered; for the 
detainer is a new impriſonment. R. 2 Cro. 179. 


So, if he detain him after the plaintiff had diſcharged him of his 


priſoner. R. 2 Cre. 379. | | 
But falſe impriſonment does not lie, where there was a lawful 


taking, tho' there be a neglect of duty afterwards : as, if he refuſe 


bail; for the nonfeaſance does not make him a treſpaſſer-ab initio. 


Vide Treſpa by (D). 


So, it does not lie againſt an inferior officer, who does his duty for 
a neglect or wrong in another: as, if by the command of the Ch. J. 
in court, the inferior officer takes a man and delivers him to the 
marſhal, altho' he afterwards detain him unduly. K. 2 Rel. 559. 


If a man take another in aid of the ſheriff, Ac. altho' he does not 

return the writ, or make a falſe return. R. 2 Rel. 562. J. 35. 50. 
So, it does not lie for taking the wife of B. where the qudgment 

and writ was againſt the ſame woman before her marriage. R. Cr: 

323. 2 Bul. 80. | 

Vide Pleader, (3 M 22, Cc.) 


\(L3) 


IMPRISONMEN T. 33 
(L 3.) By Writ de Odio & Atid, &c. 


So, by the common law, where a man was impriſoned, and might 
be bailed, a writ de odio & ati4 lay, directed to the ſheriff, quod in- 


quirat utrum A. captus & detentuus in priſond, rettatus fit odio & atid. 


2 Inſt. 42. 55. Vide Pleader, (3 K 1, Cc.) 

As, if he was taken for the death of a man. 2 [nft. 42. 

And by the Af. W. 2. 29. appellati & indictati, ne diu detineantur in 
priſond, habeant breve de odio & atid. 55 Fey 
By the &. M. Ch. 9 H. 3. 26. nothing ſhall be given for obtaining 
it. | 

And altho' it was taken away by the ff. 28 Ed. 3. g. yet by the 
ft. 42 Ed. 3. 1. all ſtatutes againſt M. Charta are void, &c.\ whereby 
this writ is revived. 2 Int. 43. 315. | | | 

Aſter the writ delivered to the ſheriff, by the /f. W. 1. 3 Ed. 1. 11. 
he ſhall make inquiry per probes homines, & c. 

Tf upon inquiry it be found, that he was accuſed by malice, or-not 
guilty, or /e defendendo, or per infortunium, a writ goes to the ſheriff 
de ponendo in ballium uſque ad proximas afſiſas. 2 Inſt. 42. 

Or, to twelve mainpernors. FI. 1. ca. 26. ſ. 3. 2 Inft. 42. 

But the writ de odio & ati4 does not lie, if a man was indicted 
before juſtices in eyre. 2 Inft. 42. 5 


(L 4.) By Homine Replegiando. 


So, a man unlawfully detained in cuſtody may have an Homine re- 
plegiando, ſi non captus fit per preceptum regis, vel pro alio retto, quare ſo= 
cundum conſuetudinem Angliz non fit replegiabilis. F. N. B. 66. E. 
Reg. 77. b. 2 Infl. 55. | 

And he may have an homine replegiando for a negro. | 

Or, an Indian brought by him into England, and detained fi 
him. 3 Mod. 120. 1 8 

[This is an original writ, the party may ſue it of right, and it is 


granted on motion or petition in Chancery, without ſhewing cauſe, 


returnable in a court of law, and Chancery cannot ſuperſede it. It 
may be declared on below, and defendant muſt aſſign cauſe why he 
does not comply; if the party ſuing has not a right, it muſt be 
1] - | 8 

Il the party ſuing the writ is party in a ſuit in this court, it might 
be otherwiſe.] , 
lf it is brought by an infant againſt his teſtamentary guardian, 
or by a villein againſt his lord, they may plead the ſpecial matter at 
law, Treblecect's Caſe, H. 1757, 1 Athyns, 633.] | 


(L 5.) By Diſcharge for Want of Proſecution. 
By the Pt. 31 Car. 2. 2. if any be committed for treaſon or felony 


expreſſed in the warrant, on petition in open court the firſt week of 


the term, or firſt day of ſeſſions of oyer and terminer, or general gaol- 
delivery to be tricd, be not indiò ed the next term or ſeſſions, he ſhall 
be bailed on motion, unleſs oath be, that the king's witneſſes could 
not be then ready. | 


And, if on petition in court the firſt week of the term, or firſt day 


of the ſeſſions to be tried, he be not indicted and tried the ſecond 
term or ſeſſions after commitment, or be then acquitted, he ſhall be 
diſcharged from his impriſonment. 2 Md. Ca. 5. [A per- 
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362 IMPRISONMENT. 


[A perſon committed to the Tower for high treaſon, cannot make 
his prayer at the Old Bailey, to be bailed or tried. Rex v. Biſhop of 
Rochefler, Sept. 8 Ges. Fort. 101.] | | 

Nor, at Hicks's Hall. Rex v. Ld. North and Grey, Mich. Sef. 8 Geo, 
Fart. 103.] e | 


(M I.) When delivercd out of Priſon. 


W HEN a man may be delivered out of priſon by bail, vide in Bail. 
When upon habeas corpus, vide Habeas Corpus. | 
[By flat. 32 Geo. 2. c. 28. any debtor in execution for not more 
than 1004. in all, may petition the court whence execution iſſued, 
with a ſchedule of his efta'e, and proof of 14 days notice to his cre- 
ditors, and the court will order his creditors' appearance, and then 
order aſſignment of all his eſtate, and diſcharge the priſoner, unleſs 
the creditors agree to give him not exceeding 25. 4d. a-week, or, if 
more creditors than one, 15. 6d, each.) 
[Which allowance muſt be paid every Monday. Lench v. Pargiter, 
B. R. H. 19 Geo. 3. Dougl. 68. Wo | 

[The creditors may compel the debtor to include in his ſchedule 
every thing that he can ſell for his own benefit. But the half-pay of 
an officer is not the ſubject of ſale, and therefore the creditors can- 
not compel him to include it in his ſchedule. Flarty v. Odlum, B. R. 
T. 30 Geo. 3. 3 J. R. 681. Lidderdale v. Mamraſe, B. R. E. 31 Ges. 3. 
4 1. R. 248. ONE : 

By a ſubſequent act, %. 26 Ges. 3. c. 44. to continue for 5 years, 

the ſum is extended to 200/7., and the benefit of the former act is ex- 
tended to priſoners in cuſtody on attachments for non-payment of 
money awarded to be paid under ſubmiſſion by rule of court; and for 
not paying colts duly taxed and allowed, after proper demand made; 
and alſo on writs of excommuricato capiendo, or other proceſs ſor the 
_—_— of coſts or expences in the eccleſiaſtical courts.) 

II the priſoner is 20 miles from London, the order may be to ap- 
pear at the aſſizes.] A 

[In like manner, the creditor may compel the priſoner to deliver 
up his eſtate ; if he refuſes, he may be tranſported for ſeven years.] 

[If he delivers falſe account, he is liable to penalties of perjury ; if 

rjured, he may be taken in execution de novo, and never have the 
beneßt of the act. . 

[Priſoner's future effects are liable to debts unſatisfied, but he can- 
not be arreſted for the ſame debt, nor be liable to action of debt on 
the judgment, but execution on it may go againſt his lands or goods; 
and none who have had the benefit of an act of infolvency can have 

the benefit of this act, unleſs compelled by creditor. TD 

[Defendants in qui tam actions are not included in 32 Ges. 2. c. 28. 


Jig. Hart v. Hawkins, J. 2 Geo. 3. 3 B. M. 1322. 1 Bl. Rep. 


2.] 

Under this ſtatute the court will order petitioning debtor to be 
brought up again the laſt day of the term, inſtead of the firſt of next, 
if plaintiff and defendant live both in the ſame town, and plaintiſf 
has had copy of the ſchedule 14 days. Bates v. Gamble, T. 3 Gev. 3. 
3 B. M. 1393] 1 g 


[A pan 
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ü TA man not in the actual cuſtody of the gaoler, but in the cuſtody 


of an officer in a ſpunging-houſe, is not within inſolvent act. 1 Geo. 3. 


Gander Caſe, M. 6 Geo. 3. 3 B. M. 180 .] 


[The court may moderate the allowance, but when once ſettled it 


cannot be lowered. Barnes, 


87- 397]. | 
[If priſoner removes himſelß e loſes the allowance. Barnes, 368. 


[The note for the allowance muſt be ſigned by plaintiff himſelf; 
the attorney is not ſufficient, tho plaintitf is abroad. Barnes, 371. 
82. . 5 oi UE EY 
2 Tho dintik is dead. Rex v. Davis, C. P. M. 39 G. 3. 1 Bf. 
& Pull, 336. | | ; | | 

An inſolvent debtor has a right to his diſcharge if his groats be not 
paid before ten at night of the day on which they are payable z and 


this right is not waived by the turnkey on the "gt fide accepting them 


after that time. Qu. If the proper turnkey had accepted them? 
Fiſher v. Bull, B. R. M. 33 Ge. 3. 5 I. K. 36. | 
A note for groats mutt be ſigned by all the creditors in the ſuit ; 
if it be not, the defendant is entitled to his diſcharge, tho' he has re- 
ceived ſome payments under it. Rex v. Wilkinſon, H. 37 Geo. 3. 
7T. R. 156.] ; | 5 . 
[When a debtor is in execution at the ſuit of ſeveral plaintiffs on a 


joint debt, one of them may give a note ſigned 1 alone for 


himſelf and partners,“ and it is the uſual mode. Meux v. Humphry, 
B. R. M. 39 Geo. 3. 8 I. R. 25.] "7 „ 
[When ſeveral executors are plaintiffs, the note muſt be ſigned by 
them all. Lepine v. Bayley, B. R. J. 39 Gee. 3. 8 T. R. 325.] 


[The court cannot under the words of the fat. 37 Geo. 3. c. 8. .. 2. 


moderate the ſum to be paid to a priſoner on his being remanded, but 
a note muſt be ſigned for the full ſum directed by the act. Rex v. 
Davis, C. P. M. 39 Geo. 3. 1 By. & Pull, 336.) | 


[Inſolvent debtors petifioning under the lords' act, 32 Geo. 2. and 


ſubſequent acts for their relief ſhall be brought into court during 


term-time on Mondays and Thurſdays only. Reg. Gen. B. R. H. 


37 Geo. 3. 7 J. R. 454] f . 
[On plaintiff's death, priſoner ſhall be diſcharged on non-payment 
by executor. Barnes, 373. | 
[On non-payment of allowance undertaken before judge of aſſize, 
he may be diſcharged. Barnes, 38.] | 
[A judge's order for a priſoner's: diſcharge made out of term is 
final, Lench v. Pargiter, B.R. H. 19 Geo. 3. Dougl. 68.) 
[One in cuſtody upon an attachment for non-payment of coſts may 
be diſcharged under the lords' act. Rex v. Scales, B. R. T. 14 Geo. 3. 
3 Cowp. 136. Rex v. Myers, B. R. E. 26 Geo. 3. 1 I. R. 265. Bona- 
fous v. Schoole, B. R. T. 31 Geo. 3. 4 T. R. 316. Rex v. Pickerill, B. R. 
J. 32 Ges. 4 J. R. gog.] a : . 
[An attorney in cuſtody on an attachment for not paying over 
money received by him in the courſe of a ſuit, may be di 7 K un- 
der this act. Rex v. Dayis, C. P. M. 39 Gee. 3. 1 By. & Pull. 336.) 
The creditor's being dead is no objection to his diſcharge. . id.] 
(Priſoner may be diſcharged as to a debt under 100/. tho? after his 
petition he is charged by another plaintiff for a debt above 100/. 
Barnes, 381.1 | | | 
(He muſt apply before the end of the firſt term after taken in exe- 
cution. Barnet, 378. 394-] c | Bus 
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[But by 26 Ges. 3. c. 44- / 5. where any debtor ſhall have neglected 
to take the benefit of the firſt act, within the time limited by that act, 
and ſhall have remained jn priſon by the ſpace of one year, and ſhall 
make it appear to the court out of which the execution iſſued, that 
his neglect aroſe from ignorance or miſtake, ſuch debtor ſhall then be 
entitled to take the benefit of the ſaid act, as if he had done it within 
the time limited.) | | | 

[ObjeQions to the form of his ſchedule muſt be made at his firſt 


coming up. Barnes, 372.] 


« [If plaintiff abſconds, rule nj; to diſcharge may be ſerved on at- 
tarney. Barnes, 384-] | 

[If a priſoner diſcharged is again charged in execution on a ſecond 
judgment by the ſame plaintiffs; on his ſecond diſcharge, another 
ſchedule ſhall be made of the ſame eſfects with the firſt, and a ſecond 
aſſignment to plaintiffs, to make them liable to ſecond execution, if 
more than ſufficient to ſatisfy the firſt. Barnes, 388. Vide Pleader, 


(2 G 16.)] = 
[When there is a bond and alſo a deed of covenant to ſecure an 


' annuity, altho* the bond is forfeited before a diſcharge under the 


inſolvent act of 16 Gez. 3. c. 38. the party may be ſued on the cove- 


nant, for payment becoming due after the diſcharge. ' Cotterel v. Hoke, 


B. R. H. 19 Geo. 3. Dougl. 97. 


[By an expreſs agreement the obligee of a bond to ſecure an annuity 
may waive the forfeiture for non-payment on the day, ſo as to be en- 
titled to recover againſt the obligor, although he has been diſcharged 
under an inſolvent debtor's act between the forfeiture and action 
brought. Wehler v. Bannifter, B. R. E. 20 Geo. 3. Dougl. 393-] 

[An indorſce of a promiſſory note payable three months after date, 
may be diſcharged under an inſolvent act, which takes place before the 
three months are expired, for it is debitur in præſenti, ſolvendum in 

uro. Workman v. Leake, B. R. H. 14 Geo. 3. Cowp. 22.] 

[By the inſolvent debtors' act of 18 Ges. 3. c. 52. the inſolvent per- 
fon is diſcharged as to bonds executed before the day in the act, but »s 
payable till after the day. Paget v. Wheate, B. R. E. 21 Geo. 3. 
Dog. 699. i ny | 

[If a perſon who has been difcharged by an inſolvent a& brings an 
action, and recovers, on a promiſſory note made payable to him be- 
fore his impriſonment, but not due till after his ditcharge, and which 
was not inſerted in his ſchedule, he ſhall hold the money as a truſtee 
for the aſſignees. Brown v. Rivers, B. R. M. 21 Geo. 3. Dougl. 472. 

[A priſoner, who has loſt the benefit of the fat. 32 Ges. 2. c. 28. 
by the miſconduct of his agent, may afterwards be diſcharged under 
the fat. 26 Ges. 3. c. 44. J 5. which provides relief for thoſe who have 
neglected to take advantage of the former act thro'. ;gnorance er 
miſtake. Pearce v. Taylor, B. R. E. 31 Gee. 3. 4 T. R. 231. 

[If a defendant be arreſted on a ca. ſa. and eſcape, and be after- 
wards retaken and committed to priſon in the next term, he may 
apply in the following term to be diſcharged under the Hat. 3 2 Geo. 2. 
for the words in that ſtatute “charged in execution” mean being de- 
tained within the walls of the priſon. Faughan v. Durnell, B. R. 1. 
31 Ges. 3. 4T. KR. 367. ; 
 {Priſcners on the 12th February 1794, whoſe debts in the whole do 
not amount to a larger ſum than 1020/., ſhall be diſcharged by virtue 

| | gt 


and w 
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5 . 1 69. whoſe names have been inſerted in liſts, 
of the 3 "Qed in conformity to the directions of that act. ] r 
[Thoſe priſoners for debt only, who were in cuſtody on the 12th 


kruary 1794, and have continued in the ſame prifon to the time of 
— + 3 ger to the ſeſſions for their diſcharge, are entitled to 


the relief granted by this ſtatute. Rex v. Jong, M. 35 Geo. 3. 


67. K 26-] | | h . 2 
If an inſolvent debtor, brought up to the ſeſſions under this act, 


be remanded under a charge againſt him of having obtained money 
by falſe pretences under ſect 37. and he give notice that he will dif 
ove the charge at a ſubſequent adjournment of the ſeſſions, he is 


entitled to be brought up to the adjourned ſeſſions for that purpoſe. 


Rex v. Surry, M. 35 Geo. 3. 6 T. R. 76.] | 
[If an inſtalment of an annuity be ſecured by bond, and be net 
paid on the day, the bond 1s forteited, and the penalty is the debt in 


law; and a defendant having been charged in execution for the 
penalty of 10007. under ſuch circumſtances previouſly to the laſt in- 


ſolvent act 34 Geo. 3. c. Gg. the court refuſed to order that ſum to be 


reduced in.the marſhal's book to the ſum actually due for the arrears 
of the annuity, in order that he might take the benefit of the act. 


Fudd v. Evans, B. R. JI. 35 Geo. 3. 6T.R. 399. 
A priſoner who is taken in execution for more than 300J., and af- 


terwards reduces his debt below that ſum, is not entitled to be diſ- 


charged in the next term aſter he has ſo reduced his debt, unleſs it 
be alſo the next term after he was taken in execution. Ex parte 
Hubbard, C. P. E. 39 Geo. 3. 1 BY. & Pull. Rep. 423.] 

[This act docs not diſcharge the perſon of an inſolvent (who is en- 


titled to the beneſit of the act) ſrom the payment of the arrears of an 


annuity, becoming due after his diſcharge on a covenant made before 
the act. Marks v. Upton, B. R. J. 37 Ges. 3. 7 T. R. 30g.) 
[An inſolvent perion is diſcharged as to debts growing due as well 


zs thoſe due before the day; which words apply to a debt on a pro- 


miſſory note, bill of exchange, or bond given before, but not payable 


till after that day. Kinnaird v. Barrow, B. R. M. 39 Geo. 3. 8 J. R. 49. 


[An order for the diſcharge of an inſolvent underthe lords” act, ſ. 16. 
cannot be made by a judge in term, tho' ſummons were taken out in 
vacation, and the order only delayed till the beginning of term by an 
irregularity in the affidavits. Haſkins v. Morris, C. P. MH. 38 Gee. 3. 


1 Bof. & Pull. Rep. ꝙa.] 


[A note for the weekly payment of 3s. 6d. under the lords' act 
muſt be ſtamped. Pitman v. Haynes, B. K. H. 38 Geo. 3. 7 T. R. 530. 
Bnuring v. Edgar, C. P. E. 38 Geo. 3. 1 Bg. & Pull. Rep. 270. cont. 


 denellv. Caſen, B. R. T. 38 Geo. 3. 7 J. K. 670.] 


(If a priſoner brought up to be diſcharged under J 16. of the lords? 
act, deliver in a falſe ſchedule, and is remanded, the court will not 
at the inſtance of a creditor, cven with the priſoner's conſent, order 
him to be brought up a ſecond time, for the purpoſe of amendin 
his ſchedule and aſſigning over that property which he had before 
concealed. Hutchins v. Heſketh, C. P. M. 38 Geo. 3. 1 Be. & Pull. 


Ro. 143] 5 
M 2.) By Conſent of the Party. IT 


> If a priſoner. goes out of priſon by conſent of the plaintiff, he ſhall 
te diſcharged. : ; Tho! 
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366 IMPRISONMENT. 

Tho the plaintiff allows him to treat for an accommodation, and 
he without a keeper, or a rule of court, comes to the plaintiff for 
55 intent, and no agreement is made. R. Sti. 11 7. Vide Eſcape 
The court will diſcharge a defendant out of cuſtody who is in 
execution at the ſuit of a plaintiff ſome time fince deceaſed, on whoſe 
part no will has been proved, nor any adminiſtration granted, and 
whoſe family, on notice of a motion for the above purpoſe, decline 
interfering. Broughton v. Martin, C. P. M. 38 Geo. 3. 1 Bef. & 
Pull. 176. Wag flaffe v. Darby, C. P. M. 6 Gee. 2. Barnes, 366.) 

| (M 3.) By breaking Priſon. 

What ſhall be an eſcape out of priſon, and the remedy for it, vide 
an Eſcape, (B 1, &c—C—D). Vide Eſcape. | . 

What ſhall be a reſcue, vide Reſcous (A).— Fuftices (R). 

By the common law, breaking priſon in every caſe was felony. 
_ 589. H. P. C. 87. | | 

But by the /. 1 Ed. 2. (which ſeems to be a confirmation of a 
like ſtatute made 23 Ed. 1. 2 Inf. 589.) nullus qui priſenam fregerit, 
ſubeat judicium vitæ vel membrorum, nift cauſa pro qua captus fuerit tale 
Jjudicium requirat, &c. SIG 

If a man break out of the ſtocks, tho' he was not infra parietes 
carceris, it is a breaking priſon within the ſtatute. 2 Inf. 589. H. 
P. C. 107. - | | 

Or, * of the gaol of a lord of a franchiſe. H. P. C. 107. 

Or, out of a church, where he has abjured. H. P. C. 107. 

Or, out of the cuſtody of a conſtable, or other perſon, who lau- 
fully arreſts or detains him. H. P. C. 107. 2 Iiſt. 5 89. 

But if he eſcape before arreſt, it is no felony; for he was not in 
priſon. H. P. (. 111. 2 Inft. 590. 1 

Breaking priſon is no felouy, if the priſon be not actually broke. 
2 Inft. 589. H. P. C. 18. | 

As, if the priſoner goes out when the door is open. 2 Inf. 589. 
H. P. C. 108. | 1 | 

Or, if the priſon is broke by others wlthout his privity. 2 Inf. 589. 
H. P. C. 108. ; | | 
Or, he is reſcued out of cuſtody by others, without his privity. 
2 Inſt. 89. H. P. C. 108. | 
Or, is let out by conſent of the gaoler. 2 Inf. 589. H. P. C. 
108. | 

Or, if he break priſon for neceſſity, when it is burnt by lightning, 
or by other perſons, without his privity. 2 Inf. 590. H. P. C. 108. 

Breaking priſon is no felony, it the priſoner was committed for an 
offence, which does not require judgment of life or member: as, for. 
petit larceny. 2 Ji. 590. H. P. C. 110. | | 

For homicide ſe defendends, or by chance medley. 2 f. 590. 
H. P. C. 110. 6 | 

For giving a mortal wound of which a man dies within a year; 
for tho? the death relates to the wound, yet it was not. felony at the 
tine of breaking priſon. 2 In. 591. H. P. C. 108. ; 

For ſuſpicion of felony. not found by record, when no felony 15 
committed. H. P. C. 109. 2 Ji. 590. | | 
Or, if the priſoner was. committed without lawful warrant. 2 0 
590, 591. H. P. C. 109. 455 * 


2 


* 


of life or member. 2 1». 591. 


\ \ 5 n i 
But breaking priſon is felonpy, if the priſoner be committed by a 


capias upon an indictment, or appeal, or other record finding the 
felony, tho' no felony was committed. 2 Lift. 590. H. P. C. 109. 

Or, if committed only on ſuſpicion of felony, when a felony was 
committed. 2 ft. 590. 592. H. P. C. log. e a 

Or, committed for a felony made ſo by ſtatute ſubſequent to 1 Ed. 2. 
H. P. C. 108. 2 Ii. 592. 1 | 2 | 

If committed for treaſon, breaking priſon is only felony. 2 Inf. 
590. H. P. C. 109. ä Ss : | 

Yet breaking priſon with intent to deliver traitors is treaſon; for 
it is an abetting of treaſon, in which there are are no acceſſories. 
2 Inſt. 590. H. P. C. 10g. | | 

A man may be indicted for breaking priſon, before he be convicted 
of the felony ; for which he was committed. 2 Inf. 592. H. P. C. 


110. : 


mitted for felony. 2 Inſt. 591. H. . rog. a 


IMPROPRIATION. 
VPide Advoꝛuſon (E). 


IN CASU PROVISO. 
Vide Dum fuit infra Atatem (D). 


_ INCIDENT. 


Vide Condition, (G 10.)—Courts, (P 4.)—Frenchiſes, (F 10, We.) — 
Grant, (E 11.)—Homage, (G 2, 3.)—Parceners, (A 3, &c.)—Pre- 
$ibition, (G 23. — Rent, (C 4.) - 
INCLOSURE. 
PVide Common.—Droit, (M 1, 2.) 


IN CONSIMILI CASU. 
Vide Dum fuit infra Atatem (E). 


INCUMBRAN CE. 
Vide Chancery, (4 A 10.—4 1 3, Cc.) 


INDENTURE. 
Vide Fait, (C 1, 2.) 


INDICAVIT. 
Fide Diſmes, (M 10.) 
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Or, if the warrant does not ſhew a cauſe, that requires judgment 


But the indictment ought to be ſpecial, and ſhew that he was com- 


INDICTMENT. 
(A) Indictment; What ſhall be. 


N indictment is an accuſation or declaration at the ſuit of the 
king, for ſome offence, found by a proper jury of twelve men. 
Co. L. 126. b. | 

UIf to an action for ſlander, in charging the plaintiff with felony, 
a juſtification is pleaded, which is found by the jury, that of itſelf 
amounts to an indictment; as, if it had been found by the grand 
inqueſt, and is ſufficient to put the party thus accuſed on his trial. 
By Buller J. Rex v. Jolliſte, J. 31 Geo. 3. 4 I. K. 293.] 

And it ought to be found in the ſame county, where the offence 

was committed. H. P. C. 203. Vide Action, (N 9.) h 
So, by the ff. 11 H. 4. 9. an indictment ſhall be void, unleſs made 
by enqueſts of the king's liege people, , returned by ſheriffs or bailiffs 
of franchiſes, without nomination of any : of which enqueſts none 
ſhall be outlawed, or fled to ſanctuary for treaſon, or felony. 

So, if any one was outlawed, or returned at the nomination of the 
party, Cc. the whole indictment will be avoided, tho' twenty others 
were upon the ſame enqueſt. HF. P. C. 202. 

And therefore, an indictment, which does not appear to be before 
twelve probes et legales henmines in the ſame county, ſhall be quaſhed. 
R. 2 Rol. 82. | | 

The indorſement upon the indictment made by the jury is part 
of the indictment. K. 77. 99. 

And if the jury find billa dera for part, and i2noramus for other 
part, it is void; for they ought to find the whole or nothing. R. 
Til. 99. 1 Sid. 414. | I | 

{But if the indictment have more than one count they may find 
billa vera for one, and ignoramus for the reſt. Cowp. 325.] 

So, if they find it conditionally ; as, /i meſſuagiam fit in poſſeſſion: 
damini regis tune billa vera. R. Tel. 15. | 

Or, que eft billa vera, without ſaying expreſsly quod eff. 2 Med. 
Ca. 296. 

S8io, upon an indictment for murder againſt A. and B., if they find 
Billa vera quaad A., and quad B. only manſlaughter. R. 1 Rel. 407. 

So, if upon an indictment for murder, they find billa vera ſe de- 

feudendo. N. 2 Rel. 52. | | 

If, upon an indictment for a libel, they find qu], the words billa 
vera, ſed utrum malitieſe ignoramus. R. I Leo. 287. 

But finding guod ſeparales praſentes ſunt bille vere is well; for that 
extends to all. R. 1 Sal. 376. : | 

[If the caption is ad feftum Epiphanii, inſtead of Epiphaniæ, it is ill. 
Rex v. Marre, P. 12 G. Str. 698.] | 


(B) Preſentment ; What. 


A Preſentment is, when the jury preſent an offence to the court, 
without an indictmant delivered to them. 2 Inft. 739. 

And therefore, every indictment contains a preſentment, but not 

e contra. 2 Inft. 739. | 

As, it a preſentment be found by a ſubſequent jury, quod preci. 

; . iudlicla- 


at 
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indictamentum ęſi billa vera, it ſhall be quaſhed: for it is no indictment 
till the finding. R. 1 Sal. 376. 15 Io 


(C) When neceſſary. 
A N accuſation for treaſon, felony, or other offence, generally, 
ought to be by indictment, or preſentment. 2 Iuſt. 46. | 
But at common law, if any was taken for larceny in the manor, 
and brought preſently into court, he might be arraigned without in- 
dictment; and ſuch was the cuſtom of ing fantheof in ſome manors. 
H. P. C. 198. | FO 
But this proceeding on the manner ſeems wholly taken away by 
the ſtatutes 25 Ed. 3. c. 4. 28 Ed. 3. c. 3. 42 Ed. 3. c. 3. 2 H. 
H. P. C. 149.) | 155 "EP 5. 
So, in treſpaſs, if a verdi finds, that the defendant ſtole the 
goods, he may be put to anſwer, without other indictment. H. P. C. 
199. | | 
” put this muſt be in a court which has criminal juriſdiction. 
2 Hawk. 303. 2 H. H. P. C. 15 1.] | | 
If an approver charge B. and afterwards waive his charge, the king 


| may proceed againſt B. thereupon, without indictment. Sh. 109. 


(2 H. H. P. C. 149, 150. ] 


90, if an appellant be nonſuited, the king may proceed againſt the 
appellee, without indictment. S. 109. H. P. C. 199. [2 H. H. 
P. C. 221. Vide 2 H. H. P. C. 65.] | 


90, a man may be charged for an offence under felony by inform- 


ation. 1 Sho. 107, Sc. 5 Mod. 459. Vide Information, (A 1.) 


D) For What Offence an Indictment lies. 


N indictment lies for every crime by common law, or ſtatute ; 
as, for treaſon or felony. Vide Information (B). 

Miſpriſion, perjury, ſubordination, forgery, Cc. 
90, for kidnapping. Comb. 10. | 5 
[For extortion, indictment may be at ſeſſions. Rex v. Loggan, H. 

46. Str. 73.] | | 


So, for a conſpiracy to charge one with an offence, without more. 
R. Med. Ca. 185. | | | 
[And the conſpiracy may be laid without any overt act; and if one 
be convicted, judgment may be given againſt him before the trial of 
the other. Str. 193.] | 
(So, for conſpiring falſely and without any probable cauſe to charge 
2 man with having taken out of a bag belonging to one of the de- 
fendants a certain quantity of human * the goods and chattels of 
the ſaid defendant (tho' the charge made by the conſpirators do not 
allege the taking to have been either felonious or unlawful). 3 B. M. 
1321,] Ef 11143 
{And the juſtices of peace at their ſeſſions have juriſdiction over 
ſuch offence 3. a conſpiracy being a treſpaſs, and tending to a breach 
of the peace. Bid. | 5 
[An indictment lies ſor conſpiring to pervert the courſe of juſtice 
by producing a falſe certificate, by juſtices of the praze, that an in- 
Vol. IV. „ ited 
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died highway is in repair, in evidence to influence the judgment of 
the coutt. Rex v. Mawbey, E. 36 Geo. 3. 6 I. R.619.] 

In ſtating ſuch a crime in an indictment it is not neceſſary to ſet 
forth that the defendants knew at the time of the conſpiracy that the 
contents of the certificate were falſe, it is ſufficient that for ſucl; 
purpoſes they agreed to certify the fact as true, without knowing 
that it was ſo. bid.) „ : 

An indictment lies ſor obſtructing an officer in the execution of 
his duty.—In ſuch an indictment for obſtructing an exciſe officer in 
ſeizing of ſoap, it is neceſſary to fhew that he had a warrant. Rex 
v. Brady, Excheg. Cham. M. 38 Geo. 3. 1 Boy. Pull. 187.) 
he words on ſhore in the flat. 24 (ro. 3. ß. 2. c. 47. f 15. 
mean only an land, at any diſtance from the fea, as diſtinguiſhed 
from on board of ſhip. Lid.) 

So, for every miſdemeanor to the prejudice of the public good: 
as, for a libel againſt the government, or a magfitrate. Sal. 698. 


3 Med. 139. | 

- Tho! the words are not actionable. N. 3 Mad. 139. Vide Libel, 

(A 1, Sc.) | kd 
For words/which, tend directly to the breach of the peace. Sal. 

698. | | | 25 | 


So, for every breach of the peace; as, falſe impriſonment. 2 Inf. 


55 


3 | 

Battery, riot, Sc. „ 

Sending a challenge. Comb. 10. Sal. 698. 

Debauching another man's wife. Comb. 377. 

For an abuſe in the execution of an othce : as, the removal of 2 
ſick poor perſon. 2 Mod. Ca. 326. 

 [Againit a conſtable, for diſcharging a perfon brought to the watch- 
houſe by a watchman in the night. Rex v. Butie, J. 32 & 33 G. 2. 
2 B. M. 864.) N 

For a refuſal in any officer to execute his office. R. 1 Sal. 381. 
Skin. 370. 2 Sho. 75. | | | 

[For refuſing to execute the office of conſtable Rex v. Lone, II. 
5 Geo. 2. Str. 920.] | | | 

[But an indictment for not ſerving the office of conſtable under an 
appointment by a corporation, without ſhewing a right in the corpora- 
tion to appoint by grant or preſcription is bad. Doug. 534-] 

{For not taking upon him the office of - overſeer, when appointed; 
for diſobeying an act of parliament, is indictable by the principles of 
common. Rex v. Jones, M. 14 Geo. 2. Str. 1146.] | 

Or, a refuſal to receive or maintain his apprentice. R. 1 S/ 381. 
Mod. Ca. 163. | | | 

So, for a bad contrivance, tho' it be not executed : as, for a con- 
trivance to kill ſuch a one. R. 1 Sid. 231. 58 | 

(Or, for any thing againſt decency and good manners; as, for 
taking up dead bodies, tho' for the purpoſe of diſſection. 2 J. K. 
733. 2 | | 

or an attempt to pick a pocket; to commit ſodomy. Sr. 196.] 

[To charge one with a baſtard, whereby he may gain money from 
him, R. 1 Vent. zog, 5. | 

If one ſlander a juſtice of peace in the execution of his office. 
Cem. 46. 65. . 85 
(Fon 


| hibited only by a private ſtatute. 
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* ing of a juſtice of the peace, in the execution of his of- 
[IX no ſaying —— a liar. Box v. Revel, P. 7 G. Str. 420.] 
[An indictment lies againſt the overſeer of the poor, for refuſing 
to receive a pauper removed by order of two juſtices, under 13 &* 
14 C. 2. c. 12. Rex v. Davis, M. 28 Gee. 2. 2 B. M. 799.] 
If any one collect money for the public uſe, and do not pay it. 
1 Rol. 2. 7 3 a” | 
So, if he refuſe to be a juror within his wardmote. Semb. 2 Sho. 
: Againſt a pariſhioner, for not doing his highway-labour. Rex v. 
Boyall, T. 32 & 33 G. 2. 2 B. M. 832.] \ | | 
So, for a great immorality in public (but it was accompanied with 
a riot). R. 1 Sid. 168. | e 
For ſetting up a mountebank's ſtage. Comb. 30g. 
So, for a fraud or deceit upon a particular perſon: as, for playing 


* 


with falſe dice. R. pa Rol. 107. 5 


Pretending to bea broker and ſelling beer, for Portugueſe wine. 
Mad. Ca. 301. | | | . 

For forging a protection, tho' he could not uſe it. 1 Sid. 142. 

If a tradeſman commits a deceit, or abuſe in his trade. Per Holt, 
Comb. 16. | | | 
f any one by falſe infinuations gets a note, an account ſigned, c. 
mto his hands, and then cancels it. Mod. Ca. 175. > | 

50, for any thing 2 prohibited by ſtatute, if it be done, 
an indictment lies for it: as, for champerty. Cr. Juſt. 87. ö. [Rex 
v. Harris, H. 31 Geo. 3. 4 I. R. 202.] Vide in Aftwns upon Statutes. 

For being a vagabond. R. 2 Cro. 577. 2 Rol. 172. 5 

For felling in pots unſealed. 1 Sid. 409. 1 Vent. 13. 

For travelling with more than five horſes, contrary to the fat. 
22 Car. 2. 4 Mod. 145. 3 | 

So, if a thing before unlawful be prohibited by ſtatute, and a par- 
tieujar remedy or method directed for the puniſhment, yet an indict- 
ment lies for it; as, for keeping hogs in the city of London, contrary 
to the ,. 2 W. & M.8. / 20. for it is a nuſance by the common 
law. Sal. 460. | | 1 

[Where the offence intended to be guarded againſt by a ſtatute 
was puniſhable before, there the particular remedy given by ſtatute is 
cumulative, and does not take away the former; where the ſtatute 
enacts, that what was not puniſhable before, ſhall now be puniſhable 
in ſuch a particular manner, there that method muſt be purſued, and 
not indictment. Rex v. Robinſon, T. 32 33 G. 2. 2 B. M. 799.] 

[Therefore an indictment lies for diſobedience to an order of ſeſ- 
Lions, it being an offence indictable at common law. Bid. 

[And where no particular remedy is pointed out by the ſtatute 
giving the ſeſſions juriſdiction, or where ſuch remedy is given, but 
dy any circumſtance is rendred impracticable, there the only remedy 
is by indictment. 1bid.] LEN 

[But where the ſummary remedy can be purſued, it is unreaſon- 
bias oppreſhve and wrong, to take the remedy by indictment. 

14. | | : 

So, an indictment lies for a thing to the public damage, tho' pro- 
Ber Twiſd. 1 Sid. 209. 1 
B b 2 | [For 


For a common nuſance. 


1 
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© [For a ſmell, tho' not unwholeſome, if it renders the enjoyment of 
hfe and 3 — uncomfortable, (as Dr. Ward's aqua fortis works.) 
Rex v. White, p. 30 G. 2. 1 B. M. 333. 5 
[For making great noiſes in the night with a ſpeaking trumpet. Rex 
v. Smith, T. 12 G. Str. 704.) | : ” 
[For fetting up a fair, market, leet, Sc. Mod. Ca. 183.] 
For fiſhing in another's fiſh-pond. Mod. Ca. 183. 


[For having coining tools. Rex v. Sutton, P. 10 Ges. 2. Er. 


4444 
IIf they are only to ſtamp part of one fide of the coin (as to make 
a ſceptre) it is not treaſon within 8 & g V. c. 25. but only a miſ- 


demeanor at common law. Rex v. Sutton, P. 10 G. 2. B. R. H. 
371.3 3 55 | 
J Her what, not. 


UT no indictment lies for a thing prohibited-by a ſtatute which 
directs a particular method of profecution, if-it was no offence 
before : as, for keeping an alehouſe without licence. Per Haught. 
2 Rol. 398. Pal. 388. R. in Foice's Caſe, Sho. 399. Semb. Sho. 398, 9. 
R. Sal. 460. Mod. Ca. 86.—Per two 7. Ch. Fuft. cont. 4 Med. 
144. Dub. per Holt, Comb. 405. [2 Bur. 799.) 
For killing a hare. Rex v. Buck, H. 12 G. Str. 679.) 
| [For an offence for which a penalty is inflited by ſtatute, without 
faying to whom, or how recoverable. Rex v. Malland, H. 2 G. 2. 
Str. 828. Vide Forfeiture (C). | | 
For being a juſtice of peace, when he had not 20 J. per annum. R. 
2 Cro. 643, 4. 2 Rel. 247, 8. \ 
If a non-conformiſt come within five miles of a corporation, 
where the /. 17 Car. 2. 2. gives 40 J. penalty to be recovered by debt 
or information. R. cont. per two F. 1 Mod. 34. 1 Vent. 63. 1 Sid. 


439 


ut the reporter makes a qguere, and Sho. doubts of it. Sho. 399. 
Denied to be law, F. g. 47. | 
If an overſeer refuſe to make an account. Dub. 5 Mod. 180. 
If a man having lands which maintain a plough, do not ſend his 
cart to the repair of the highway. Dub. 2 Rol. 412. 
If any make bricks contrary to f. Geo. which gives a penalty. 


F. g. 47. f . | 

& 4 indictment does not lie for a thing prohibited by a private 
ſtatute, which tends only to the damage of a particular perſon. 
L Sid. 208, 209. ; 
So, an indictment does not lie for a miſdemeanor, which prejudices 
a particular perſon only : as, for enticing away an apprentice from his 
lervice. R. 1 Sal. 380. Dub. Mod. Ca. 9g. Acc. Mod. Ca. 182. 
For a treſpaſs of a private neture, tho laid vi ef armis ; as, for 
entring a yard, and crecting a ſhed, or for pulling the thatch off a 
houſe, or for entring a field, by ſixteen perſons, and keeping proſecu- 
tor out of poſſeſſion, if no riot or unlawful aſſembly. Rex v. Storr, 
Ret v. Athins, Rex v..Gillet, Rex v. Bake, T. 5 G. 3. 3 B. M. 1698, 


1706, 1727, 1731.) | | : 
[For a deceit of a private nature, as for not delivering the quantity 

of beer agreed for and paid for. Rex v. Combrune, P. 24 Ges. 2 

1 Hil. 301. Rex v. Wheatley, B. R. H. 1 Geo. 3. 2 Burr. 1125 


Foray, Dunnage, H. 1 Geo. 3. 2 Burr. 1130. ] [An 


80 
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[An indictment at common law, charging that the defendant de- 
ceitfully intending by crafty means and devices to obtain poſſeſſion of 
certain lottery tickets the property of A., pretended that he wanted 
to purchaſe them for a valuable conſideration, and delivered to A. 
a fictitious order, c. purporting to be a draft on his banker for the 
amount, which he knew he had no authority to draw, and would not 
be paid, by virtue of which he obtained poſſeſſion of the tickets, and 
defrauded the proſecutor of their value, cannot be maintained, be- 
cauſe it does not charge the defendant with having uſed any falſe 
token to accompliſh the deceit. Rex v. Lava, H. 36 Ges. 3. 6 J. R. 
(For ſelling port meaſure, tho' it lies for ſelling by falſe meaſure ; 
thus, ſelling for two chaldron of coals a quantity defeQive by four 


| buſhels, of what two chaldrons ought to be, is bad. Rex v. Ofborn, | 


T. 5 G. 3. 3 B. M. 1697.] 

(So, an indictment does not lie for - &nowingly expoſing to ſale and 
ſelling unwrought gold under the ſterling alloy, as and for gold of the 
true ſtandard weight, for it is not indictable in a private perſon: the 
| ſtatutes relate only to goldſmiths, and it is not a · common law offence 
being only a private cheat. Rex v. Bower, Cowp. 323+] | 

For incloſing land, whereby commoners cannot take their common. 
Semb. Cro. El. go. | | | | | 

For cheating in woading cloth to the 3d but not to the 4th ſtall, 
as uſage requires. R. Skin. 109. 8 | 

So, it does not lie for unmannerly words of a mayor, Cc. of a 
corporation, tho” they are a cauſe for ſurety of his good behaviour, 
- for a commitment unleſs he gives ſurety. R. Sal. 697. Med. 

a. 124. | 

* for words to the prejudice of a market of a corporation. R 
I Sal. 370. WE | | 
Or, to the ſcandal of a juſtice of peace for ſuch a particular fact. 

R. Sal. 698. LE N 
So, it does not lie for impoſing upon the credulity of another; as, 

if he receive money from B. alleging that A. ſent him for it, whereas 
A. did not ſend him; unleſs he comes with falſe tokens. R. 1 Sal. 
ie : 

[The words “ purporting to be a bank-notey in an indiftment, 
mean that the note upon the face of it appears to be a bank-note, 
and the want of ſuch appearance cannot be ſupplied by evidence of 
repreſentations of the party when he diſpoſed of it: but he may be 
indicted for a fraud. Doug. 300.7] | F 

[For a bare attempt to defraud ; if no falſe tokens, nor fraud com- 
mitted, nor conſpiracy, Rex v. Bryan, P. 3 G. 2. Str. 866.] 

If a 7 upon payment of money do not deliver the goods pledged 
or it. 1 Sal. 379. | 9 

[Againſt a miller, for detaining part of the corn. Rex v. Channel, 
H. I C. 2. Str. 793.0 1 

So, an indictment does not lie againſt a juſtice of peace, &c. for 
not committing a rioter charged by oath ; for he is the judge in ſuch 
a cafe, Comb. 317. 5 „ | 
For caſual damage in doing a lawful act; as, in unloading goods, 
if the wind blews them upon a paſſer by. Rex v. Gill, 7 5 Geo. 


Str. 1 90.] | | | 
| 1 [For 
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For ſecreting A. who affirmed ſhe was with child of a baſtard by 
him. Rex v. Chaundler, M. 11 Geo. 2 Ld. Raym. 1368. 
[For bringing a baſtard child into a pariſh. Rex v. Warne, II. 
12 Geo. Str. 644. 8 
[For a conſpiracy to marry a pauper ſettled in A. to a perſon ſettled 
in B. in order to bring a charge on B. Rex v. Edwards, T. 12 Geo. 
Str. 707. Sed. ſemb. information lies.) | 
[For keeping a lying-in hoſpital for unmarried women, whereby 


the pariſh is burthened with baſtards. Rex v. Macdonald, H. 5 G. 3. 


3 B. M. 1645. Vide flat. 13 G. 3. c. 82. | 

[Not every conſpiracy is a ground for a-criminal proſecution (as 
ſetting up a baſtard child); and the boundaries are often nice, be- 
tween a matter indictable and a fraud cognizable in equity. Chetwynd 
v. Lindon, T. 1752, 2 Veſey, 450.]\ 

[An aſſault on two perſons cannot be joined in the ſame indict- 
ment. Rex v. Clenden, I. 4 Geo. 2. Str. 870. Ld. Raym. 1572.) 

[This is held not to be law. The king may call a man to account 
for breach of the peace, by breaking two heads inſtead of one. 


There have been many informations for libels againſt the king and His 


miniſters. Rex v. Benffeld, P. 33 Geo. 2. 2 B. MH. g80.] | 
So, after verdict judgment ſhall be arreſted. Rex v. I heatley, 
Rex v. Dunnage, H. 1 Geo. 3. 2 B. M. 1125. 1130.] | 
[The fat. 4 Geo. 3. c. 90. having enacted, that until a poor-houſe 


| ſhould be built for the hundred of L. and C. the poor ſhould continue 


under the government and management of the overſeers of the poor, 
and after that time under the government and management of the 
guardians of the poor appointed by that act; it was holden, that after 
the poor-houſe was built the overſeers of the poor, and county magiſ- 


trates had no authority in this diſtrift as far as reſpected the poor, 


and conſequently that the overſeers were not indictable for diſobeying 
an order of juſtices made for the relief of a pauper within it. Rex v. 


Keer, H. 33 Geo. 3. 5 T.R.159.] 
(F) When an Indictment againſt ſeveral is good. 


80, for an offence joint and ſeveral in its nature, two may be in- 


dicted together: as, for a treſpaſs. 1 Sal. 384. 

For extortion. R. 1 Sal. 382. 

Huſband and wife for keeping a bawdy-houſe; for it is a nuſance. 
R. 1 Sal. 389. | | 

So, for keeping ſeveral inns ſeparaliter, ad nocumentum. 2 Rol. 345. 

But where a ſingle act makes an offence, ſeveral cannot be indicted 
for the ſame act: as, for uſing a trade without being an apprentice. 
x dai. 382. 

For having inmates in their houſes. R. 2 Rol. 164. | 

For doing a thing againſt a ſtatute, or proclamation. Med. Ca. 
210. | | 

So, if ſeveral are joined to the ſame indictment for having ſeveral 
inns, they muſt be charged ſeverally for their offence. R. 2 Kol. 345. 


[A wife or ſervant joining with a ſtranger in the ſame murder, may 


be charged in one indictment, and concluding felimice proditorie et ex 
malatia practgitata, & c. is good for both, reddendo ſingula ſingulis: 
Fgſter, 32).] . | 


[But 
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hut ſereral perſons cannot be joined in one indiQtment for perjury, 


for it is a ſeparate act in each. Str. 921. 


And the general rule is that where the offence is one entire joint. 


2&t, one indictment or information may lie againſt ſeveral z but where 
| the offence of one cannot be confidered as the offence of the other, 
there one indictment, &c. will not lie for both. 2 Bur. 984.] 
[Where a duty is thrown on a body conſiſting of ſeveral perſons, 
each is individually liable for a breach of duty; as well for acts of 


commiſſion as for omiſſion. Rex v. Hollond, E. 34 Geo. 3. 5 J. R. 60). 


(G) The Form of an Indictment. 


(G 1.) It ought to have Certainty. 


(G 1.) Of the [JN a criminal charge, there is no latitude of in- 


party.) tendment to include more than is charged; the 
charge muſt be explicit enough to ſupport itſelf. 2 B. M. 1127. 
Vide Abatement, (F 22, c.)] a 
An indictment ought to be certain. 5 Co. 121. 4. 1 T. R. 69. 
Yet, certainty to a general intent is ſufficient. Co. L. 303. a. 
5 Co. 121. a. [Dougl. 158. Comp. 682. | 
And therefore, an indictment ought to ſhew the chriſtian and ſur- 
name of the defendant. Ps. 
And by the common law, if the defendant had a dignity, it ought 
to add his dignity ; for'it is parcel of his name. | 
So, if he had an office, and was indicted in reſpect to his office, 
it ought to add his name of office. 8 | 
So, by the /. 1 H. 5.5. the addition of the defendant's eſtate, de- 
pree, or myſtery, the town, or place, and the county of which he is 
or was; in 1 if ommitted, outlawry thereon ſhall be void, and the in- 
dictment may be abated by exception. R. 2 Rel. 225. Vide Abate- 
ment, (F 23, Wc.) | ; | | 
Ihe addition may ' now' be of a degree by creation, or without 
creation: as, earl, biſbab, knight, e/quire, gentleman, widow, doctor, 
clerk, &. 2 Ii. 666. 8 | > | 


Or, of an occupation; as, merchant, grocer, labourer, ſpinfier, & c. 


2 Inft. 668.] 
And his reputed degree is ſuſhcient ; as, if he be called gentleman, 
where he was only yeoman in truth. R. 6 Co. 67. 3 Inſt. 668. 
But if he be called yeaman, fpinſler, & e. where in truth he is a 


gentieman, and ſo reputed, the indictment thall be quaſhed. 2 1nft. 


667, 668. 
But an addition of office is not ſufficient, unleſs he be indicted in 


reſpect of his office; for it is uncertain, being competent to all de- 
grees; as, farmer, butler, ſervant. 2 Ius. 668. 

Nor, an addition of citizen ; for it does not ſhew his degree, or 
myſtery. 2 It. 668. : 

Nor, of vagabonud, heretic, and the like. 2 [nft. 668. | 

If a mercer, Oc. be a gentleman, he ought to be named by the 
higheſt, viz. gentleman. 2 Inft. 668, 669. 

And the addition ought to be annexed to the perſon indicted; for 
aſter an alias diftus, it is not ſuſficient. 4 Hd. 4. 10. a. 2 Inft. 669. 
So, A. uxor B. ſpinſter, for it may be rejerred to A. or B. Dy. 46. 6. 
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Otherwiſe, if it was A. wxor E. nuper yeaman ; for that cannot be 
referred to the wife but only to the hutband. R. Dy. 47. a. Cro. 
Fo FS > SR | 5 | 4 
The addition of the place may be, nuper. 2 Inf. 669, 670. 
If a city or borough be a county, the addition of that only (as of 
London) is ſufficient. 2 Inf. 669. | | 

The addition of a pariſh is ſuſfcient. 2 Inf. 669. 

But if there be two towns in one pauaiſh, he — 6 to be named of 
one of the towns. 2 Inf. 66g. | | 

Or, if there be D. magna & parva, the addition of D. alone is not 
good. 2 [nfi. 669. Wt: 

It ought to be plainly expreſſed that he is of ſuch a place: and there. 
fore, A. mercator de London is not ſufficient; for perhaps he does not 
reſide in London. 4 Ed. 4. 10. a. 

So, A. parſon of D.; for he may be parſonthere without, reſidence. 
Cont. for non: reſidence ſhall. not be intended. 2 Ii. 669. 

If an indictment gives a bad addition, it will be helped by the ap- 
pearance of the defendant. 2 Ii. 670. 

So, if there be no addition. Per Keiling, 1 Sid. 247. 

And an outlawry upon it ſhall be avoided only by error, or plea, 


tho? by the ſtatute it is ſaid to be void. 2 1». 670. 


It is ſufficient if the addition be in Engliſh. R. 1 Sid. 101. 

If there be an indictment as acceſſory, it muſt have the name of 
the principal. | 

H the ſurname be miftaken in an indictment, he ſhall anſwer to the 
felony. 1 F. 5. 5. . As, Martyn for Morten. R. Kelg, 12. 
Otherwiſe, if his name of baptiſm be miſtaken. 11 H. 4. 41. 6. 


F. Corone, 88. | 


So, in treaſon, or treſpaſs, quod procuravit quendam ignotum, is 
ſaihcient ; for all are principals. | | 

Or, guecd quidam ignotus in a vizor gave the mortal ſtroke. R. 
Kel 5 10. 


(G 2.) Of the time and place.] So, it ought to ſhew the day and 

year of the offence. &. 95. a. Vide ante, (G 1.) ay 

And the place. Dy. 6g. 1 Sal. 380. R. Latch, 194. &. 95. a. 
[1 . R. 69. 754] 1 

And by the ff. 18 H. 6. 12. if a place be alleged and there is no 
ſuch, it is void. | ; 

So, if the day of the month be named without the year, it is not 
good, | 
Or, if the day be uncertain; as, in Feffo S. Petri, when there are 
two feaſts of /. Peter. OM 

So, the time and place ought to be repeated to every material fact: 
and therefore, quod M. apud B. inſultum fecit & cum gladio felonice 
percufſit, without ſaying, adtunc & ibidem percufſit, is bad. Dy. 68, 69: 
Rex v. Hollond, E. 34 Geo. 3. 5 I. R. 607. "A 

So, the reference ought to be to a time or place certain: as, if it 
ſays, quod percuſſit apud A. in comitati. prædicto, where two counties 
are mentioned before, tho' one was in the addition only. X. 
1 Rel. 223. | 7 TD 

[Stating the defendant to be late of V. and laying the offence to be 
at the pariſh aforeſaid, was holden not ſufficiently certain. Rex v. 
Matthews, H. 33 Geo. 3. 5 T. R.a162.] But 


U 
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But the hour is not neceſſary in an indictment, tho? it is in an ap- 
peal. 2 Luſt. 314. Mar. pl. 127. Fas : s 

So, it is ſuthcient, if the time be aſcertained by the caption: as, 
1 M. ult. without the year; for that appears by the caption. . 

So, 19 die poſt Paſch. ult. | 

So, OFab. Trin. &c. which ſhall be intended 82 die not 40 die poſt. 

So, diverſis vicibus inter ſuch a day and ſuch a day, is ſufficient in 

an information. R. 2 Lev, 71. | | 

So, the preciſe day is not neceſſary; for he may be found guilty if 
the offence was at a former, or a-ſubſequent day. R. 2 Inf. 318. 

And if the offence be proved at a day before or after the time al- 
leged in the indictment, it will be well. R. upon an Indiftment far 
High Treaſon. Kele, 16. f | 

Tho! it was eleven or twelve years before. Kels, 16. Ph 
| So, in every indictment for treaſon, felony, c. R. per all the 
Judges, 3 Inft. 230. Syer. | 1 

[Indictments for treaſon, by levying war, do generally charge the 
overt acts, but one day only. Townley's Caſe, 1746, Foſter, 7. ]. 
And if the offence was at a day after the time in the indictment, 
the jury may find the very day of the fact to aſcertain the forfeiture, 
or if they find the party guilty generally, a leſſee, &c. may falſify as 
to the time, tho” not as to the offence, fgr avoiding the forfeiture. 
3K. Inſt. 230. ; 

So, to a neglect or nonfeaſance ny tiſne is neceſſary; for the pre- 
ſent time ſhall be intended: as, quod nom eſcuriavit foſſam, &c. 

So, the place is ſufficient, without the county ; it the county be in 
the margin. , | | 

[In criminal caſes, tho' the county be in the margin, yet the place 
where the faCt is ſuppoſed to be done, muſt be laid in the body of the 


- 


 mdiftment to be in com. prædict. Rex v. Burtidge, M. 1735, 3 P. V. 


4 4 « ; 
15 the fact is laid to be done in a city a county in itſelf, but which 
are not co-extenſive, it muſt ſay within the city and county of g., 
& c. Rexv. Bunce, P. 11 Geo. 2. Andr. 162. | a | 
 [ Communis flrata, ſive alta regia via, denote the ſame place and are 
not uncertain. Rex v. Hammond, H. 3 Geo. Str. 44.] 
K 5 The terminis @ quo and ad quem a toad leads, is not neceſſary] 
1d.] 
[A the pariſh of A. near the highway, and dwelling-houles, is 


ſufficient for a nuſance, without ſaying in the town or village. Rex 


v. White, P. 30 Geo. 2. 1 B. M. 333.] 5 

[An indictment againſt the pariſh of B. for not repairing a road 
leading from A. to B. is excluſive of B. and therefore bad; and it is 
net aided by a ſubſequent allegation that a certain part of the ſame high- 
wa ow. in B. is in decay, Sc. Rex v. Gamlingay, H. 30 (ze. 3. 
34. K. 513. | | | 

So, the time or place need not be repeated to efreumſtances. 
Mar. pl. 127. 24 226 +. | 
And it is ſufficient, that it be coupled to a time precedent in an 
indictment for a treſpaſs : as, an indictment for a forcible entry, 


gud 1» M. intravit & ipſum diſſeiſivit, without ſaying, adtunc & ibidem 


A ſciſruit, is ſufficient. R. 2 Cro. 41. 
it a mortal wound be given, upon which the party dies at another 
dar, the death ougkt to be alleged ar the laſt day. By 


378 IND Io TME N T. 


By the ff. 2 & 3 Ed. 6. 24. if the ſtroke be in one county and the 

death in another, the indictment may be in the county where the 

death was. e | | 
And an acceſſory in one county to an offence in another, may be 

- indicted where he was acceſſory. 

If a robber in one county fly with the goods into another, he may 


be indicted of the felony there, but not of the robber. 


(G 3.) Of the offence. What ſhall be uncertain.] So, an indictment 
ought to ſhew the certainty of the offence : and therefore, an indict- 
ment for murder, or felony, muſt ſhew all the circumſtances of the 
fact in certain: as, by whom. 

[But if there be any deſcription in the negative, the affirmative of 
which would be an excuſe for the defendant, the proof of it lies on 
him, and it need not be ſtated in the indictment. 1 Sid. 303, 
2 Hanvk. b. 2. c. 25. . 112. 5 T. R.84.] | N 

[Thus an indictment, againſt the defendant as receiver of ſtolen 
goods, founded on the fat. 5 Ann. c. 31. cannot be exempted to after 
verdict, becauſe it does not ſhew that the principal could not be taken 
ſo as to be proſecuted and convicted. Rex v. Pollard, M. 11 Geo. f. 
2.Ld. Raym. 1370. Foſter, 373. contra.) 

[Again, in an indictment on the. fat. 22 Geo. 3. c. 58. . 1. againſt 
a receiver of ſtolen goods for a miſdemeanor, it is not neceſſary to 
aver that the principal has not been convicted. Rex v. Baxter, M. 
33 Ger. 3. 5 I. K. 83.) | 

[Charging an officer with a breach of orders, in not proſecuting a 
war «with all poſſible vigour and deciſion,” is too uncertain, even 
tho' the charge be made in the very words of the order given to him. 
Rex v. Hollond, E. 34 Geo. 3. 5 I. R. 607.) 1 

[An indictment on the far. 23 Geo. 3. c. 13. for enticing artificers 
to go out of the kingdom, c. charged that the defendant contracted 

with a manufacturer, c. to go out of this kingdom of Great Britain 
into a foreign country called America, ſuch foreign country not then 
being the dominion of or belonging to the crown of Great Britain: 
and held good after verdict. Rex v. Myddleton, T. 36 Geo. 3. 6 J. 
R. 739-] OP? 
In what manner committed. 

Upon what part the wound was given, upon the face, arm, Vc. 
4 Co. 41. a. R. [5 Co. 121.6. | : 

And of what depth or breadth the wound was, when there was no 
amputation. 4 Co. 42. : 

If it ſays, quod ' ſuffocavit, &c. et qud ſuffecatione obiit, without ſay- 
ing, de qu, &c. it is bad., 1 Rol. 137. | 

So, an indictment, quod dedit plagam circiter pectus, or, ſuper bra- 
chium, without ſaying, dextrum, or finiftrum, is bad. 4 Co. 40. b. 
R. 5 Co. 121. b. | f . 

So, an indictment for larceny ought to ſhew the value of the goods, 
to diſtinguiſhi grand or petit larceny. ET 5 

If it be a live thing, it is ſaid pretii, if dead, ad valentiam. | 
So, an indictment for an eſcape, or breaking priſon, ought to ſhew 
for what crime he was taken, or committed. S.. 95. a. 

For a contempt in not exccuting a warrant, it ought to ſhew the 
nature and tenor of the warrant. R. 1 Vent. 305. 4 

| a | 4 
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An indictment for extortion ought to ſhew in what inſtance com- 
mitted. Mod. Ca. 32, 3. TY © GS 

What fee was due, or that nothing was due. R. 3 Leo. 268. 

An indictment for engroſſing magnam quantitatem firaminis & feni, 
without ſaying, how much, is bad. R. Cro. Car. 38 1. | | 

So, for ereCting diverſa cottagia. Show. 389. Food © 

Or, for ſtopping quandam partem regia viæ, aque curſus, &c. 
Sbo. 389. | . 

65 4 an aſſault upon ſeveral of the king's ſubjects, between ſuch 

| 2 day and ſuch a day. Per Holt, Sho. 390. * | 

For ſaying or publiſhing ſuch words, aut ſimilia. Bro. Aion fur 
Caſe, 112. | | | | _ 

1 et communis et turbulenta pacis perturbatrix, et lites 
rixas et pugnas movit et incitavit, et quendam J. A. verbis contumeliit et 
epprobrits abuſa fuit in domo ipſius J. A. too general. Rex v. Taylor, M. 
3 Geo. 2. Str. 849. ]]! | | 

[A common and turbulent brawler, a ſower of diſcord among her 
quiet and honeſt neighbours, ſo that ſhe hath ſtirred, moved, and in- 
cited divers ſtrifes, controverſies, quarrels, and diſputes amongſt his 
majeſty's liege people, contra pacem, & c. is too general. None but a 
barretor and a common ſcold are indictable by general words. Rex 
v. Cooper, H. 19 Geo. 2. Str. 1246.] | 

[And a keeper of a diſorderly houſe. T Anſon v. Stuart, B. R. E. 
27 Geo. 3. 1 T. R. 754] . | | 

uod fabricavit, ſeu frabricari cauſavit, &c. R. 1 Sal. 342. 371. 

For a nuſance, that deſendant, ſepem levavit vel levari cauſavit, ill, 
for uncertainty. Rex v. Stoughton, P. 4 Geo. 2. Str. g00.] Sig 

UIndictment for conveying, or cauſing to be be conveyed, a pauper, 
is too uncertain z or if it does not ſay, that he was unable to maintain 
himſelf. Rex v. Flint, P. 10 Geo. 2. B. R. H. 370. IG 

uod cepit eætorſiuꝰ pro quolibet equo 2d. pro quibuſlibet 20 ovibus, & c. 
R. 4 Med. 103. | | 

So, quad A. exiſtens ſervus, five deputatus took, Wc. is bad. R. 
2 Rol. 263. | | 3 

Dued — there was ſuch an order, c. for it ſhould be poſitive, 
that there was. R. 1 Sal. 371. | 

Dund exmeravit tormentum dans plagam, without ſaying, percuſſit. 
R. 5 Co. 122. 6. . | | 

uod neſciens potum fore venenatum bibit, without ſaying expreſsly, 
venenum bibit, R. 4 Co. 44. 5. | | | | 

That he refuſed bail, without ſaying, that any was offered. R. 
Mad. Ca. 32, 3. | | 5 | 

That he made panes non habentes debitum pondus, without ſaying, 
what is due weight. R. Sal. 687. | | 

[Indictment on the fat. 33 Hen. 8. c. 1. for procuring by falſe to- 
kens muſt ſpecify them. Rex v. Munoz, H. 13 Geo. 2. Str. 1127.] 

[So, an indictment on the flat. 30 Geo. 2. c. 24. for obtaining money 
by falſe pretences. Rex v. Maſon, T. 28 Geo. 3. 2 T. R. 581.) 

[ Theſe two ſtatutes 33 Hen. 8. c. 1. and 3o Geo. 2. c. 24. are made in 
part materi, and whatever has been determined in the conſtruction 
of one of them, is a ſound rule of conſtruction for the other. By 
Buller J. ibid. 586. | | 

[As to the conſtruction of the fat. 30 Geo. 2. c. 24. ſee Tig 
v. The King, in error, H. 29 Geo. 3. 3 T. R. g8.] Dud 
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3ko INDICTMENT, 
. ona quaſdam diabolicas avter, Anglice, witcheraft. R. 
C 1 5 . | . | | 1 
. Vis male et negligenter ſe geſſit in executione of the office of con- 
ſtable, too general. Rex v. Winteringham, Str. 2.) 
[So, de ſcriptis, bonis et catallis, de D. decipiebant et defraudabant; 
Rex v. Powell, Str. 8.] 5 
So, diverſas quantitates cervifie. Rex v. Gibbs, H. 8 G. Str. 49). 
Aud dixit diverſa ſcandalgſa verba of ſuch a magiſtrate, without 


faying, what words. R. 1 Kol. 79. | 
[As to recitals it muſt be obſerved that the word © tenor” has ſo 


ſtrict and technical a meaning, as to make it neceſſary to recite ver- 


batim ; but the words © in manner and form following, that is to ſay,” 


require nothing more than a fiubfantial recital, Rex v. May, E. 


19 Geo. 3. Dongl. 193.] | 
Indictment muſt ſet out the words ſpoken of a juſtice in the exe. 


cution of his office.] Too 
[If for obſtructing him, it muſt ſhew by what act. Rex v. How, 


P. 12 Geo. Str. 699-] 
That he took a ſervant without a teſtimonial, it ought to ſhew a 


former ſervice. Skin. 343. 
That he enticed A. from his ſervice, it ought to ſay, reliquit. 
R. Mod. Ca. gg. 101. 1 3 
That he enticed a ſervant to take the goods of his maſter, it ought 
to ſay expreſsly, that he took them. R. Mad. Ca. 289. 
So, where an indictment is founded upon a contrivance, a fact in 
purſuance of it ought to be alleged. 1 Sal. 380. 
If there be an indictment for refuſal of an office, it ought to ſhew 
an election by good authority. 5 Med. 96. | 
If for a reſcous, it ought to ſhew the writ, and alſo the warrant. 
R. 2 Mod. Ca. 357.) 
An indictment pro contrafaf?. monetum ad inflar pecun. domini regis, 
ought to ſhew, ad inſtar what pieces, viz. greats, ſhillings, &c. 
In an indictment for carrying a perſon with the ſmall pox from one 
ariſh to another; it muſt be ſet forth, that defendant knew the per- 
fon had the ſmall pox, and that it was with an ill intent. Rex v. 


Bunce, P. 11 Geo. 2. Andr. 162.] | 
On an indictment on 5 El. c. 4. if it is averred, a trade uſed in 


Great Britain, inſtcad of England, it is bad. Rex v. Hoteh, T. ꝙ Gee. 
Rex v. Pariſh, T. 12 Geo. Str. 552. Rex v. Lifter, M. 1 Geo. 2. 


Fr. 788.) 
Aud cum there was ſuch an order, G. Rav v. Crowherft, P. 


Io Geo. 2 Ld. Raym. 1363. 


(G 4.) And not ſupplied by innuendo.] So, words uncertain can- 
not be ſupplied by an innuendo: as, an indictment for treaſon for ſay- 
ing, we have had two wicked kings, (innuendo Chas 1/2 and Chat 27) 
if they (innuendo the pecple) would fand to their principles, ae ſhould 
conquer our enemies, (innuendo the king and all his loyal ſubjeRs,) is bad; 
for an innuendo cannot determine the ſenſe of the words. R. 3 Med. 53 


F (G ;.) What is a ſufficient certainty.) But certainty in an indiQ- 
ment to a general intent, is ſufficient. Co, L. 30g. a. 5 Co. 521. 4. 
[Dougl. 158. Cop. 682.] 0 ; 3 


INDICTMENT 3* 
And therefore, an indictment for felony, quod cepit luna cujuſdamn 


| ignati, is ſufficient. St. 95. 5. 


Or, an horſe, &c. of ſuch a value, without mentioning any owner. 


\ 


| Duod perculſit ſuper finiftram partem lateris, is well: for latus a 


known part. R. 2 Cre. gg. 
So, dans plagam, ſeu contuſionem is well. R. Mar. pl. 129. 
Dued lauguebat a 15. die ad 16". diem, without ſaying, to what 
hour in the ſame day. Mar. pl. 127. | FI 7 
Indictment quod fecit libellum ad tenorem & effeium ſequentem. - R. 
1 Sal. 324. 417. | . : 
bo ud 4 ericavit a leaſe with the mark of B. cujus tenor ſequitur : 
tho' the mark is not ſhewn. R. 1 Sal. 342. | : 
Qusod fabricavit ſcriptum obligatorium ; tho' it does not fay that it 
purports to be an obligation. X. 1 Sal. 342. | f 
[That A. razed, out an indorſenient on a bank-note, tho? it appears 
that the words razed out were wrote on the face of the note. Ren 
v. Bigg, MH. 3 G. Str. 18. 3 P. VW. 419. ] 
uod fecit libellum in quo continetur inter aha, & c. R. Sal. 417. 
uod ipſe & 20 alii ingraſſuveruut, without ſaying, & guilibet corum 
ingroſſavit ; for they might join. Cro. Car. 380. 


Duod recenter recepit felones ; tho' it does not ſay, that he knew 


them to be felons. R. 2 Lev. 208. e | 
uod A. exiftens ſuch an officer of ſuch age, Cc. fecit, &. without 
ſaying tunc exiſtens, for where this word relates to the perſon, and is 

not collateral, it ſhall have a general conſtruction. R. 2 Kal. 226. 


[Indiftment againſt a pariſhioner for not performing his highway- | 


duty, A. B. and C. D. being ſurveyors, is ſufficient, without laying 
by whom or on what day they were appointed. Rex v. Bayall, J. 
32 & 33 G. 2. 2 B. M. 832.) | | 

[That defendant kept a common, ill-governed, diſorderly houſe, 


and for his profit unlawfully procured certain ill-diſppſed perſons of 


xl fame and diſhoneſt converſation, to frequent, and the faid perſons 
in the ſaid houſe to remain, fighting of cocks, boxing, playing at cudgels, 
and miſbehaving themſelves, is ſufficient. Rex v. Higginſon, J. 1 G. 3. 
2B. MH. 1232.] | | | 

[An indictment, for a conſpiracy to indict for a capital offence, 
being laid “ that the defendants did wickedly and maliciouſly (omit- 
ting the word falſely) conſpire to indict and cauſe to be indicted A. B. 
tor 2 crume or offence (omitting to ſpecify what crime) liable by 
the laws of this kingdom to be punithed capitally z and that they, ac- 


cording to the conſpiracy aforeſaid between them as aforeſaid before 


had, did afterwards falſely, wickedly, and maliciouſly indict him, &c. 
ſpecifying the very indictment itſelf, which appears to be a capital 
crime ; is a good indictment, altho' the word falſely be not added to 
the firſt charge of the eonſpiring, nor the particular crime there 


ſpecified ; and altho' it be not laid that the ſaid A. B. was acquitted 
of it. 2B. M. 9g.) 7 e 


[Where an indictment is brought on a ſtatute which has general 
prohibitory words, it is ſuſſicient to charge the offence generally, in the 


words of it: and if a ſubſequent ſtatute, or even a clauſe of exception 


in the ſame ſtatute, excuſe or except perſons. particularly circum- 


ſtanced, out of the general words, ſuch excuſe or exception muſt - 


come by way of plea or evidence; thus an indictment on 5 Al. c. g. 


. 
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F 31. for exercifing the occupation of a tanner without having ſerved 
an apprenticeſhip of ſeven years therein, is ſufficient without ſpecify. 
ing and averring the want of other qualifications allowed by fubſ.. 
1 quent ſtatutes; for ſuch other qualifications or exceptions ought to 
|| be ſhewn by the defendant. 2 B. M. 1037.) 5 | 
But where the words of a ſtatute are deſcriptive of the nature of 
the offence, or the purview of the ſtatute, or are neceſſary to give a 
fummary juriſdiction, the indictment muſt, in ſuch caſe, ſpecify in its 
particular words; as, in convictions on the game acts and for ſwear- 
ing, and on the act of 8 C9 V. 3. c. 26. for the better preventing 
and counterfeiting the current coin of this kingdom. 2 B. H. 
| 1036. 3 
i That A. knowing B. was indifted for forgery, concealed a witneſs 
againſt him; it is ſufficient that B. was indicted. R. F. g. 122. 263. 
So, in an indictment for a libel, the words © of and concerning” 
| are a ſufficient introduction of the matter contained in the libel. Rex 
| v. Horne, M. 18 Geo. 3. Cowp. 672.] 
| | So, ſurpluſage does not vitiate an indictment. R. 4 Co. 41. a. 
| R. 5 Co. 121. b. 2 Mod. Ca. 327. | | 
| Nor, falſe Latin: as, prefate regine. R. 5 Co. 121. B. 
| | | Nor, the omiſſion or addition of a letter that does not change the 
| | word, ſo as to make it another word; as, undertoad, for underitood. 
| 
| 
| 


- Ie. _— 


Rex v. Buck, M. 15 Geo. 3. Coup. 229. Dougl. 193. Vide Salk. 
660. | 
: =, in an indictment for forgery where the party undertook to ſtate 
the tenor of a bill, and wrote © received” for © receiv'd,” all the 
judges decided that it was not a material variance. Hart's Cafe, 
1776, cited by Lord Kenyon Ch. J. Rallgſton v. Smith, 4 J. R. 166.) 
So, inducement to an offence does not require ſo much certainty : 
as, in an indictment for an eſcape, debito modo commiſſus, or, by what 
authority, is not neceſſary. R. 1 Vent. 170. | 
| Indictment quod A. & B. ſuper C. inſultum fecerunt, & e. tho' as 
1 to B. it is found zgnoramus. N. Cro. Car. 464. . . 
| So, an indictment need not aſcertain more than ſhews the offence, 
not that which aggravates it: as, if it be for taking fiſh out of his 
pond, it need not name the number or quantity. Per tuo J. Tuiſd. 
cont. 1 Lev. 203. | | 
[Neiſome, offenſive, and ſtinking to the common nuſance f all inhabiting 
and travelling, is a ſufficient charge of the hurtfulneſs, and of the 
perſons hurt. Rex v. White, P. 30 G. 2. 1 B. M. 333.) 
Neither needs there more certainty than the words of the ſtatute 
import. R. 2 Rol. 226. | 
If it be for forging a cocket for 5 /arcinis lini, it is ſufficient. 
o. Ca. 87. | 15 
7 contra formam ſtatuti, helps any uncertainty not material. 
a Rol. 227. | - 
[In an indictment againſt a ſervant of the Zaft India Company for 
offences in India, it is ſufficient to charge him with a wi ful breach of 
duty, without adding it was corrupt. Rex v. Hollond, E. 34 Geo. 3- 
5 T. R. 607.) | 
[In an indictment aghinſt a public officer for a breach of duty, it is 
ſutticient to ſtate generally that he is ſuch officer, without ſhewing his 


appointment. id.] 
TG. [Where 


\ 


Where an indictment is againſt an officer for diſobedience of 
orders, it is not neceſſary to aver that the orders have not been re- 
yoked, or that they are in force. Rex v. Hollond, E. 34 Geo. 3. 5 1: X. 
607.5 „ _— 

| (Where a public officer is charged with a breach of duty, which 


duty ariſes from certain acts within the limits of his government, it 


is not neceſſary to aver that he had notice of thoſe acts ; he is pre- 


ſumed from his fituation to know them. Bid.) 

[On an indictment on the fat. 17 Geo. 3. c. 26. /. 7. for taking 
more than 10 f. in the 1o0/. for brokerage, it is not neceſſary to prove 
that the defendant took the exact ſum laid in the indictment, tho! it 
be not. laid under a ſcilicet. Rex v. Gillbam, E. 35 Geo. 3. G J. X. 
. 


Ion the trial of ſuch an indictment it muſt be left to the jury to 


conſider whether the exceſs above 10s. in the 100 J. were taken as 
a fair charge for drawing the writings, c. or whether it were not 
ſo taken with a view of evading the ſtatute. id.] x 

[In an indictment on the Fat. 37 Geo. 3. c. 70. for the preventing 
the ſeducing of perſons in his majeſty's forces, it is ſuſhcient to ſtate 
nan endeavour to ſeduce, without ſpecifying the means. Rex v. Fuller, 
Excheg. Cham. N. 38 Geo. 3. 1 Be. & Pull. 180.) 

[Under a charge that A. adviſedly endeavoured to incite B. to 
mutiny, being a ſoldier, knowledge of B.'s being a ſoldier is implied; 
the words adwi/edly in ſuch caſe being equivalent to fcienter. id.) 

Semb. That it one endeavour compriſe two ſeparate offences, a 
count in an indictment charging that endeavour may contain thoſe two 
offences. Bid.) | | 


(G 6.) Ought to have proper Terms of Law. 


So, an indictment ought to make uſe of terms proper or peculiar. 
to the offence : as, an indictment for treaſon ought to ſay, proditorie. 

And centra ligeancie ſue debitum. K. 3 Lev. 396. Ca. Parl. 186. 
4 Mad. 165. Shin. 442. " 

90, an indictment for felony ought to ſay, felonics St. 96. a. 
For murder, it ought to have the word, murdravit. Dy. 261. a. 

Or, murderavit. Per Coke, 1 Rol. 137, 

For burglary, the word, burglariter, or, burgulariter. R. 4 Co. 
39. ö. Vauæ. 2 | | | 

And burgaliter is not ſufficient. 4 Co. 39. b. 40. a. 

For a rape it ought to have the word, rapait. St. 96. a. 

An indictment for barretry ought to ſay communis barrectator. 

For ſcolding, communis rixatrix, for, calummiatrix is not ſufficient. 
Mad. Ca. 11. | 7 | 228 
In an indictment of a ſcold, it muſt be laid ad commune nocumen= 
tum. Rex v. Cooper, H. 19 Geo. 2. Str. 1246.) | 

[If the indictment ſay fabricavit et contrafecit a bank- note for the 
payment of 520/., and the evidence be, that he razed and altered the 
laid note by turning the word two into the word five; this is evi- 
dence to ſupport the indictment. Str. 19.] | | 

[A. B. being a looſe, idle, lewd, and diſorderly perſon—and. did 
charge defendant to detain the ſaid A. B. ſo being a looſe, Sc. is a 
ſufficient allegation. Rex v. Bootie, J. 32 C33 G. 2. 2 B. AI. 864.] 

[Sciens that, Sc. is a ſufficient averment. Rex v. Lawley, P. 
40. 2. Str. 904.1 | Hh So, 
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a+ NDICTMENT. 


So, an indictment ought to conclude contra pacem. R. 2 Co. 527. 
Cro. Car. 584. R. per three F. Mod. Ca. 128. 4 =o 
If an offence be in another reign, contra pacem nuper regis & regis 
nunc. R. Tel. 66. | | 

If founded upon a ſtatute, it ought to conclude contra formam 

| Faiuti. ' R. 1 Sal. 370. R. 2 Rel. 38. Doug. 445. 

And, contra formam ftatuti, is bad, where there are ſeveral ſtatutes 
in the caſe. R. 2 Cro. 142. | 5 
And, contra formam flatuti prædicti, will be bad, where the ſtatute 
is miſrecited. Per Twwi/d. Ray. 192. Lut. 140. | 

So, contra formam ſtatuti, ſhall not be rejected, tho' for part it would 
be good by the common law. R. 4 Leo. 49. | 

Or, tho' the offence was at the common law, and the ſtatute adds a 
penalty. Mo. Ca. 17. | | Rr, 

But by the /. 37 H. 8. 8. the omiſſion of, vi & armis, viz. gladiis 
batculis & cultellis, does not vitiate. R. 2 Lev. 221. [Tat Rb 

[The words vi et armis are not neceſſary in an indictment for a 
riot. Rex v. Wynd, P. 2 G. 2. Str. 834.) 

So, the omiſſion of contra pacem, does not vitiate in an indictment 
for a nonfeaſance. R. 1 Vent. 108. 111. R. 1 Sal. 381. 

Or, contra pacem nuper regis, where the continuance of the fact is 
the offence, and the original of it only inducement. R. Tel. 66. 

[If the crime is charged to have been committed in the time of the 
fate king, and the indictment concludes againſt the peace of the preſent 
king, it is fatal; the judgment muſt be reverſed. Rex v. Lookup, P. 

| 6 G. 3. 3 B. M. 1901.) | 1451 | 
| An indictment hes for maliciouſly blackening the memory of one 
| who is dead. 5 Co. 125.1] | 

Vet ſuch an indictment muſt allege that it was done with a deſign 
to bring contempt on the tamily of the deceaſed, and to ſtir up .the 
Hatred of the king's ſubjects againſt them, and to excite his relations 
to a breach of the peace, otherwiſe it cannot be ſupported, Rex v. 
Topham, H. 31 Ges. 3. 4 T. R. 126.] 

So, contra formam ftatuti, is not neceſſary where the offence was 

by the common law, and the ſtatute adds. only a penalty, Cc. R. 

1 Vent. 13. Sal. 460. 1 Sid. 409. Comb. 371. R. 2 Med. Ca. 11. 
And contra formam flatuti nuper editi, is well, tho' the ſtatute is 
miſrecited z for then the court will take notice of the ſtatute. Ray. 

192. Tut. 140. | 8 | 

So, contra formam flatuti, is not neceſſary where the offence is a 
breach of duty, tho' his duty in this particular was preſcribed by 
ſtatute. R. 1 Sal. 381. Per Eyre, Comb. 205. : | 

[An indictment for obſtructing the execution of a power granted 
by flatwte, lies at common law, and ought not to conclude, contra 
fornam ſtatuti. Doug. 441.) ä 6 

[In an indictment for an offence at common law, à coneluſion of 
contra formam ſtatuti may be rejected as ſurpluſage. Rex v. Matthews, 
H. 33 Geo. 3. 5 I. R. 262.) : | 

So, in an indictment for murder, if there be the word, murdravit, 
ex malitia præcogitata is not neceſſary. Dy. 69. a. | 

[An indictment for a nuſance ought to conclude, ad commune nocu- 
mentum of all the king's ſubjects. Str. 688.] 55 | | 
[Facts done by virtue of an act continuing- a former one —_ 
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may be laid to be done by virtue of the original act. Rex v. Morgan, 
M. 10 G. 2. Str. 1066. £1 


[It muſt be in the preſent tenſe do, and not did preſent. Rex v. 
| Bunce, P. 11 G. 2. Andr. 162.] | | n 


(H) When quaſhed, if deficient. | 


A Defective indictment may be quaſhed upon motion. 

[The court may uſe a diſcretion, either to quaſh an indictment 
on motion for inſuihciency, or put the defendant to demur to it; but 
after verdict they are bound to arreſt judgment if they ſee the charge 
to be inſuſhcient. 2 B. M. 1127.] 

[But they will not quaſh an indictment on the motion of the pro- 
ſecutor unleſs on the ground of inſufficiency. Doug. 240.] | 

[An indictment is inſufficient, wherever all the facts charged may 
be true, and yet the party be innocent. Doug. 153.1 2 

[B. R. will not quath an indictment for a nuſance, but put de- 
fendant to demur. Rex v. Biſhop, P. 11 G. 2. Andr. 220. 

[Motion for the proſecutor to quaſh his own indictment, is not of 
courſe, eſpecially if defendant has been put to expence. Rex v. Webb, 
P. 4 G. 3. 3 B. M. 1468.) | 

[If after an indictment removed by certiorari is at iſſue, and jury 
appointed, proſecutor countermands notice of trial, and defendant 
chooſes to bring it on by proviſo, and it ſtands for trial, and proſecu- 
tor in the interim gets a new indictment found and then moves to 
quaſh the firſt, alleging it to be defective, which they had cured by 
the new, on which they intend to proceed; the court may (by con- 
ſent) order the firſt to be quaſhed, and the other to be put in its place, 
and to ſtand in the ſame condition. id.] „ 
| * a nolle proſequi may be entred by the attorney- general. Mod. 

a. 262, N 

LB. N. will quaſh an indictment at quarter ſeſſions for perjury at 
common law, for want of juriſdiction. Rex v. Bainton, P. 11 G. 2. 
Rex v. Weſtineſs, Str. 1088. Rex v. Fearnly, 1 J. R.316.] 

[And where the caption of the indictment ſtated the court of 
quarter ſeſſions, where ſuch indictment was found, to have been held 
on an impoſſible day, it was fatal. Bid.) 

[If a man is indicted for ſaying to a juſtice, on being brought 
before him and another juitice, by his warrant, for not paying ſer- 
rants' wages, you do not do right,“ and it is not laid, that the words 
were ſpoken to him in the execution of his office, the indictment 
ſhall be quaſhed. Rex v. Leafe, T. 11 & 12G. 2. Andr. 226.) 

[Indictment for maintaining a cottage, without laying four acres of 
ground thereto, if it ſays war preſented, without adding, on the oaths 
of 12, Cc. and if it only ſays, defendant maintained it for habitation, 
without ſaying it war inhabited, ſhall be quaſhed. Rex v. Burkett, J. 
11 - 12 Geo. 2. Andr. 230.] ] A | 

[The court will not quaſh the indictment for not receiving an ap- 
prentice, if it does not appear by the circumſtances averred, that it 
was a binding within i. 43 El. c. 2. and qu. wacther indictment lies ? 
Rex v. Trevilian, P. 20 Geo. 2. Str. 1268.) | = 20 

[Inditment againſt ſix, jointly and ſeverally, for exerciſing a trade, 
ma be quaſhed. Rex v. Weſton, P. 11 Geo. Str. 623.] 5 

Vol. IV. | Cc [IndiQt- 
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IIndictment lies not for ſetting a perſon on the footway to deliver 
3 bills of defendant's occupation, whereby the way was ob- 
ructed; and indictment ſhall be quaſhed. Nex v. Sarmen, H. 
31 Geo. 2. 1 B. M. 516.) | | 
Nor, againſt a ſpiritual. perſon, for occupying lands contrary to 
21 H. 8. c. 13. the proceedings mult be by action or information, and 
it muſt be in one of the king's courts, not at ſeſſions. Rex v. V right, 
P. 31 Geo. 2. 1 B. M. 543.]. Ex | t 
But not in an enormous crime : as, for treaſon or felony; for the 
court will put the defendant to his demurrer, or plea. Vide Inform- 
ation, (D 1, &c.) | | | 
Nor, an indictment for not attending a mayor to execute his war- 
rant, but defendant may demur to it. Rex v. Bailey, T. 17 Ges. 2. 
Str. 1211.] 
Nor, an indictment for perjury, or forgery, or ſubornation. 
1 Sal. 372. R. 1 Sid. 54. 1 Vent. 370. | 
Nor, indictment againſt overſcers for not paying money over to 
their ſucceſſors; for quaſhing is not ex debito iiſtitiæ, and this is a 
growing evil. Rex v. King, P. 20 Ges. 2. Sir. 1268.]J 
Nor, indictment for ſelling flour by falſe weights, tho' it appears 
on the face of it that the four-/cale was the lighter, which muſt tend 
to the prejudice of the ſeller, and tho? it does not ſay where the ſelling | 
was. Rex v. Crozkes, H. 6 Ges. 3. 3 B. M. 1841.) | 
Nor, an indictment againſt ſeveral for breaking and entring a 
mine, and carrying away lead; eſpecially if it is at the time that the 
judges are trying others in the ſame county for a like offence, Rex 
v. Fabnſon, P. 25 Geo. 2. 1 Wilſ. 325.] 
Or, for extortion. 5 Mod. 13. 
Or, for a nuſance. 1 Sal. 372. 1 Vent. 3750. without a certificate 
that it is removed. Cro. Car..584. Acc. Sal. 460. _ 
Or, for not repairing an highway, or bridge. 1 Sal. 372. 
1 Sid. 140. | 
Or, for enticing away his ſervant. T Sal. 372. 
Or, for throwing down fences contrary to the %. IF". 2. 4. K. 


% 


1 Sal. 372. | 
Or, for a cheat. R. Ned. Ca. 42. | 
Or, for a diſturbance in church. 1 Sid. 54. | : 
Or, for a forcible entry. Mad. Ca. 96. ; | 
So, a motion for quaſhing ſhall not be allowed after a recognizance a 
ferfeited. 1 Sal. 380. =” | : 
[The court cannot ſtrike counts out of an indictment, for it is the | 
finding of the grand jury. Rex v. Pexwtreſs, H. g Geo. 2. Str. 1020, P 
B. R. H. 203. | 

{Motion may be made the laſt day of term to quaſh indictment, a 
but not to quaſh order. 1 B. M. 65 1. 1 
a ff. 


(I) Proceſs upon an Indictment. 


BY the /f. 25 Ed. 3. 14. on an indictment of felony before juſtices 

of oyer and Zerminer, a capias ſhall be awarded to the ſheriff, and 

if he return nan eft inventus, another capias returnable at 3 weeks, | 

whereby the ſheriff ſhall be commanded to ſeize his goods, and - _ 
e 


INDICTMENT. | 357 | 


| ſheriff return uon gſt inventus, and the party does not appear, an exi- 


gend ifſues, and the goods are forfeited. Vide Proceſs (C). | 
If there be an indictment for a treſpaſs, the proceſs ſhall be a venire, 


and if the return be that he has ſufficient, a diftringas in infinitum ; if 
the return be nichil, &c. there ſhall be a capias, alias, and pluries, 


and an exigend till he appears or is outlawed. Dalt. ch. 193. Vide 


the //. 18 Ed. 3.5. 


And after outlawry the juſtices of aſſiſe, or of the peace, may iſſue 
a capias utlagatum, as incident to their authority. R. 12. Co. 103. 

And tho' the outlawry be afterwards reverſed, the indictment ſtands 
in force. Mod. Ca. 115. 3. | 

By the ff. 5 Ed. 3. 11. juſtices to hear and determine felony may 
direct their proceſs againſt the indictee, into any foreign county. 


By the /. 1 Ed. 6. 7. the proceſs ſhall not be diſcontinued by a new 


commiſſion.—So, by the /. 11 H. 6.6. f | 
By the F. 8 H. 6. 10. if any, indicted for felony, treaſon, or treſ- 


paſs, dwell in another county, the juſtice of peace of the county, or 
franchiſe, after the firſt capias is returned, may direct another capias 


to the ſheriff of the county where the party dwells, returnable in 
3 months (if the county court there is held monthly, but if from 
6 weeks to 6 weeks, then 4 months) after the ce, commanding ſuch 

eriff to take him, or, if not to be found, to make proclamation? 2 
two counties, before the return of the writ, that he appear before the 
juſtices of pt aze where indicted, at the day of the return of + 2d 
copias, and then, if he appear not, the exigent ſhall be awarded 
but exigent and outlawry otherwiſe awarded is void. 


And by the ,. 10 H. 6. 6. if ſuch indictment be removed by cer- 


tierart, ſuch 2d capias ſhall be made returnable in B. R., &c. 

And if the defendant be in the indictment named of a foreign 
county with an alias dict. of the ſame county, yet proceſs goes ac- 
cording to the ft. 8 H. 6. 10. for the alias dict. is no part of his name, 
nor ſhall he be put to anſwer to it. 1 Ed 4. 1. | 

And for the ſame reaſon, if he be named of the county where the 


indictment is taken with an alias dict. of the other county, he ſhall not 


liave : proceſs upon that ſtatute. 1 Ed. 4. 1. | 

By the equity of the ſaid ſtatute, if the indictee be impriſoned 
in another county, the juſtices of peace may award an habeas corpus 
to bring him before them. 

If a perſon indicted. before juſtices of peace find ſurety in e 
'o appear at the return of the writ, he ſhall have a /uper/edeas to ſuc 
proceis. - F.N.B. 239. C. -- | | 

So, if he find ſurety before two juſtices of peace, one quorum. 


By the ,. 4 & 5 V. & A. 22. /. 4. (which continued for 3 years) 


on exigent in criminal caſes before conviction, proclamation ſhall 7 | 
tne 


7 the * of the county where the party dwells, according to 
31 Kl. 3. | 

And if a capias iſſue upon an indictment for a miſdemeanor before 
2 venire, it is error. R. Ray. 3775. | 


But in treaſon, or felony, if the proceſs be a verire and not a capias, 


it is error. Semb. 3 Med. 265. Sho. 75. 5 | 
+ (If the entry is, ideo veniat inde jurata, when it ſhould be præceptum 
& vicecomiti, it is error. Rex v. George, P. 6 Geo. Str. 309. 

C C3 [So, 


_— 
, » 


— 


— ̃ ꝓ—F—— — — — — — 5 


= ——ů—— 


383 INDICTMENT. 


[So, if wenerunt the jury, in the preterperfect tenſe, inſtead of 


ve⸗ i int in the preſent. Rex v. George, P. 6 Geo. Str. 309.] | 
[So, if quiatam, &c. is left out in the award of the venire, for this 
is an eſſential part. id.] i 
Thoꝰ the indictment be contra formam flat. it is not neceſſary that 
the certiorari, venire and diſtringas, expreſs it. Rex v. Hayes, T. 


3 Geo. 2. Str. 843. Ld. Raym. 1518. 


By the /. 36 H. 8. 13. and 5 Ed. 6. 11. proceſs of outlawry, on 


an indictment for high treaſon againſt an oſfender out of the realm, 


ſhall be of the ſame effect as if reſiant in the realm. Jide U?lagary. 
If an indictment be removed into B. N. by certiorari out of London, 
or Middleſex, by the courſe of the court the defendant muſt give a re- 
cognizance to try it within the ſame term, or at the ſittings after- 
wards. Mod. Ca. 246. 
[An indictment for felony cannot be removed from Hickss-Hall 


into the court of B. R. by certiorari, without the proſecutor's conſent. 


Cowp. 283.] | 

If it be removed out of another county, the defendant is fine die, 
and, if he does not appear, proceſs goes againſt him till he is out- 
lawed. Med. Ca. 246. | 

But now, by the /. 5 & 6 IV. MM. 2. it ſhall not be removed by 
the defendant, unleſs he give recognizance to try it ut ſupra. Mod. 


Ca 246 


Yet, if it be removed by the proſecutor, it remains at the common 
law, and the defendant cannot try it without leave of the court. X. 
Mod. Ca. 246. | 
+ [Indictment for forging a will, ſhould not be tried pending a ſuit 
in the ſpiritual court touching the validity of it. Rex v. Rhoades, J. 
12 Geo. Str. 703. | 

[If a man is indicted for inſulting a juſtice of the peace in the exe- 
cution of his office, his recognizance ſhall not be diſcharged, tho' the 
Juſtice dies, but he muſt plead. Rex v. Ellers, T. 21 & 22 Gee. 2. 
I Will. 222. | 


(K) Confeſſion. 
17 the defendant appears, or be brought in by proceſs, he ſhall con- 


feſs, or traverſe the indictment. 

If he confeſſes the indictment, he admits himſelf guilty. | 

He may confeſs in perſon, or by clerk in court. Mod. Ca. 16. 

And there ſhall be judgment againſt him. : 

And in an action for the ſame treſpaſs, his confeſſion ſhall be evi- 
dence againſt him. 9g H. 6. 60. 4. | | 

But where the confeſſion proceeds from ſcar or ignorance, the judge 
may refuſe the confeſſion. St. P. C. 142. | 

So, a man may ponere ſe in gratiam regis, and pray that he may be 
admitted by fine. 9 H. 6. Go. a2. 

And ſuch a confeſſion does not conclude him. 9 H. 6. 60. a. 

And he may give affidavits of a firſt aſſault, &c. by the proſecutor, 
for mitigation of the fine. 1 Sal. 55. | | 

TAffidavits of conſequence of a riot, even tho' relating to a third 
perſon, may be read for aggravation of fine, where they are the _ 

medat: 
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mediate conſequences, and cannot ſubſiſt as a diſtin crime by itſelf ; 
nor where they can, for the defendant might be again indicted for 
that. Rex v. Turner, M. 5 Geo. Str. 139.] 6 

So, after not guilty pleaded, relicta verificatione, he may confeſs the 
jndictment. Kels, 11. Vide Fuftices, (W 3. 
So, proteſtando quod non eft culpabilis, * may plead a pardon. 
So, the enen may enter a nolle proſegui. Mod. Ca. 


261. 
But that does not diſcharge the crime. R. 1 Sal. 21. Med. Ca. 


261. | 
And afterwards there may be other och upon the ſame indict- 
ment. Per Holt, 1 Sad. 21. Med. Ca. 261. Vide Fufices (W 3.) 


(L) Traverſe. 


17 he does not confeſs, the defendant traverſes the indtgment, and 
ſays, nt guilty. 

Or, autrefeits convict, or acquit, Kc. Vide Appeal, Gg.1 1. ) 

[But another proſecution depending for the ſame crime cannot be 
pleaded in abatement, as it may to informations for penalties, 
Dougl. 240.) 

But autrefoits acquit is no plea, if he was acquitted upon a trial in a 
miſtaken county. 

Or, upon an inſufficient indictment. 

Autrefeits acquit in burglary is good, tho? there be a ſecond indict- | 
ment for the goods of another taken in the ſame houfe. R. Kele, 
2 

Vat he may be indicted for felony in taking the goods of another. 
R. Kels, 30. 52. 

50, he may plead autreforts e for the ſame or another felony, 
unleſs it be in a caſe where the party without conviction ſhall not 
have reſtitution, or clergy is allowed in the one, but not in the other 
felony. 12 Co. 100. 

[Autrefo: 74 acquit, or attaint, on an indictment fa murder, is a 
good bar to an indictment for petit-treaſon for the ſame Tacks et vice 
verſa. Fefter, 329. 

So, a pardon. 12 Co. 100. 

But a pardon by act of parliament ought to be allowed, tho” it be 
not claimed. 

If he plead in court he ſhall be committed till trial, except where 
he pives ſecurity to try it at his own charge. Med. Ca. 1 14. 

So, if he plead in the office, the plea ought not to be received with- 
out ſuch ſecurity. R. Mod. Ca. 114. | 
[On an indid ment for a mayhem laid felonict, the defendant need 
not to be brought to the bar to plead, but his plea may be delivered 

in the office. Rex v. Haddock, M. 12 Ges. 2. Str. 1100.] 

If he be committed, the proſecution ſhall be at the charge of the 
proſecutor. Mad. Ca. 114. 

If the defendant appear upon an indictment for treaſon, or felony, 
he ought to plead preſently. 

90, upon an indimeht for a miſdemeanor, if he does not appear 
till a capias; for he is in contempt. B/“ Ty. 31. 

Or, if he appear upon the recognizance, tho' he be not in con- 
tempt. C c3 Or, 
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Cr, if he appear in his own perſon, in a caſe of privilege. 

So, if the defendant does not plead till a peremptory rule, he ſliall 

give bail to try it in the ſame term. Mod. Ca. 42. | 

But if he appears upon ſummons by venire or ſubpæna, he ſhall 

have an imparlance. By's Ty. 31. | 

5 So, if he plead preſently, he need not try it till next term. Mad. 
a. 42. 

[If defendant pleads a dilatory plea (as miſuomer of the place where 
he reſides) he muſt annex an afhdavit of the truth of it, or the court 
will ſet aſide the plea. Rex v. Grainger, H. 5 Geo. 3. 3 B. M. 1 617. 

The clerk of the peace ſhall join iſſue for the king. EOS 

And if the entry be, et A. B. fimiliter, &c. it is ſufficient, tho' it 
does not ſay, that he was clerk of the peace. Cro. Car. 315. 


Vide Juſtices, (W 3.) —Juſtices of Peace, (D 13.) 


(M) Arraignment, and Trial. 


AFTER plea, the defendant ſhall be brought to his trial. Vie 
Juſtices, (WI, &c.) | | 


7 


The proceeding after the indictment, by which the defendant is 


brought to plead, and afterwards to trial, is called, the arraignment of 
the, priſoner. | | | 

Juſtices of peace as well as juſtices of B. R. or gaol-delivery, may 
arraign a priſoner indicted before them. 

If no arraignment be entred, it will be error. Semb. 3 Mod. 265. 
Sho. 131. | 

But if he have cher of the indictment, that imports it. Seb. 
Sho. 131. | : : 

Aker iſſue upon the indictment, the defendant ſhall be bound by 
recognizance to put himſelf upon his trial. | ; 

And if there are two indictments againſt the ſame defendant, he 
ſhall chuſe which ſhall be tried firſt, not the king. Mod. Ca. 168. 

If there be a miſ-trig', or variance between, the indictment and the 
record, &'c. whereby the trial cannot proceed, or is ſet aſide, the re- 
cognizance of the defendant ſhall be forfeited ; for there muit be an 
effectual trial. R. Mod. Ca. 168. 

If ſeveral are indicted for the ſame offence, there may be a trial 
againſt two or three, if the others conſent to confeſs if they are con- 
victed. Mod. Ca. 212. | | | 

If there are two indictments againſt a man for the ſame offence, 
las one by the coroner's inqueſt, the other by the grand inqueſt,) the 
uſual courſe is to try him upon both at the ſame time. 1 Sal. 382. 
Or, if he be tried upon one, tho' acquited, he muſt be tried upon 
the other, and plead the former acquittal. R. 1 Sal. 382. | 

If it appear to be only a treſpaſs, he ſhall be found net guilt; ; for 
it cannot be found ſpecially, and a fine for the treſpaſs. R. Kell, 29. 

The indictment ſhall be read to the priſoner in Engliſb, or a tongue 
which he underſtands, before he pleads. R. 1 Sid. 85. 

By the ff. 22 H. 8. 14. a felon may challenge 20 of the jury pe- 
remptorily. Vide Challenge, (C 1.) 5 

And for cauſe, all that he p'eaſes; as, that a juror is infamous. 

Or, had not 4os. per annum. 

Or, had nat goods to the value o? 40/7. if it be in a borough, ac- 
cording tothe F. 23 A 8.23 .. 6 Or, 


1 
. 


| > | 
Or, was one of his indictors: by the /. 25 Ed. 3. 3. 
[In an indictment where the puniſhment may be infamous, the 
king may not withdraw a juror. Rex v. J, J. 7 Geo. 2. Str. 584. 
[If a man is indicted for petit treaſon, he may be found guilty of 
murder. Swan and Feffery's Caſe, 1752, Foſter, 104. | 
[If A. be indicted for petit treaſon, and B. for murder, and they 
do not challenge, they may be tried together; if they inſiſt on their 
challenges, they mult be tried ſeparately, for the number of peremp- 
tory challenges is different. J6:d.} 
[Whether a man indicted for murder, when it ought to have been 
for petit-treaſon, can be found guilty ? Q. Fofter, 327.) 
[In caſes of infancy, and inſanity, and in, all caſes of juſtifiable 


homicide, the jury, under the direction of the court, may find a general 


ver dict of acquittal. Foſter, 279.] | 
So, in homicide by mifadventure. Fofter, 280.] 


Vide Fuftices, (W 1, &c.)— Juſtices of Peace, (D 14,) 
(N) Judgment. 


IF the defendant be convicted upon an indictment by conſeſſion or 5 


verdict, there ſhall be judgment againit him according to the na- 
ture of the offence. | 

[It is not neceſſary that on an indictment for nuſance there be al- 
ways judgment that it be abated, if it be a tranſitory nuſance, as 
_ dreſling ſkins. Rex v. Pappineau, H. 12 Geo. Str. 686. 

[On an indictment for a nuſance in erecting a wall acroſs a road 
(not for continuing the nuſance) it is not neceſſary to adjudge that the 
nuſance be abated. Semb. Rex v. Weſt Riding of Yorkſhire, H. 38 G. 3. 
7 I. R. 467. Rex v. Stead, H. 39 Ge. 3. 8 J. R. 142. 
© 5x where it is ſtated in the indictment as an exiſting nuſance. 

"5 9 | | | 

If the defendant be fined, it may be impoſed when he 1s abſent; 
for a capias pro fine lies. 1 Sal. 56. 80 5 

But judgment for a corporal puniſhment cannot be given in the ab- 
ſence of the defendant. 1 Sal. 56. 

Tho' he be outlawed, R. 1 Sal. 400. 

So, execution for a felony cannot be awarded againſt any one ab- 


ſent, tho' he be outlawed. 1 Sal. 400. | 
[The defendant need not be in court on arguing a ou verdict, as 
he muſt on a motion in arreſt of judgment; Rex v. Hayes, J. 3 G. 2. 


Sir. 843. or as he muſt on moving for a new trial; Rex v. Gibſon, P. 
7 G. 2. Str. 968. or upon an argument on an indictment removed by 
cerlisrari, where defendant is found guiity of a —— but alſo 
_ that the other conſpirator is dead. Rex v. Niccolls, P. 18 4. 
. | 
[On motion for arreſt of judgment, after convifion for a conſpi- 
racy to charge one with a capital felony, defendant mult be perfonally 
preſent in court. Rex v. Spragg, H. 33 Geo. 2. 2 B. M. 930.] 
[If huſband and wife are convicted of keeping diſorderly houſe, 
there may be judgment againſt the wiſe tho“ the huſbang is abſent. 

Rex v. Thomas, J. 9 Geo. 2. B. R. H. 278.] ä 3 
[The uſual judgment is, pillory; but the court is not tied down 

t any particular puniſhment for a miſdemeanor. Did.) 

WS. Cre: [A perſon 
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[A perſon convicted of concealing naval ſtores may be ſentenced to 
pay the penalty of 200 l. or to be corporally puniſhed at the election of 
the court. Rex v. Bland, M. 34 Geo. 3. 5 J. R. 37.9 

If judgment againſt defendant, found guilty of inſulting a juſtice 
of peace in execution of his office, is impriſonment for -a month, to 
aſk pardon of the juſtice at his houſe, and to advertiſe it in new(- 
paper; only the impriſonment is legal, the reſt void; and when the 
impriſonment is executed, defendant ſhall be diſcharged on habeas 
corpus. Rex v. Collier, T. 25 & 26 Geo. 2. 1 Wilſ. 332. 

Nor, can it be awarded, but in the county where he was attainted. 
Semb. 3 Mod. 124. | þ 2 
So, judgment ought not to be without a demand, ſi quid dicere ha- 
beat quare judicium nan, &c. Semb. 3 Mod. 265. R. Sho. 132. 

And the priſoner ſhall not tender any matter for ſtay of judgment, 
but what ariſes upon the indictment. 1 Sid. 85. 

[If the words adtunc et ibidem are left out as to ſwearing of the 
Jury, judgment . ſhall be arreſted. Rex v. Morris, P. 4 Geo. 2. 
tr. 901.) 

[Judgment obtained by ſurpriſe for want of plea, ſhall not be ſet 
aſide. Semb. Rex v. Mayors, P. 11 Geo. 2. Andr. 209. Sed qu. 

[Judgment regularly obtained in a criminal cauſe is never {et aſide. 

Rex v. Hunter, P. 20 Geo. 2. 1 Wilſ. 163. | 

[Motion in arreſt of judgment (on the crown- ſide) may be made at 
any time before ſentence pronounced; for the judgment ſigned in the 
office is only interlocutory, and the award quod capiatur, only to bring 
defendant in to receive the final judgment. Rex v. Robinſon, J. 32 U 
33 Gee. 2. 2 B. M. 799.) | 8 

After judgment given, the court may vary it the ſame term. 

I Sal. 401. Vide Record (F). | 

-= indictment in B. R. ſhall be entred upon the plea roll. 
1 Sal. 371. | | 

And if an offence appears in the indictment, for which it may be 
maintained, it is ſufficient, tho' in other parts it is bad; for here the 
court ſets the fine in proportion to the offence found, and it 1s not 
like declarations where entire damages are found, which the court 
cannot apportion to the good part of the declaration. R. 1 Sal. 
384, 5. | | a 

[A man indicted for a robbery from the perſon, cannot on that in- 
dictment be found guilty of larceny. Rex v. Francis, P. 8 Ges. 2. 
B. R. H. 113. Str. 1015. ] | 

[In all caies, where the indictment does not well charge a felony 
nor the ſpecial verdict certainly find any on the facts therein ſtated, or 
where the priſoner demurs, which is allowed, or where, n a general | 
verdict of guilty, judgment is arreſted for defects in indi. tment, judg- 
ment of acquittal muſt be given; and this will be no bar to another 
1 conſtituting another offence. Rex v. Burridge, M. 1735» 
34-W. 439-] | 

[No regard ſhould be had to a repreſentation by jurymen after their 
departure from the bar, contrary to what they have found on oath. 
Rex v. Thirkell, J. 5 Geo. 3. 3 B. M. 1696.) Eg 

[After ſentence for perjury, the court will not let in a motion for 
_ arreſt of judgment for a miſtake in the indictment. Rex v. Lookup) 
P. 6 Geo. 3. 3 B. M. 1901.] | 
Vide Fuſticer of Peace, (D 15.) | | As 
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As to error upon an indictment, vide Error (B). 


For more concerning Indiment, vide Action upon the Caſe for a Con- 
ſpiracy, (C 4.)—AFien upon the Caſe for a Nuſance, (D 3.)—Amend- 
ment, (2 C 1.)—Appeal, (G 16.)—Barretry (C). Battery, (E 2.)— 
Fercible Entry, (D 3, 4.) —Forgery, (B 2.)— Juſtices of Peace, (B 104, 
10:.—_D 12.)—Oficer, (G 11.) Parliament, (L 13.)—Refcous, 
(D 3.) | 
| , INDORSEMENT. 

Vide Fait, (E 2.) 


INDUCEMENT. 
Vide Pleader, (C 31. 43. 82.—E 10.—G 14. 20, 21.0 15.) 
INDUCTION. 
Vide Eſeliſe (L). 


INFANT. 
Vide Enfant—Adminiftration (E F). Voucher, (D 2.) 
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INFORMATION. 


(A) When it lies. 
(A 1.) By the Attorney-General. 


N information is a declaration of the charge, or offence againſt 
any one at the ſuit of the king. Terms de Ley, verb. Inform- 
ation. 4 =: | | 
The king may proceed againſt any one for an offence under the 
degree of treaſon, or felony, not only by indictment or preſentment, 
but alſo by information upon record. R. Sho. 107, Oc. 5 Mod. 


And that, not only in the Exchequer, but alſo in B. R. and other 
courts. Sho. 109, 110. | 85 2 
In-C. B. where a ſtatute gives an information in any court of record. 


R. 3 Leo. 48. 


An information may be brought by the attorney-general, ex officio, 
or by a common informer. Vide the 1 21 Jac. 4. 

The entry of an information by the attorney-general in B. R. is, 
memorandum quod T. T. miles attornatus domini regis nunc generalis qui 


Pro eodem domino rege in hac parte ſequitur in propria perſotta ſiua venit hic 
i curiam difti domini regis coram ipſo rege apud Weſtmonaſterium die 
8. proximo poſt, & c. Et pro ecdem domino rege dat curiam hic intelligere 


& informari quod, & c. Clift, 395. 
For the Excheguer, vide Co. Ent. 372. 376. 378. 381. 384. 387. 


But 
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But an information by a common. informer, and alſo by the attor. 
ney-general, ought to be in the proper county. 3 Inf. 193. 4 Inf, 
172. Adm. Cro. Car. 112. Per two J. Cro. El. 737. Vide Action, 
(N 10.) | | | 
So, by the ff. 21 Jac. 4. information ſhall not be by the attorney. 
general, or any other, in the courts of Weminfer, for an offence for 
which a common informer might have an information before juſtices 
of aſſiſe, niſi privs, gaol-delivery, oyer and terminer, or juſtices of peace 
at the quarter ſeſſions. 4 Int. 172. 174. Vide Action upon Statute 
(D). | ; 2 
Tho? it be for offences mentioned in the proviſo. 4 Inf. 174. 


So, debt ſhall not be brought in B. R., &c. for the penalty of any 


offence within the ff. = 4. if the offence was not in Middleſex. 
R. cont. 1 Vent. 8. 1 Sid. 400. R. acc. per Holt, and all the judges, 
V 3. Vide 1 Sal. 372, 3. 

But this . 21 Fac. 4. extends only to offences inquirable before 
juſtices of nf; privs, aſſiſe, gaol-delivery, oyer and terminer, or of the 
peace. R. Cro. Car. 112. | | 

By the ff. 31 El. 5. an information, where a penalty is given to 
the queen, ſhall be brought in two years after the offence ; if to the 
queen and the proſecutor (unleſs on the ſtatute of tillage) in two 
years after the year allowed to the common informer ; or, if the 
ſtatute limits a ſhorter time, then ſooner. Vide pot. (A 3.) 

And if there be a penalty to the king and the informer, and the 
common informer does not ſue within the year, the king within two 
years afterwards ſhall ſue for the whole 8 Mad. Ca. 220. 

Yet if B. brings an action upon the f. 23 F. 6. for the penalty of 
40 J. for a falſe return of a burgeſs to ſerve in parliament, (the bur- 
geſs himſelf not ſuing within three months,) he ſhall not be reputed 
a common informer. R. 4 Mod. 130. She. 354. 3 Sai. 200. 

So, upon the ff. of tillage 5 El. 2. the informer ought not to ſue 


within three years; for the firſt year is given to him in remainder, 


the ſecond year to the ſecond in remainder, the third to him in the | 
reverſion, and then the informer (any more than the king) is not re- 


ſtraineq to any time. Sav. 6. 
[It lies againſt one for unſhipping, &c. tho' another is in execution 
on a judgment for the ſame offence. Attorney-General v. Poppleſtone, 


M. 1731, Bunb. 311.] | 
5 | (A 2.) Ex officie 


So, an information may be exhibited ex gficio by the maſter of the 
crown office, as coroner and attornatus domini regis. Clift, 395. K. 
$ho. 106. | | 

But the clerk of the crown ought not to ſet his hand to an inform- 
ation, without examining the cauſe. Sti. Pr. R. 270. 

And the court will not compel him to file it. Ray. 482. 

And now, by the f. 4 & 5W.& MM. 18. the clerk of the crown 


ſhall not, without expreſs order by the court, exhibit, receive, or file 


an information, &fc. before he have a recognizance from the perſon 
procuring it, to him againſt whom it is, in 20 4. penalty to proſecute 
effectually, and abide ſuch orders as the court ſhall direct. 


[Before this ſtatute it was in the power of any individual to file 
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an information without diſcloſing to the court the grounds on which 


it was exhibited, 4 T. R. 290.) 


Which recognizance the clerk of the crown, or any juſtice of the 
peace, where the cauſe of the information ariſes,. may take, and when 


taken or brought to the office ſhall be entred on record, and a me- 


morandum of it filed in an open place of the office, to which all may 
reſort without fee. hs | 

And if the defendant plead to iſſue, and the proſecutor do not at 
his own coſts try it within a year, or procure a nalle praſegui, or a 
verdict be againſt him, B. R. ſhall award the defendant coſts, unleſs 
the judge at the trial in open court certify on record, that there was 


. a reaſonable cauſe for the information; for which colds if not paid 


in three months, the defendant ſhall have the benefit of the ſaid re- 
cognizance. 

By the ſame flatute, it is declared, that it mall extend dh to in- 
e ee by the maſter of the crown office. 

[The meaning of fat. 4 & 5 W. & M. c. 18. is, that the clerk of 
the crown ſhall file no information without leave, nor ifſue proceſs 
thereupon without recognizance. Rex v. Howell, P. 9 G. 2. B. R. H. 
247+] 

And this ſtatute extends to an information by the coroner for any 
miſdemeanor ;z as, to an information in nature of a quo warrants. 
R. 1 Sal. 376. Carth. 504. 

And if any information be filed before a recognizance given, the 
whole proceſs upon it ſhall be quaſhed. N. 1 Sal. 376. Carth. 504. 

And after recognizance, the coſts ſhall be paid, if the judge does 
not certify, Cc. which ſhall be intended of a certificate centred upon 
the pgſtea. Per Holt, Comb. 345. 

[Tho' the acquittal of the defendant be againſt evidence, and con- 
trary to the direCtion of the judge, yet if the judge do not, at the 
trial certify there was probable cauſe, the defendant ſhall have his 
colts, for it is not diſcretionary but compulſory on the court. Str. 
I131.] -. © 

fri he court never grants information (on a penal ſtatute) where the 
penalty veſts in the crown only; the attorney-general mult file it. 
Rex v. Hendricks, T. 18 Geo. 2. Str. 1234-] 

Therefore if the ſuit on a penal ſtatute, as on 12 Ann. c. 16. for 
uſury, is lapſed by time to the crown, the court will not grant in- 
formation. id. 

[Service of a rule to ſhew cauſe why, c. at the houſe of defend- 
ant is good unleſs it appears that he is abroad. Rex v. Badouin, T. 
9G. 2. Str. 1044. B. R. H. 271.] 

[IF fiye rules are obtained for informations againſt five ſeveral de- 
fendants, one joint information cannot be filed againſt them on theſe 
rules, tho” it is for a joint offence. Ker v. Heydon, H. 2 G. 53. 3 B.M. 
1270.] | 


3.) By a common Informer. 


By the ff. 18 Fu: 5. none ſhall ſus on a penal ſtatute but by in- 
formation, or original. Vide Action upon Statute, (E 1, 2.) Vide 
Aclion by qui tam, &c. | 

And therefore an action upon a penal ſtatute i in B. R by bill is 
error. R. Cro. El. 77. - 

nd 
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And is not aided by the ff. 18 E/. 14. which was made for the 
reformation of jeofails. R. Cro. El. 77. | | 

So, where a ſtatute gives a penalty to the king and to him who will 
ſue for it; if the king has not exhibited an information, any common 
informer may. | | 

And the king afterwards cannot reſtrain him of moiety of the 
penalty. 87:. Pr. R. 270. | 


[And the king may ſue for the whole where a qui tam ſuit has not 
been commenced. Rex v. Hymen, E. 38 Geo. 3. 7 I. R. 536.] 


[In ſuch a caſe the king may recover the penalty by an information 


filed by the attorney-general in B. R. id.] | be. 

And if there be an information qui tam, &c. tho' the attorney- 
general enters a nolle preſegui, the informer may proceed for his part. 

XK. 1 £0 Hi. Cre. £. 83. . _ | | 
\- Bo, if the king pardon. Co. & 583. | | 

Otherwiſe, in an information upon the /. 16 N. 2. for a premunire, 
dy the attorney-general and the informer; for there the informer only 
fues for damages which are only acceſſory to the conviction. R. 
3 Leo. 139. | 8 | 

So, if the informer dies, the attorney-general may proceed for the 
king's part. R. Cro. El. 583. 

Or, if he releaſe, or will be nonſuited. Cro. El. 583. 
Or, if the informer lapſe his year. Sav. 6. | 
If the informer dies pending the information, the court will 
give leave to make a re-{cizure. Holden v. Broad, in Sc. H. 1719, 
Bunb. 56.] | 

But by the /. 18 El. 5. the informer ſhall exhibit the information 
min perſon, and purſue by himſelf or attorney, and not by deputy. 

So, by the ſame ſtatute, on an information, the officer, who receives 
it, ſhall make a note of the day, month, and year when exhibited, 
from which time it ſhall be accounted of record, and not before: 
but this extends not to informations for maintenance, champerty, 
buying of titles, or embracery, or by a corporatien, or other to whom 


a penalty is ſpecially given, or by officers who proceed ex oficio, or 


for matters concerning their oſſices. 

By the /f. 31 El. 5. an information ſhall be by a common informer 
within one year after the offence, (unleſs on the ſtatute of tillage,) or 
if limited by a ſtatute to a ſhorter time, then ſooner. Vide ante, 
(A 1.) | 

By the ff. 31 El. 5. and 21 Fac. 4. the information ſhall lay the 
offence in the proper county, and if not proved, the defendant hall 
be found not guilty ; and ſhall not be in the courts at Weſtminſter, 
where the information may be before juſtices of aſliſe, niſi prius, & e. 
Vide ante, (A 1. — Action, (N 10.) 

[But where a ſtatute limits ſuits by an informer gui tam, to other 
courts, yet any one may, by conſtruction of law, exhibit an inform- 
ation in the Exchequer, for the whole penalty for the uſe of the king. 
2 And. 127, 128. C. Jac. 178, 179. cited 2 Hawh. 381.] 

And by the ff. 21 Fac. 4. ſhall not be received, till the informer 
ſwcar he believes the offence committed within a year in the ſame 
county; which oath ſhall be entred on record. : 
But the oath of the ir fo:mer need not appear upon the information. 
R. Cro. Car. 316. 
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By the ff. 18 Kl. 5. if the, informer make compoſition with the 


defendant before or after proceſs, or before or after plea, or take 
money of him without order of court, or offend in ſuing out proceſs, 


or by other miſdemeanor, he ſhall be ſet in the pillory, be ever diſ— 
abled to be an informer, and forfeit 10 I., a moiety to the queen, a 


moiety to the party grieved; of which offences juſtices of oyer and 
terminer, of aſſiſe, and of the peace at quarter ſeſſions, may inquire, 
O.. mn bet 4 \ ot 
By the ft. 31 El. 5. none, for a miſdemeanor prohibited tobe an 
informer by order of court, ſhall after be admitted to inform an any 
penal ſtatute, unleſs he be the party grieved. Fe | 
If an informer compound an information at the quarter ſeſſions, he 


ſhall be indicted for it, as an offence within the . 18 El. 5. Adm. 


_ 1 Sid. 311. 


Tho? the ſeſſions have not conuſance of the offence for which the 


information is exhibited. Semb. 1 Sid. 311. 

By the /. 18 El. 5. if the informer delay or diſcontinue the ſuit, 
be nonſuit, or have a verdict againſt him, he ſhall pay coſts; for 
which the defendant may have a capras, fieri facias, or elegit. Vide 
—_— // / 

But the“ court will not oblige him to give ſecurity for coſts. R. 
2 Bul. 18. EG Cay 


Nor, grant an information, where an indictment is found for the 


ſame offence, tho' inſufficient. 2 Mod. Ca. 187. 


[Several ſeizures by ſeveral perſons, not amounting to 100 J. may 


be put into one information. Qi tam v. Fackſen, in Sc. P. 1720, 
Bunb. 63. | N | | 

[On an information gti tam, &c. the attorney-general may with- 
draw a juror. Semb.z ſed. qu. Anin. M. 1726, Bunb. 220. 


(B) For what Offences it lies. 


A N information lies by the common law for every crime, ' which 
©. tends to the ſubverſion of the ſtate : as, for blaſphemous words; 
for religion is the cement of ſociety. R. 1 Vent. 293. 

{For blaſphemy ; and the court will not ſuffer it to be debated, 
whether writing againſt Chriſtianity in general is not puniſhable at 
common law.] 

N. B. This does not include diſputes between learned men on con- 
troverted points. Rex v. Moolaſton, P. 2 G. 2. Str. 834.] 


{For printing and publiſhing an obſcene book. Rex v. Curl, M. 


I G. 2. Str. 788.) | | | 
[For printing in a newſpaper, that A. a juſtice of peace «was 
ſcandalouſly guilty of telling a lie in divers companies,“ viz. that de- 
tendant had aſked his pardon for publiſhing that H. was to be mar- 
ried to W.; for giving the lie tends to breach of peace. Rex v. 
Staples, J. 11 & 12 Geo. 2. Andr. 228.] 
For words which juſtify the murder of Charles the 1ſt, in con- 
tempt of V. 3. tho' Charles the iſt was dead before. 3 Sal. 198. 
8 [For bribing perſons, either by money or promiſes, to vote at elec- 
tions of mayors, Cc. of corporations. Rex v. Plympton, M. 11 G. 
2 Ld. Raym. 1377. | 
So, an information lies, where a man omits a thing, which ſome 
5 ' Tn - | ſtatute 
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_ INFORMATION. | 7 
Ratute commands to be done, or does any thing prohibited by 


ſtatute. 2 Med. 302. | | 
[If a captain of a man of war, refuſes to let the coroner come 
aboard his ſhip lying in the body of the county (as in Portſmouth har- 
bour) to take an inquiſition of one who had hanged himſelf there, 
information ſhall be granted. Rex v. Szleguard, J. 11 & 12 C. 2. 


Andr. 231. Str. 1097.] 
So, if by one clauſe a ſtatute prohibits a thing, and by another 


elauſe gives a penalty; an information lies, upon the prohibitory 
clauſe. Per Hale, 2 Mod. 128. 


So, if a ſtatute makes a thing criminal which was lawful before, 
an information lies for an attempt to do it: as, where going to France 
during a war, without licence, is made high treaſon by the . — I. z. 
An attempt to go to France is a great miſdemeanor, for which an in- 
formation lies. R. Skin. 637. 

So, if an officer neglects, or abuſes his authority. 

As, if a juſtice of peace commits to the houſe of correction, with- 


out proper cauſe. 2 Mod. Ca. 45. 


Uf a juſtice of peace, without whom the ſeſſions could not be 
held, voluntarily abſents himſelf. Rex v. Fox, H. 3 G. Str. 21.] 

If a juftice refuſes to put the act 1 G. c. 13. for taking the oaths, 
in execution, on application made to him. Rex v. Newton, H. 7 G. 
Kr. 473.) N . | 

[If juſtices hold a petty ſeſſions to ſearch for vagrants, and one 


confeſles himſelf ſettled at A. and they remove him thither, and he 


returns the ſame day, and one of the juſtices preſent at the ſeſſions, 
without ſummons or oath, commits him, the court will grant inform- 
ation. Rex v. Angell, T. 8 G. 2. B. R. H. 124.} 

Uf one juſtice takes an examination, in order to make out an order 
of removal, and it is not ſaid in the complaint, that the party is likely 
to become chargeable, information ſhall be granted. Rex v. Wykes, 


T. 11 12G. 2. Andr. 238.) 


Uf two juſtices, who did not take the examination, make an order 
of removal, reciting, that complaint has been made, and examination 


taken on oath before us, & c. and if they do not ſummon him, inform- 


ation ſhall be granted. Bid. 

[If a juſtice 1flues a warrant to apprehend a perſon for nonpay- 
ment of ſervant's wages, without a previous oath, (for the proper 
way is to fummon,) and it appears that the juſtice acts oppreſſively 
in other inſtances, information lies. Rex v. Soane, T. 11 C126. 2. 
Andr. 272. 8 5 | 

[But the court will not hear a motion againſt a juſtice -for. con- 
victing without ſummons, till the conviction is removed. Rex v. 
Heber, M. 5 G, 2. Str. 91 5. ] | 


Ct lies for a libel in a letter to a mayor, I am ſure you will not 


be perſuaded from doing jultice, by any little arts of your town-clerk, 
whoſe conſummate malice againſt me and my family will make him 
do any thing, be it ever ſo vile.” Rex v. Waite, T. 16 Geo. 2. Will. 
22. ; 
{lt lies for publiſhing two diſtin libels on two diſtinct perſons, by 
finging two ſongs at a man's door, one a libel on his ſon, the other on 
his daughter, to diſcredit and diſturb him and them. Rex v. Benfield, 
P. 33 G. 2. 2 B. M. g80.} | 

? [And 
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And againſt ſeveral perſons, who join in one joint act, as thus 
| finging, whether one or two ſongs, or firſt and ſecond part, or ſe- 
parate ſtanzas it is one entire offence, and they may be joined in one 
information or indictment. Rex v. Benfield, P. 33 G. 2. 2 B. M.g80.] 

[If one of the ſongs is libellous, and the other not, yet it will only 
go to leſſen puniſhment, not to arreſt judgment. Bid. 


[It lies againſt the judges of an inferior court, for unduly diſcharg- 


ing a debtor out of their priſon. Attachment alfo lies, for it is a 
contempt. Per Hardwicke C J. Moravia's Caſe, T. 8 G. 2. B. R. H. 
135. | 
1 lies for keeping great quantities of gunpowder, as for 
a nuſance. Rex v. Tayler, T. 15 G. 2. Str. 1167. 

[Againſt an attorney employed to take up by judge's warrant one 
outlawed for forgery, for letting him go for 200 J. after he was in 


tipſtaff's cuſtody. Vaughan was fined 500 J. and impriſoned for ſix 


months for this. Rex v. Vaughan, T. 16 G. 2. Wilſ. 22.] 

A., a girl, is put apprentice to B. a muſic-maſter, by her father, 
who is bound in 200 J. for performance of covenants; A. is debauched 
by C., B. afterwards diſcharges the indenture, and releaſes the penalty 
to the father, and gives her up to C. without the father's knowledge, 
who pays him the penalty of 200 J. and gives bond that B. ſhall have 
the profits of A. s ſinging that year. A. is indentured to C. a gentle- 


man, to learn muſic of him, and covenants, inter alia, c not to quit 


his apartment.“ The articles are executed by all but the father; 


bond from him for 4.'s performance of covenants is drawn, but not 
executed, and the goes and lives with C. as a kept miſtreſs; inform- 


ation lies againſt B., C., and D., the attorney who drew the inſtru- 
ments, and was privy to the whole, for a conſpiracy. Rex v. Delaval, 
or Miſs Catley's Cafe, J. 3 G. 3. 3 B. M. 1434.) 

An information lies for contriving to get a young lady out pf the 
cuſtody of her guardian aſſigned in Chancery, and marrying her, tho? 
ſhe voluutarily went into a coach prepared for the purpoſe of carrying 
her off. Str. 1107. | 5 | 

[For one ſingle act in uſurping an office, an information lies at 
law, for puniſhment of the offender, but not on 9 Ann. c. 20. which 
entitles to coſts, and relates only to franchiſes affecting rights between 
party and party. Rex v. Williams, M. 31 G. 2. 1 B. M. 402.] 


(C) For what, not. 


BUT where a ſtatute does not only make a prohibition, but alſo 
makes a nullity in the act intended to be reſtrained, no inform- 
ation is neceſſary; as, where the . 18 H. 6. 11. prohibits any to be 
a juſtice of peace, who has not 40 J. per annum, &c. an information 


is not neceſſary; for the ſtatute makes an incapacity, and his office is 


void, 2 Mod. 302. | | 

So, upon the ff. 5 C 6 Ed. 6. 16. which prohibits. the ſale of of- 
fices; for the office is ip/o facto void. 2 Med. 302. 

[For fafts committed on the high ſeas; for information is local. 
Rex v. Baxter, M. 5 G. 2. Str. 918.) | 
For not collecting money on a brief for fire; becauſe it is of a 
private nature, and a penalty is given and a method of enforcing it. 
Rex v. Ford, P. 13 G. 2. Strange, 1130.) 4 

| "A [No- 
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Nor, for perjury in the oath againſt ſimony, before conviction of 
the ſimony. Str. 70.] | | 
An 3 for a libel will not be granted, if the contents be 
true, but the party will be left to his remedy before a grand jury. Str. 
498. Dougl. 284. 387. | 2 
[For ſtriking the mayor of a town in the execution of his office, if 
the mayor ſtruck firſt. Rex v. Symonds, P. 9 G. 2. B. R. H. 240.) 
[On fat. 1 F. 1. c. 22. concerning leather-cutters ; for the pro- 
ceedings muſt be by indictment.] 
[The 5oth ſection of the ſtatute giving the juriſdiction to the ſeſ- 
fions, Ec. where an information does not lie. 1 B. M. 390.] | 
No information lies for uſury after the year for the common in- 
former elapſed, unleſs by the attorney-general whe may file it ex icio. 
Str. 1233+] Ry : 


(D) Form of Proceeding. 


(D 1.) Proceſs. 


IT HE court will grant a rule ai, for a criminal information at the 

end of a term againſt a magiſtrate for malpractices during the 
term, but not for any miſconduct before the term. Rex v. Smith, M. 
37 Geo. 3. 7 T. R. go.] 

e aſhdavits on which an information is moved for, have no title, 
the affidavits on ſhewing cauſe are intitled, The King againſt A. (the 
defendant). Rex v. Jones, J. 12 G. Str. 704. Rex v. Peirſon, H. 
12 Geo. 2. Andr. 313. | 
[Where a ſubmiſſion to an award is made a rule of court under the 
ſtatute, there being no action, the affidavit on which to apply for an 
attachment for diſobeying the award need not be intitled in any cauſe, 
but the aſſidavits in anſwer muſt. Bevan v. Bevan, B. R. E. 30 G. 3. 

3 7. R.601.] | SLE | | | 

[The affidavits produced on ſhewing cauſe againſt a rule for a cri- 
. information need not be intitled. Rex v. Harriſon, M. 35 G. 3. 
6 I. R. 60. | / 

[The . who had been arreſted in an action for penalties 
under the lottery act, was diſcharged on common bail, becauſe the af- 
fidavit to hold to bail was intitled, there being no cauſe then in 
court. Rex v. Cole, E. 36 Geo. 3. G T. R. 640. ] | 

[The court refuſed to diſcharge a defendant out of cuſtody, on the 
ground that the affidavit on which he had been holden to bail was 
intitled in the cauſe. Clarke v. Cawthorne, B. R. T. 37 G. 3. 7 J. R. 
321. Vide Bail, (K 4.)] ] 

[The court of B. R. will grant an information on ſuch evidence 
alone as would ſupport a bill of indictment ; they conſider themſelves 
as placed in the room of a grand jury. Rex v. Willett, E. 35 G. 3. 
6 T. R. 294.) 7» | 

[An affidavit by A. ſtating that B. had brought him a challenge 
from C., and that B. had refufed to make an affidavit that C. ſent him 
with it, is not evidence on which the court of B. R. will grant a rule 
niſi for a criminal information againſt C. for ſending a challenge. 
Lid. 

57 the ,. 21 Jac. 4. the ſame proceſs ſhall be in an information, 
as in treipaſs at common law. | | And 


* —— ————— 4 
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And therefore; prodeſs lies to an outlawry. 4 {nf 112. 
Vet upon an outlawry, the defendant cannot be fined for an out- 
law ry for a miſdemeanor does not amount to a conviction for the of- 
fence. R. Sal. 494. | N 
3o, proceſs to an outlawry is intended by the 15 21 Fac. 4. in 

popular actions, or informations before juſtices of aſſiſe, oyer and ter- 
miner, peace, Wc. . 4 list. 172. 8 | 

So, upon an information in B. R. or C. B. a ſubpena lies. 3 Leo. 
. K Zante 370... Ke. hAnd, 48. -* ißt 999. 07. 97 

So, upon an information in the Exchequer a ſubpena lies, and aftex- 
wards an attachment, proclamation, commiſſion of 'rebellion, and upon 
motion a ſerjeant at arms, with the ſame coſts for a contempt as upon 
an Engliſh bill. Rules and Orders in the Exchequer, Rule 51." YO 


15 


But by the ff. 18 El. 5. no proceſs ſhall go till an information 
exhibited (unleſs in informations for champerty, maintenance, c.). 
And the clerk ſhall indorſe on it the name of the proſecutor, and 
the penal ſtatute, on pain of 40 ., 4 moiety to the queen, a' moiety 
to the party. | = . 1 _ 
And by the ff. 4 & 5 W. M. 18. all outlawries on informations, 
except for treaſon, or felony, may be reverſed by attorney, and with- 
out giving bail, unleſs, when it is ſpecially ordered by the court. 
By Rules and Orders in Exchequer, Rule 48. in an information in 
the Exchequer upon ſeizure, &c. a ſhort note of the names of the 
parties, the quality of the goods ſeized, and the day in which the in- 


formation was exhibited, ſhall be entred in a book of the clerk of the 


office, to be prepared for ſuch intent. | | 
So, in an information upon a penal ſtatute, there ſhall be an entry 


of the names of the parties, and the day of the information. Rules 
and Orders in the Exchequer, Rule 48. | 


(D 2.) The Information ought. to be certain. 


An information ought to be certain: and therefore, if an inform- 
ation upon the . 18 H. 6. 17. for ſelling a pipe of wine, which does 


not contain 126 gallons, without a defalcation of the price for 'th2 


defect in the meaſure, does not ſhew how much the defect was, viz. 
a pint, quart, Cc. it is not good. R. 2 Leo. 39. Vide Indictment, 
(G 1, &c .) | : | 

Ik an information againſt a ferryman for extortion. be, that he took 

fo much de quibuſdam ignotis between ſuch. a day and ſuch a day, .. 

qualibet equo, without ſhewing the certainty of what he carried, and at 

what time, it is bad. R. 4 Mad. 102. Sho. 389. 3 Sal. 192. 201. 
If an information for a falſe indorſement of Exchequer bills ſays, 


quod falſe indorſavit quaſi receptæ eſſont pro cuſtumis, it is bad; for it docs 


not ſhew what was indorſed. KR. 1 Sal. 375: ö 
[If an information for landing brandies, duty unpaid, be laid ante 
exhib. huj. informat. it is good, without ſaying, between ſuch a day, 
and before exhibiting. ad v. Francis, in Sc. P. 1719, Bunb. 42.] 
[On an information againſt two for a conſpiracy to accuſe one of 


an attempt to commit ſodomy, conatus eff, is ſufficient. Rex v. Kin- 


nerſley, J. 5 G. Str. 193. | 
| Bay. _ athrmation 0 the conſpirators is a ſufficient overt-act. 
 - {No overt-aQtis neceſſary. Ke! | 4 | 

q ” 
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lt is not neceſfary to aver tlie innocence of the aceuſed; that the 
defendant did falſely charge is fuffieient. Rex v. Kinnerfley, T. 5 Geo. 


thereof; tho' it may for irregularity. Rex v. Holmes, P. 11 Geo. 2. 
Andi. 216.] 2 ML + So, 


Str. 193. 


0 3.) Ought to allege the Offence according to the Words of the 
F - Statute, Se. | 22 06 | 


So, an information ought to allege. the offence committed accord- 
ing to the words of the act, which are not ſupplied by the words, 
contra formam ſtatuti: as, an information for importing goods of a 


foreign, growth in a foreign thip, contra formam flatuti, is not good 
unleſs it ſays, that the goods belong to the importer, for then they are 


not forfeited. R. Hard. 20. | | 
(On an information on 5 G. for importing brandy in a collier, 
ontra formam flat. is not enough ; it muſt allege they are foreign 
goods. Brauley v. Long, MH. 1722, in Sc. Bunb. 119. Sed qu. Whe- 
ther | vinum.. aduſium does not ex vi ſermini import the brandy to be 
foreign? Ex poſiea determined, that judgment ſhall not be arreſted 
for: this objection. MH. 1723: id.] AW | | 
Information muſt ſhew ſo much as to make a complete offence 
within the ſtatute. As for having India ſilks it muſt ſhew, that there 
were warehouſes continuing, and that the goods were not delivered 
out on ſecurity. Holden v. Weedon, J. 1724, Bunb. 117. A 
[Herba exatica, without an Anglice, is ſuthcient in an informatio 
for: unſhipping tea, where there is a forfeiture of treble value. A.- 
torney-General v. Fergan, IJ. 1728, Bunb. 254.] 

[An information for mooring a merchant-ſhip at the king's moor- 
ings, on 10th Ant. is good againſt the maſter, tho? it does not aver 
that he was on board at the time of the mooring. , Horſeman v. Gib- 
fon, H. 3 Geo. in dc. Fort. 32.) ] : 5 1 

In an information for grubbing up a wood, without ſaying that it 
was a wood at the time of the ſtatute. R. Hard, 105. | 

If it be by way of recital, god cum, without à poſitive charge, it is 
bad. Semb. Sho. 337. 5 8 

An information for a libel, cujus tenor ſequitur, will be bad, if it 
varies in a word. Sal. G66. | 85 


HOW 11 (Da.) How the Information ſhall be quafhed: 


If an information by a common informer be bad, yet it thall not 
be quaſhed upon motion; for the defendant ſhall have coſts, if it be 
for him. 1 50 152. Vide Indictment (H). 5 

__ [Information exhibited by rule of court ſhall not be quaſhed on 
motion. Rex v. Nixon, J. 5 Geo. Str. 185.] 8 

{2:4 tam information ſhall not be quaſhed on motion. Rex v. 
Focamb, M. 7 Geo. 2. Str. 953. Garland v. Burton, P. 11 Geo. 2. 
Andr. 1724. Str. 1103.] Ns ER CE 
Ilf there is information for perjury on trial of information for 2 
conſpiracy, and all parties agree, the court, on conſent, may arreſt 
judgment on the conſpiracy, and quaſſi the information for perjury. 
Kev. Green, Rex v. Roper, P. 10 Geo. 2. Str. $OJ2.]- 


* 


Information for exercifing a ttade without ſerving apprenticeſip 


on 5 Eli. ſhall not be quaſhed ſor objections ariſing from the face 


* „ 


INFORMATION. 4 
So, an information by the attorney- general for riot repairing an 
| highway, where the iſſue is upon the right of repairing, ſhall not be 
quaſhed upon motion, till it be tried who ought to repair. 1 Sid. 140. 

Nor, any information e attorney- general? 1 8a. 372. 

But an information by the attorney- general, or maſter of the crown 
office being ex officio, may be quaſhed by the court upon motion, if 
there be cauſe. 1 Sid. 152. | 0 e 

Information may be quaſhed on motion (without demurrer) for 
defect of juriſdiction. Rex v. Williams, T. 30 & 31 G0. 2. 1 B. Me 


85.) 33 | beg ES i 
[If the record of an information on a penal ſtatute does not ſet forth 
all the things done as required by 18 El. c. 5. and-it is remoyed by 
certiorari by the proſecutor before defendant has, pleaded, it is not. 
amended by theſs things appearing in the return, bat all KE 
ſhall be ſtayed on motion. Rex v. Holmes, P. 10 Geo. 2. B. R. H. 56 
365.2 PS Wei Figs Sid 
1 Imparlance, and Plea. | ; 
If the defendant appears upon recdgnizanee, and information is 
filed againſt him, he may imparl till the next term. R. Show. 56. 
1 Sal. 367. Cont. 3 Mod. 215. | | > 
So, in every caſe, where the defendant appears upon the firſt pro- 
ceſs, he ſhall have an imparlanee of courſe. 1 Sal. 6. 
To the next term, if the information lies in another county than 
Middleſex. . Sal. 814. FD ot, EST. 
| If it lies in Midalgſex, he ſhall have the whole term to plead. 
al. 514. . | : Ka . 
So, in the Exchequer upon an information, or que warramo, except 
informations of ſeizures, it is ſufficient if. the defendant, not being 
taken upon proceſs, pleads in 4 days of the next term after his ap- 
pearance, and if he does not, there ſhall be judgment againſt him by 
nil dicit. Rules and Orders in the Exchequer, Rule 50. ok LR TITS 
But where the defendant appears upon an attachment, he muſt plead | 
tnfianter.' Per Holt, 1 Sal. 367. 3 Mod; 21. 
And in the Eæcheguer, if he be taken upon proceſs of contempt, he' 
ſhall plead it in 4 days after appearance. Rules and Orders in the 
Exchequer, Rule 50. 1 ; . 
If he be outlawed upon an information, and that be reverſed. R. 
1 Sal. 371. 514. | | 
Or, comes into court upon a cepi corpus ; for then he was in con- 
* tempt. Sal. 8 14. | | | | | 
The defendant to an information may plead not guilty. - 


- 


j 

fs Or, he may plead, a former information depending for the ſame 

* mw The. 6. Win. Ent. 537. Hob. 128. Mo. 864. Vide Action, 
(4): = PDE - Wii 
2 By the ff. 21 Fac. 4. in any information, action, &c. on a penal = | 
& ſtatute the defendant may plead the general iſſue not guilty, or nil 1 
4 debet, and give the ſpecial matter in evidence. 3 i 
| If the defendant plead and give ſecurity to anſwer for the = | 
ip . goods ſeized, the caurt in diſcretion ſhall make reſtitution, or not. | Iii 
Hard, 97. rh | , 1 
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\ Q | 0 6.) Replication, &e. 1 

If the plaintiff reply to the plea to an informatlon in the Exchequer, 
the defendant ſhall rejoin within 4 days, otherwiſe there ſhall be judg- 
ment againſt him by nil dicit. Rules and Orders in the Exchequer, 
Rule 53. | | ES; | | 
If the plaintiff demur, the defendant ſhall join within 6 days, other- 
wiſe there ſhall be judgment againſt him by ni dicits Rules and Or- 
ders in the Exchequer, Rule 52. ; 


D 7.) Trial, Judgment, Sc. 
1 By the . 18 El. 5. no jury ſhall be compelled to appear at }/-- 1 


minſier on an iſſue upon a penal ſtatute for an offence committed 
30 miles diſtant, unleſs on the back of the diftringas it be noted, to 
be at the requeit of che attorney-generat, which ſhall be for reaſon- | 
able cauſe ſhewn. | | 
Notice of triaf'in Lond:n, or Middleſex, ſhall be given 6 days be- 
fore the trial. Rules and Orders in the Exchequer, Rule 55. | 
Notice of trial at the aſſiſes ſhall be given within 6 days after the 
end of the term. + Rules and Orders in the Exchequer, Rule 5 5. 
[On information for a libel, there muſt be 14 days notice of trial; 
if defendant does not appear, his recognizance muſt be eſtreated. 
Rex v Pain, Fort. 35 7. | 

[On information for a conſpiracy, one defendant appeared, plead- 
ed to iſſue, and was found guilty z judgment was given againſt him, 
before trial of the other conſpirator, tho' the information was not 
laid, that defendant cum muliis aliis. Rex v. Kinnerſley, T. 5 Ges... 
Str. 193. Quod N. for this ſeems contrary to the caſe there quoted, 
Rex v. Sudbury, I. 11 V. 3. But the difference is in that they had 
been tried, and only two ſound guilty of a riot, and the others 
found not guilty.] | 8 
Judgment ſhall be entred upon. a rule given, in 4 days after the 
return of the p2fea, within term, upon trials in London, or Middleſex, 
and in 4 days after a trial at bar, if there ate ſo many within the- 
term, otherwiſe upon the laſt day of the term. Rules and Orders in 
the Exchequer, Rule 56. | | 

[The court will not ſtay entring up judgment, on an affidavit. 
that the witneſſes were perjured, and are intended to be indicted. 

But ſemb. per C. Baron.—lt might be done, if the indictment for per- 
jury was found. Rex v. Belling, M. 1728, Bunb. 256.) | 

[Judgment will be arreſted if the charge be too general, as where: 
the clerk of a market. was. charged with having, under colour of his 
office, illegally cauſed his agents to demand and receive of ſeveral 
perſons ſeveral ſums. of money, on pretence of weighing and. examining 
their ſeveral weights and meaſures. Sir. 999] 

An information being upon ſeizure of gaods, the record of the 
judgment and fine upon it ſhall be finithed before the firſt day of the- 
next term after recovery, to the intent that the fine be tranſmitted to» 
the pipe. Rules and Orders in the Exchequer, Rule 49. N 

The clerk of aſſiſe ought to return the pgſtea after trial in an in- 
formation, or action by , 7am, to the proper officer, who _ 
| en 


Vu 


7 


Vid 


2 — Ul. 


INFORMATION oy 
ſend a note to the clerk of the eſtreats in the Exchequer, to the intent 
that the ſheriff be charged with the part of the penalty due to the 
king. Ray. 479. 

And if the defendant does not appear after convifiba and ſubmit 


to a fine, a capias pro fine goes. 
If he be taken and * ſecurity for his fine, a ſuperſedeas goes. | 


Crompt. Fuft. 213 


[Defendant — on information mul appear in perſon, unleſs 
reaſon given him affidavit made. Rex v. Harwead, P. 11 Geo. 2. 
Str. 1088. Andr. 152 RE: 


Vide more of N in Action, (K 2. Yo Amendment, (2 C 2.)— 
Guardian, (H 4.)—Offcer, (K 13.)—Pa rliament, * 12.)—Praæroga- 
tive, (D 72, Cc.) —. Quo Warranto, (C 3.) 

IN GROS SING. | 
Vide Fine, (G 2.)— Juſtices of Peace, (B 40, 41.) 


INHIBITION. 
Vide Prerogative, (D 34, &c.) 


INJUNCTION. 
Vide Chancery, (D 8, &c.) 
INMATES. 
Vide Fuftices of Peace, (B 85.) 
IN MITIORI SENSU. 
Vide Action upon the Caſe for Defamation, (F 16, &c.) 
INN-KEE PEX 
Vide Action upon the Caſe for N egligence, (B 1, Oc. Juice of Peace, 
(B 30.)—Pleader (2 ol 
INNUENDO. 
Vide Aftion upon the Caſe for Defamation, (G 10.)—Indiment, (G 4.) 
INQUEST. 
Vide Enqueſt. 
INQUIRY, Writ of. 
Vide Amendment (N.—Courts, (P 14.)—Pleader, (Z 1, Cc.) 
INQUISITION. 
Vide Farcible Entry, * 2. 7 5: E (G 12.—K 12.) Ie 


3 
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-—  INROLMENT. 


F. ide Bargain and Sale, (B 5, &c.)—Fine, (G 3. Parliament, (G 22). 
Bast (E) * (B 11.) 


INSIMUL COMPUTAVERUNT, 
Vue Pheader, kad & | 


INSPECTION. 
Vide Trial, (B I, &c.) 
INSTITUTION, 
Vide Eſgliſe (I) 
INSURANCE. 
 Fide Merchant, (E q, 10.) 
INSURRECTION. 
» Ii: Viſcount, (C 2.) 


INTENDMENT. 
Vide Pleader, (C 25.—8 31, &c.) 


INTENT. 


Fide Chancery (3 A 1, &c.—3 Z 12-4 H 7: Deniſe, (N 200 — 
| Pleader, (C 46. [3.3 Ron 


INTEREST OF MONEY. 
Vide Chancery, (3 8 15 — W 9.) 


- 


INTERLINEATION. 
Vide Abatement, (H 1.)—#ait, (F 1.) 


INTERLOCUTORY ORDER, 
_ Vide Chancery (V). 
INTERPLEADER. 
Vide Chancery (3 T). 


INTERROGATORIES, 
Vide Chanetty, P 5+) 


_ w_ ad © 
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"INTIRE TENAN I 
1 "Vide Abatement, "FS. 


oo” 


8 INTRUSION. : Nets 


Intruſion upon the 115 
Vid Prerogative, (P 71, we. ) 


Intruſion of Ward. | 
Vids Guardian, (H 6.) © 4 
: INVENTORY. =_ 
7 ide Admin ifration, (B 7, 8.)—Probibition, G 19.) | 


JOINDER IN ACTION. OS 


Tide Abatement, (E 8, &c.—F 4, Cc.) — Baron and Feme, (V, *&:. KG 
Chancery, (2M 1, 2.—3V 1, 2.)—Parceners, (A 4, 5. 


JOINT CONTRACTOR. 
Vide Abatement, (E 12—F 8.) 


JOINT-TENANT. 


V. 2 Abatement,” (Eg. I g.)—Chancery, (3V 1, K iſe, (H 7.— 
N 8. )—#fates, (K I, Sr.) « | 


JOINTURE. 
Vide Chancery, (3 Z 1, 2, 3. }—Dower, (E , 2. )—Peader, (2 Y 1 k- ) 


JOURNEY ACCOMPTS. 
Vide Abatement Ele 


IRELAND. 
(A) A diſtinct Realm. 


„ +4 Ww 


JRELAN D. is a realm diſtin from England. 4 Iuſt. 3a. 
And therefore, treaſon committed there ſhall 5 tried by the fi. 


33 H. 8. 23. made for the trial of treaſon done out . the realm. 
7 Co. 23. a. Calvin. 1 And. 262. 


A fine and non-claim does not bar him who \ Was in Treland. PL | 
Com. m_— - 


Dad 4 N Bit 
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But Ireland is part of the dominion of England, and cannot be fe, 
vyered without act of parliament here, Yau. 300. 


[By ſtatutes 22 Geo. 53 and 23 Geo. 3. c. 38. all le iſative an 
Fudictal authofity over r are aboliſhed. ts * 5 q 


(B) When bound by the Laws 97 "REY 
(B r.) By AQ of Parliament made here. 


| PHE ſubjects of Ireland are bound by the expreſs words of the par- 

liament here: as, if a ſtatute ſpeaks of Ireland in expreſs words, 

4 Inft. 350. Adm. Co. 22. b. Calvin. Vai. 293. per Ch. Juſt. and 

8 * other juſtices. 1 H, 7. 3. a. R, I And. 263. 1 Kol. 17, 
ide 

ol nn made here have been ſent to be inrolled in Treland. 
4 Inſt. 351. 

So, a perſon in Ireland may be naturalized by the parliament here, 
Vau.,300. 

And, being conquered, it is ſubject to the parliament of England. 
Pau. 301. 

80, the parliament of England has power of judicature for all things 
done in Ireland: and therefore, ſhall try a peer of England for trea- 
ſon committed there. Dy. 360. b. in marg. 

_  'Tho' he be alſo a peer there; for — a 271 of e he can- 
not be Wen in Ireland. Dy. 300. in marg. 


(8. 2.) By other Laws here. 


H. 2. commanded; upon requeſt of the Irißb, that * laws in Eng” 
land ſhould be of force there. 4 Inft. 349. 

5 Ed. 1. the ſame command. Ry. Fi 1 vol. 78. 

80, H. 3. ſent thither the charter of king John and commanded, 
quod leges illas teneant & ol ſervent. 4 Cit 350. 7 Co. 23. 4. 2 Bu. 
163. 1 Kl. 17. 

And anno 30 f. 3. reciting, quod tempore Johannis proviſum fait 
quod omnes leges & conſuetudines in Anglid teneantur in Hibernid, S eadem 
terra eiſdem tegibus ſubjaceat, the king grants, quod omnia brevia que 
currunt in Anglid ſimiliter currant in Hiber mid. 4 Last. 350. V. au. 294. 
296. Pal. 488. 

By the ff. 10 H. J. 22. in Ire. and, all ſtatutes late made in England 
concerning the common weal of the ſame tHal be uſed, &c. in Ireland 
1n all points according to the tenor of the ſame. 4 Inf. 351. 

And therefore, all ſtatutes made in England before 10 H. 7. are of 
force in Ireland. 12 Co. 111, 112. 4 Infl. 35 1. | 

So, the king, by patent under the great feal of England, may con- 

firm the preſentee of a church in Ireland. Pal. 4 
Or, make a diſpenſation to a biſhop in Ireland, to hold a church in 
England in commendam. R. Pal. 458. 
| Bo, a ſcare facias in Chancery | in England to repeal a patent — * 
the great ſeal of Ireland, is good. Pal. 4509. 

But ſtatutes made in "England ſince 10 H. 7. 22. are not of force in 
Ireland, except where they extend to Ireland by expreſs words. 


12 Co. 112. 4 Ins. 351. 
And 


IRELAND. | 5 409 


And therefore, the ſtatutes of jeofails do not extend to Ireland, 
farther than the ſtatutes there made warrant the amendment. 
2 Rol. 168. | | TRE. 


(C) Parliament in Ireland. 


N the time of H. 2. the treatiſe de modo tenendi parliamentum was 
tranſmitted by the king in a roll to Ireland, for holding a parliament 
there. 4 {nft. 12. Tp 205 * 
And in the time of king Joby a parliament was held there. 
4 1nft. 349. | a 7 ER „T0 
Anno 17 Ed. 3. the parliaments in Ireland were regulated 7 
to the inſtitution of parliaments here, and for the ſame end. 
4 Iuſt. 350, 1. | 
By Poining's af? 10 H. 7. 4. no parliament ſhall be held in Ireland, . 
but on the king's-lieutenant and council there certifying, under the 
great ſeal of Freeland, the cauſes. for it, and the acts to be paſſed, and 
that ſuch are expedient, and the king's licence and ſummons for a 
parliament thereon. Jide 4 HH. 352. 12 Co. 11e. £ 
And by the /. 3& 4 Ph. & M. 4. this may be, on certificate by 
the lord deputy, juſtices, or other chief governor. When the cauſes 
and acts ſent be approved as ſent, or with any alterations. And the 
parliament there holden may paſs the acts ſo ſent, or any other that 
during the parliament ſhall be ſent thence and approved here, and 
tranſmitted thither from hence under the great ſeal of England. 
„„ OPT | f 
And therefore, previous to a parhament in Ireland, the lieutenant, 
or other chief governor and council in Irelund, ought to certify to the 
king, under the great ſeal of Trelang, the cauſes for the parliament, 
and the acts to be paſſed there. R. 12 Co. 110, 111. 2 Ruſh.-20, 
And theſe acts ought to be affirmed or altered, and tranfmitted 
under the great ſeal of England. R. 12 Co. 111. Fon. 189. 
2 Ruſh. 20. c | 154 | 
Then there ought to be a licence under the great ſeal, and a ſum- 
mons for the parliament there. R. 12 Co. 111, 2 Rufb. 20. 
The cauſes and acts tranſmitted under the great ſeal of Ireland 
ought to be kept in the Chancery here. 12 Co. 111. | | 
If the acts tranſmitted are affirmed without alteration, they ought 
to be remitted after inrolment in Chancery, under the great ſeal of 


* 


England. 12 Co. 117. | g 

So, if they are altered, the alteration need not be made in the 
tranſcript from Ireland, which remains here; but the act altered ſhall 
be ee Chancery, and remitted under the geat ſea] of England. 
12 Co. 111. | 
So, after a parliament begun there, any acts may be tranſmitted 
from Ireland, and being approved or altered, remitted in the ſame 
manner under the great ſeal of England. 12 Co. 111. | 

And therefore, if the lieutenant ſummon a parliament of himſelf, 
without licence under the great ſeal, upon a certificate under the great 
ſeal of Ireland, tho he has authority by his commiſſion to do it, all 
proceedings upon it are void. 2 Rub. OS | | 

The parliament in Ireland try a peer of Ireland for high treaſon or - 
felony committed there, by his peers. Dy. 360. K | 

SITY | | And 
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And he ſhall not be tried by the /. 26 H. 8. 13. 32 H. ;. 4. 
35 H. 8. 2. or 5 Ed. 6. 11. for he cannot be tried by a jury, nor here 
by his peers. R. Dy. 360. 6. : e 


(D) Grant by the King concerning Jreland. 


CO, the king, by a grant to a burrough in Ireland, may enable them 
to elect members of parliament there. | 
And a grant to a part of a corporation to elect veſts the intereſt in 


the whole corporation. Hob. 14. 
So, he may make the grant to a burrough not corporate. R. 


Hob. 15. | 
(E) Creation of Biſhops there. 


805 the king by letters patent creates a biſhop there. 2 Rol. 130. 
Vide Ecelifiaſtical Perſons, (C 2.) 5 5 : 8 

And a patent to an archbiſhop to make a conſecration, by which it 
is ſaid, eligimus, creamus, & c. A. epiſcopum de B. is ſufficient, tho' it 
is not directed [to A. himſelf, R. 2 Nol. 101. 130. | 
And if the king writes to the lieutenant and three others there, to 
take order that A. be made a biſhop, and three of them are removed 
before the coming of the letter, and the other makes ſuch a patent; 
it is ſufficient, for the king's letter is only directed to his council there. 
K. 2 Rol. 101. 130. | 

So, the king may make a biſhop of Ireland by patent under the 
. ſeal of England, as well as under the great ſeal of Ireland. 
Pal. 459. | » bf ; 

| But i a biſhop be named and inveſted and inſtalled to the biſhop- 

ric, the former biſhop being alive and not deprived, his denomination 
and inveſtiture is void. R. 2 Rel. 131. | 

And tho” the former biſhop afterwards die, the ſecond biſhop is not 


made lawful biſhop. R. 2 Kol. 131. 


(F) Viage there conſidered in Judgments, 


1— ſhall be had of the uſage there, in the examination 
of judgments in Ireland: and therefore, if a venire be directed 
to the ſheriff of a foreign county for trial in an ejectment there, with- 
out any cauſe alleged, it thall be good, being certified to be the uſual 


* courſe there. R. 2 Rel. 166. 


So, an ejectment lies of ſo many acres of mountain, if it be land 
known there. Semb. 2 Rol. 167. {Vide Pleader, (2 Z 1.)] 


(G) Remedy in England. 
By Error, Appeal, &c. 


* of error lies in B. R. in England, upon a judgment given in 
B. R. in Ireland. Cro. Car. 511. 2 Bul. 163. 1 Kol. 17. 
Carth. 460. Vide Pleader, (3 B 3.) 5 

And if the judgment be reverſed, a writ ſhall be directed to the 
chief juſtice there, to award execution. R. Cro. Car. 5 12. 


So, 


IREL AND, art 
So, an appeal lies to the delegates in England, upon a ſentence 

iven by the eccleſiaſtical court in Ireland. Gro. Car. 264, 

So, an appeal to the parliament of England, upon a judgment in | 
Ireland affirmed by the parliament of Ireland, lies, tho“ B. R. cannot 4 | 
correct it, as it ſeems. 1 Sho. 659. Vide Pleader, (3 B 6. ) . ITS: 1 

So, an appeal lies to the Houſe of Peers in England, upon a decree | | 
in Chancery in Ireland, and not to the Parliament there. Ca. Parl. 83. | 
Vide Parliament, (L 7.) 

So, remedy lies in the Chancery in n England for a Wund of truſt, 
c. touching lands in Treland. 1 Ver. 419. J. ide Chancery, (3 8 

W 2 
g 50, 4. action lies here, upon a perſonal contract touching lands in 
Ireland : as, upon an obligation, or covenant to grant a rent out 
land in Ireland. 1 Ver. 419. 

So, upon a contract made there: as, upon an obligation, or cove- 
nant given in Ireland. 1 Ver. 419. 

So, a ſcire facias lies in the PR here, for repealing a patent in 
Ireland. 1 Ver. 419. 

So, the judges in England are the proper expoſitors of laws made 
in Ireland. R. 1 Ver. 421, 422. 1 And. 102, 103. 

[By . /f. C Geo. 1. c. 5. it is declared that the Houſe of Lords in Ireland 
have not, nor of right ought to have any juriſdiction to judge of, 
affirm or reverſe any judgment, ſentence or decree, given or made in 
any court within the ſaid kingdom; and that,all proceedings before 
the ſaid Houſe of Lords, on any ſuch judgment, ſentence or decree, 
are utterly null and void to all intents and purpoſes.) 

[But by 22 Gee. 3. c. 53. this act is repealed, and fince that time the 
- writ of error lies from the court of B. R. in Trelaud, to the Houſe of 
Lords there, n is the dernier reſort.] 


18 L AND 8. 
Vide Navigation, (F 1, Cc.) 


—— ISSUE. 
Vide Amendment (O-) ,—Appeal, (G 13. Droit, (C 5. nn, 
(E 13, 14. —R 1, &c.— 26. 39. 49-) 
JUD GE. 


Vide Copybold, (R 3. gry C2. e, (B q—C 2E 1 * 
P 16. Hereſy, ( 4, 5. 2 0 , We) 


Judge and Party. 
Vide Franchiſes, (D g.)—Fuſtiter, (I 3.) 
_JvDGMENT. 


Vide Abatement, > 14, 15. 36.)—Accompt, (E 15. 3 (R). 
—Annuity (G). Appeal, (G 15.) — Ae, (B 26.) — Attachment - 
* Alain, (C 6.)—Audita "I A 7.)—Bail, (R 10. — 


Chancery 
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Chancery (3 W).— Courts, (P 13.)—Dett, (A 2.)—Droit, (C 6.)— 

Error (C).—Fine, (H 3. —Indictment (N).—Information, (D 7.— 
Treland (F). — Juſtices, (X 1, 2, 3-)— Juſtices of Peace, (B 106.— 
D 15. — Parliament, (L 5. 40, Sc. Paten, (F 8.)—Pleader, 
(E 42.—M 1, S.—8 44.— 1, &c.—Z'6.—2 D 15, 16.—2 E 
—2 8 13.—2 V 17.2. W 12, 13. 15. 36, &c. 5 1.—2 X 12. 
22 19.—2 2 4.—3 A 7.—3 B 7. 20.—3 D—3 F 4.—3 J I. 
—3 K 29.—3 L 3, Oc. 18.—3 N 5.—3 O 22. Prærogative, (O0 
77. 90. —. Quo Warranto, (C 5, 6. —Receipt, (B 4. Voucher (G). 


5 JUDICATURE. 
V ide Courts, —Parliament, (L 1, &c.) ; 


JUDICIAL PROCESS. 
Vide Proceſs, (D 9.—E 4, c.) 


JURE CORONEA. 
Vide Franchiſes, (G 1.)—Preregative, (D 63, 64.) 


JURE PATRONATUS. 
vide Eſgliſe, (K 1, &c.) 


JURISDICTION. 


Vide Abatement, (D 1, &c.)—Admiralty, (E 1, &c.—F 1, &c.)— 
Aﬀſſiſe, (B 24.)—Chancery, (C 1, 2.—I 1.3 X—4 W 27.)—Cm 
vocation (D).—Copyhold, (R 13, c.) - County, (C 5, Sc.) — Courts, 
per Totum.— Hranchiſes, (D 9. — E 2.) — Fuftices. — Fuftices of Peace. 
Leet, (L 1, Sc. — Lenden (B).——Officer, (G 3. Parliament, (L 
48. Prærogative, (D 9, &c. 28, &c.)—Prohibition, (F 11.) —G 1, 

c.) Sewers (D). —Viſcount, (C 1, Cc.) — Uſes, (N. 14, &c.) 


JURIS UT RU M. 
Vide Quare Impedit (E). 


| | JURY. 

Vide Amendment (H 1, &c.—Z).—Ancient Demeſne, (F 1,)--Attaint. 
— Challenge, (A 1, &c.)—Damages, (E 1, &c.)—Engqueſt, per Totum. 
— Fuſtices of Peace, (D 8.)—Londen, (L 2.)—Pleader, (8 46.) 
Sewers, (C 5, 6.)—1rl. | 


JUSTICE-SEAT.. 
Vide Chaſe, (R 1.) 


JUSTICES. 
(A) The Fountain of Juriſdiction. 

HE king is the fountain of juſtice. Vide Courts (A). Officer, 
T (A 1.)—Prerogative, (D 37.) 3 | : 
(B) Juſtices cannot make a Deputy. 

A Judicial officer cannot make a deputy. Vide Officer, (D 2.) 


(C) Juſtices, how created. 
(C 1.) By Writ, &c.. 


i 


Y authority of parliament, tho' not extant, the chief juſtice of 
England (who was before created by patent) ſhall be created, and 
fince the 25 Ed. 1. hath been always created by writ. 4 Inf. 75. 


2 Inſt. 26. Vide Officer, (A 1.) | 
The other judges are made by patent. Cre. Car. 1. 5 
And if upon the demiſe of the king there be a proclamation, that 
all judges retain their authority, it is not ſafe to intermeddle till the 


patent reneweil. Cro. Car. 1. Vide the flat. 1 Geo. 3. 23. whereby 
the commiſſions of judges are continued, notwithſtanding the demiſe | * 


of the k.ng. | 
So, the chancellor, or lord keeper, ſhall be made by delivery of the 
king's ſeal and taking his oath. 4 /f. 87. Vide Chancery, (B 1, 2.) 


(C 2.) By Commiſſion. | 


What commiſſions the king may grant, vide in Prerogative, (D 29.) 


Vide pa. (G 1, Cc.) — Juſtices of Peace, (A 6.) 

The commiſſion determines by the death of the king. Cre. Car. 98. 

Yet the proceeding of juſtices after the death of the king, till notice 
of it, will be good. X. Cro. Car. 98. | 

The manner of creation of antient offices cannot be altered without 
authority of parliament: as, if the creation uſed to be by patent, it 
cannot now be by writ. 4 Inf. 75. 

If it uſed to be granted during pleaſure, it. cannot be granted for 
life. 4 Inf. 87. | | bs © 

[Before the ff. 13 V. 3. c. 2. the commiſſions of the judges were 


durante bene placito naſiro. 4 Inſt. 75. By that ſtatute they are directed 


to be made quamdiu ſe bene geſſerint; but on the addreſs of both houſes 
of parliament it may be lawful to remove them. And it was held 
that on the demiſe of the crown their ſeats were vacated, L£d. Rayr. 
747. And therefore it is enacted, ] | 

[By fat. 1 Geo. 3. c. 23. judges commiſſioners continue during 
good behaviour, notwithſtanding the demiſe of the king ; but they 


may be removed on addreſs of both houſes of parliament ; and their 


ſalaries ſhall be paid as long as their commiſſions continue; on de- 
miſe of the crown, they ſhall be paid out of the duties granted for 
the civil liſt till further proviſion, and then out of the monies appli- 
eable to ſuch uſes.] ; "20 


” 
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„% ©  fvertces, 
(D) precedence of Juſtices. 


17 a juſtice be removed from one bench to the other, he ſhall have 


precedence according to his ſeniority. 
So, if a baron of the Exchequer be removed to C. B. or B. R. 


1 Sid. 408. 
As to juſtices of B. R., C. B., Exchequer, and ſeveral 3 courts; 


vide Courts. - 
As to juſtices of aſſiſe, vide Aff, TA (B 21, Oc.) 
As to juſtices of peace, vide Fuftices of Peace. 


(E) Juſtices in Eyre. 
(E 1.) How conſtituted. 


J in eyre were conſtituted 22 H. 2. Fit: de CE 14t, 
4; 2. Dugd. Or. J. 5 1. V. ide Mad. 84. (Vide etiam Wilkins, 


* rather had new circuits appointed; for there were juſtices in 
eyre. 20 H. 2. and before. Mad. 84, &c. 96. 

Juſtices in eyre were conſtituted by a writ in nature of a com- 
miſſion. 4 Lit. 184. 

And now, by the /. 27 H. 8. 24. they muſt be * letters patent 

under the great ſeal. 4 It. 184. 


EL on TH Authority. 


Juſtices in ere had juriſdiction of all pleas of the crown. 4 Infl: 

184. FE | LE i 
And of all actions real, perſonal and mixt. 4 1. 184. 

Of claims of all franchiſes, and liberties. 4 Ine. 184. 

In every county where juſtices in eyre came, the authority of every 
other court in the ſame county ceaſed during the eyre. 4 Inft. 184, 
185. 

So, the court of C. B. and every other couxt, except B. R. 4 If. 
185. 


others. 4 Inst. 184. 
If judgment was given in C. B., Kc. the juſtices in eyre might 


award execution without a ſire facies, 4 Inſt. 184. 
And a writ was uſually directed to the juſtices of C. B., &c. to 
ſend all pleas in the ſame county before them to be there determined, 
4 Inft. 184. Lit. .. 514. 

So, all actions, not determined during the ere, were re adjourned tg 
C. wok Co. L. 294. a. 


(E 3. ) And Court, 


The court before the juſtices in ezre had the following FO * 
de jurat. aſſiſis & coron. de ilinere A. & ſociorum ju hic. itinerant. apud O. 
in com. R. tali die, &c. 4 Inſt. 184. 

And was held from ſeven years to ſeven years. 4 Inf. 184. 
But by the increaſe of the authority of juſtices of aſſiſe, the aus 

thority of juſtices in eyre ceaſed. Co. Z. 293. 6. 


5 


And juſtices in exre might proceed upon all pleas depending before 


” 
- 


— 
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F) Juſtices in Eyre of the Foreſt. 


Bur juſtices in eyre of the foreſt now continue according to the 


original inſtitution. '4 Inf. 184. Vide Chaſe, 2 —R 1.) 
The king by his commiſſion conftitutes a chief juſtice of the foreſt 


' citra Trentam, and another to be chief Juice in eyre of the foreſt 


ultra Trentam. 4 1nft. 291. 315. 
And the king may aſſociate _ to him by a patent , non-omnes 


and a writ de admittas. 4 Inſt. 3 


And the chief juſtice, and * Kh aſſociated with him, may deter- 


mine omnia placita foreſiz. 4 Inſt. 291. 3 5. 
And by Ch. de For. 16. nullus conflabularins, &c. teneat placita 
 foreſfle ; and therefore, the chief juſtice in eyre and the others aſſociated 


to him muſt, and no other can determine all offences done within the 
foreſt, according to the laws of the foreſt. Manw, 489. 491. 


4 Inf 291. 

And the claims of all 3 and franchiſes within the foreſt; 
as, to have a park, warren, leet, Sc. to be quit ol aſſarts, purpreſ- 
tures, Sc. Manwd, 488. 4 Inf}. 291. 

And if a thing which was done within the foreſt be before other 
juſtices, it muſt be pleaded to the juriſdiction. Manws, 491. 


If a juſtice in eyre holds his juſtice-ſeat, he ought to make a pre- 


cept-to the ſheriff, for a general ſummons of all perſons, who ought 
to appear there, and for making proclamation of the ſeſſion, return- 
able forty days afterwards. Manwd, 492, 493+ 4 Inft. 291. 

And another ſummons to the warden of the foreit to lummon all 
the officers of the foreſt, and ali thoſe that claim liberties or franchiſes 
there. Manu, 493. 4 1nfl. 291. 

Before the ft. de ch. de forefta, all earls, barons, and others, in the. 
county where the foreſt is, ought to appear at the general ſummons : 
but by that ff. c. 2. homines qui manent extra foreflam non veniant de 
cetero, Mamu, 495. 

And therefore, all out of the "wr 's if they have no ſuit or claim, 
nor are pledges for others, need not app2ar. Manwd, 495, 496. 

Or, if they have no lands, nor are others there. Manw?, 497. 

So, barons of the realm, perſons ſpiritual, women, ſervants, infants 
under twelve, ſick men, or men above ſeventy, need not appear upon 


the general ſummons, tho' they are within the foreſt, if they have no 


claim, and their free tenants appear. Manod, 498. Cont. Fon. 278: 
So, a man may make a claim, or traverſe an indictment * him 
by attorney. Manus, 500. 
Ba if an officer make a deputy, he may appear by his deputy. 
MM. 278. 
If an officer of the foreſt does not appear, his oſſice ſhall be leid 
for the king. Jon. 266, Manwd®, 497. 
So, if he does not bring in his rolls, Manwd, 506. 
80, if a free tenant within the foreſt does not appear, his land 
tall be ſeized into the king's hands. Manwd?, 500. 
If four men and the reeve of any town do not appear, the whole 


town ſhall be amerced ; but for a default afterwards every one ſhall 


zuſwer for himſelf. Jon 279- 1 
very 
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Evety foreſter npon his appearance delivers his horn upon his knees 
to the! juſtice in eyre, and pays Gs. 8 d. for the re-delivery; and 
every woodward delivers his hatchet. Jen. 266. h 


(G) Juſtices 6f Oyer and Terminer. 
(G 1.) How appointed. | 
res of ojer and terminer are by a general commiſſion, or 
aſſigned for a ſpecial purpoſe. 2 Int. 419. 4 Inf. 162. Vit 
ante, (C 2.)—Prerogative, (D 28, 29.) | | | 
And ought to be appointed by commiſſion, and not by writ, 4 Inf. 


i. 


2 the commiſſion ought to be in Latin, not in Engliſb. R. 
12 Co. 31. ; | 
[But now all commiſſions ſhall be in Zngliſh. Stat. 4 Geo. 2. c. 26. 
fe1.] . . 
And ought to contain the offences within the commiſſion itſelf, 
and not in a ſchedule annexed. R. 12 Cs. 31. 

But others may be joined by a writ of aſſociation, admittance, and 


fi non omnes. F. N. B. 111. B. 4 Infl. 165. H. P. C. 161. Vide 


Aſſe, (B 22.) 
And if any of the commiſſioners or aſſociates die, there may be 
another writ of aſſociation for others. F. N. ' £73 0p - 


| (G 2.) Who ſhall be. 
By the ff. 34 Ed. 3. 1. juſtices of oger and terminer ought to be 


named by the court, and not by the party. | 

And by the ft. 2 Ed. 3. 2. and W. 2. 29. they ſhall be juſtices of 
the one bench, or the other, or juſtices errant. | 

And therefore, juſtices of aſſiſe are uſually provided with a general 
commiſſion of oyer and terminer. | 

But juſtices of peace, tho' by the F. 18 Ed. 3. 2. 34 Ed. 3. 1. 
and 17 R. 2. 10. they have power to hear and determine, are not 
intended by a ſtatute which gives authority to juſtices of oyer and 
terminer. 2 Rol. 96. J. 25. H. P. C. 165. | 

[By 12 Ges. 2. c. 27. any perſon appointed may act as juſtice of 
cyer and terminer, or gaol delivery, in his own county, notwithſtand- 


ing /. 8 R. 2. and 33 H.8.] 


( 3.) In what Caſes. | | 


By. the /. V. 2. 29. and 2 Ed. 3. 2. commiſſioners of oper and 
terminer for grievous treſpaſſes ought to be of the king's ſpecial grace. 
4 Lift. 163. Reg. 123. | Lo 

And the general commiſſion is, for all treaſons, felonies, riots, treſ- 
paſſes, and other offences. 2 Inf. 419. | = 

And regularly, it ſhall be granted, when a great — inſur- 
reCtion, or a henious treſpaſs is committed. F. N. B. 110. B. 

So, it may be granted for a ſpecial purpoſe; as, upon a reſcous 
made upon the king's bailiff. F. N. B. 112. A. | 

Upon a ſeizure of goods for wreck by malefactors, which are not 
wreck. F. N. B. 112. C. 4 Inſt. 163. Reg. 126. Upon 
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Upon extortions, or oppreſſions by under-ſheriffs, bailiffs, or other 
officers. F. N. B. 11.5 4 Inft. 163. Reg. 126. 

Hunting in the parks of a biſhop in time of vacation. F. N. B. 
112. G. Reg. 125.7. 

Defaults in ſewers or walls REY the ſea. F. N. B. 113. A. 
Reg. 127. Sewers (A). 

Collecting of toll, &c. by mildoers, when due to a enn 
F. N. B. 114. C. 119. F. 


Cutting down trees. 4 ff. 163. 
But it ought not to be granted in is not uſual, or allowed by par- 


liament. 4 Inft. 163. Vide Prerogative, (D 29.) 
And it may be ſuperſeded, quia non enormis. 2 Inft. 419, 420. 
4 Inſt. 163. 
ho' it may be afterwards revived by 8 if it appears to be 
enormis. 4 Inft. 163. 


. - 


(G 4.) Their Authority. 
Juſtices of cyer and terminer have authority of all offences within 


their commiſhon. 


Or, which by ſtatute are to be determined in any court of record, 


or the king's courts of record. 4 Inſt. 164. Qu. H. P. C. IG1. 
Or, which are prohibited by ſtatute, but nothing ſaid, in what 


court to be puniſhed. Dal. 24. 4 Inf. 164. 


They may determine the ſame day in which the inquiry is taken. | 


4 ff 164. 
1d they ought to ſend a precept to the ſheriff for a Jury, under 


hand and ſeal. 4 Inf. 164. 

But commiſſioners. of oyer and terminer cannot proceed upon an in- 
dictment not taken before themſelves. 4 f. 164. 

So, they cannot aſſign a coroner to an approver. 4 f. 165. 

So, the commiſſion of oyer and ter miner will be determined, if thers 
be no adjournment. 4 Inft. 165. 

So, . granted 2 to them. 4 Ia. 
16 

Or, a new commiſſion be proclaimed, or the ſeſſions held by it. 


4 150. 165. 
ut by the „. 1 Ed. 6. 7. the commiſſion ſhall not be determined 
by making or publiſhing a new commiſſion or aſſociation, or altering 
the names of any of the juſtices or commiſſioners. 4 Int. 165. 
[The ſame of juſtices of * by the 2 * 


(H) Juſtices of Gaol-Delivery. 


IT ft. 27 Ed. 1. de finibus levatis, juſtices of aſſiſe ſhall deliver 
gaols of all priſoners, within liberties, or without. 

400 by the ,. 4 Ed. 3. c. 2. good and diſcreet perſons ſhall be aſ- 
ſigned to deliver gaols thrice a 7 ar, or oftner if need be. 

And therefore, juſtices of aſſiſe have uſually a commiſſion ad Ne 
in com. A. de priſoner. in ed exiſten. hac vice deliberand. 4 Lift. 168. 

And by ſome, they may do it virtute officit, without commiſſion. 
H. P. C. 164. 

So, others may be aſſociated to them by writ of afſociation, and 


zdmittance. 4. Inſt. 169. 
Veli. IV. of E 0 | Or, 
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Or, they may be enabled by a writ / non omnes, &c. to act, tho? 
ſome be abſent. - 4 2 169. | 5 

But if there be a charter to bailiffs and recorder, cum aliis guos the 
king thall appoint, to deliver the gaol, Qc. it will be void; for they 
can act only with others who cannot act but by commiſſion, and ſo 
their authority is founded upon the commithon, and the charter is 
void, for the king was deceived. R. 1 nd. 296. 


[Juſtices of gaol-delivery may arraign any man impriſoned in that 
gaol on an indictment before juſtices of peace, tho' not found before 
themſelves, which juſtices of oyer and ferminer cannot do.] | 

[They may take a panel of a jury returned by the ſheriff without 
making any precept to him.] 

They may diſcharge priſoners by proclamation, may aſſign a cor- 
roner to an approver, and make proceſs againſt the appellee in a 
foreign county ; may award execution againſt a prifoner, who had 
been indicted before juſtices of peace, and thereupon outlawed ; and 
my deliver the gaol of priſoners committed for high treaſon. 4 Inf. 
169.) ; i 2 2 

They may give judgment of death againſt any perſon found guilty 
of treaſon, Wc. before former commiſſioners, and reprieved. St. 
. | 

[They as well as juſtices of yer and fterminer muſt ſend their re- 
cords and proceſs determined, and put in execution to the Exchequer 

at Michaelmas every year, to be kept by the treaſurer and chamberlains 
in the treaſury. 4 Inf. 165. 169.] | 


(I) The Duty of Judges. 
(II.) They ought ts do Juſtice according to Law. 


A Judge ought to act conformably to law, and not according to 
diſcretion. | . EL | 
By the ft. 20 Ed. 3. 1. all our juſtices we command to do equal 
right and law to all our ſubjects, rich and poor, without regard to 
any perſon, or for letter or command from us, or any other, or for any 
other cauſe. bo. 
W the ſame faite, juſtices ſhall be ſworn to take no fee, gift, re- 
ward, Oc. to give no counſel, . Vide Officer (I). | ; 
Tho' there be a letter from the king, no regard ſhall be had to it. 
Hab. 16. | MEE. 2 
[If a cauſe has been argued, and ſtands over on an ulterius concilium, 
and a new judge is made fince the former argument, it mult be ar- 
gued by new counſel ; if it ſtands over for the opinion of the court, 
and it is argued again only for the information of the ne judge, it 


may be argued by the former counſel. Wt. v. Morris, M. 11 G. 2. 5 
Andr. 3. ö *; | 
| (I 2.) Ought to do it without Delay. p 7 
By the P. 20 Ed. 3. 2. we have charged the barons of the Exche- e 
quer that they do right to all our ſubjects, great and ſmall, without, 
delay, Ic. | : - 


(I z.) Shall not be Judge, and Party. 


Hut none can be a judge in h's own cauſe. 


1 It I 
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If there be an action in the court of mayor and aldermen upon a 
by-law, where the penalty is given to the mayor, it is error. R. 
1 Sal. 398. Vide Courts, (P 16.) „ 8 
Tho the court be held by the recorder, and the mayor is abſent ; 
for it is the court of the mayor and aldermen, and the recorder acts 
for him. R. 1 Sal. 398. bo | 

So, if the chief juſtice of C. B. ſues there before himſelf, &. ſociis 
ſuis. 1 Sal. 398. | 
7 8o, a os of C. B. cannot take a fine from| himſelf. 1 Sa/. 398. 

So, a juſtice of peace being concerned, an ofder at the ſeſſions be- 
fore him, & aliis ſociis ſuis, is bad. R. Sal. 697. 

[On an appeal to the ſeſſions againſt an ofder of removal thoſe 
juſtices who are rated to the relief of the /poor in either of the 
contending pariſhes cannot vote. Rex v. Zarpole, M. 31 Geo. 3. 
"42K. 71.) 5 ; | 

So, if any judge has an intereſt, he 
cauſe, or fit in court ; and if he do 
goes. R. Hard. 503. fl | 

So, if A. ſues an aſſiſe before M. and V. juſtices of aſſiſe, and A. 
dies, and by writ of aſſociation A. is aſſociated with V. to be judge 
of aſſiſe; the ſuit by A. ſhall ceaſe, for he cannot be judge in his 
own cauſe, and V. cannot proceed without him. K. 45 Af. 3. 
8 H. 6. 20. | | 3 

Yet, a judge of a court may ſue before the other judges of the 
ſame court, if the court can be held without him: as, the chief 
juſtice of C. B. may ſue there, if the entry be coram J. Blencowe, 
Ke. 1 Sal. 398. | ISO | 

So, an alderman in the court of aldermen in London, by cuſtom. - 
R. Sal. 425. 2 Lev. 200. | | 

So, in an action by A. who is mayor, &c. before himſelf, it is no 
error, if he does not appear by the record to be mayor. 2 Kal. 93. 
J. 27. 1 Sal. 398. 5 


is deputy cannot hear the 
in Cheſter, &c. a prohibition 


(K) High Treaſon ; What ſhall be. 


(K r.) If one compaſs the Death of the King, Queen, or their eldeft 
Son. | 


(K 1.) What ſhall 28 treaſon is the greateſt and moſt heinous of- 
be a compaſſing.} * * fence againſt the king. Sr. P. C. 1. 

By the common law, divers offences were treaſon, which now are 
not. 1 | , 
But by the 1 25 Ed. 3. 2. pur ceo que divers opinions cunt ęſtre en que 
caſe doit eflre dit treaſon, en que nemy, le royal requeft des ſeigniors et 
commons ad fait declariſment que enſut (Vide 3 bf 1. . 

(1). By this ſtatute it ſhall be high treaſon, { home 22 compaſſer ou 
umaginer la mort notre ſeignicr le roy, madame ſa cumpaigne, ou de lour 
Ita eigne et heire, et de ceo provablement ſoit attaint de overt fact per 
Lentz de ſon condition. | 
And therefore, in every indictment for compaſſing the death of the 
king, Se. beſides the compalling, an cvert act muſt be alleged, and 
proved. H. P. C. 13. | | | © Ws 
And ſeveral overt acts may be alleged of the ſame ſpecies of treaſon 
in the ſame inditment. Kals, 8. 5 | 
E : SLE | 33 
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[Tf divers overt acts are laid, and but one proved, it is ſufficient ; 


and where divers are laid, and fome are defective in form, the indi. 


ment ſhall not be quathed for that. Fefter, 194.] 
But by the ff. 7 M. 3. 3. no evidence ſhall be admitted of any over 
act not expreſsly laid in the indiftment. 
[But an over? act not laid, may be given in evidence if it be a direct 
proof of an over? act that is laid. Foſter, 9g.) 


[An offence which falls within one branch of treafon, may never- 


thcleſs be an overt act of a different ſpecies of treaſon; thus levying 
war, conſpiring to levy war to dethrone, impriſon, &c. remove evil 
councillors, or adhering, or ſending money or intelligence, tho' inter- 


cepted, are overt acts of compayſing. Harding's Caſe, Lord Preſton's 


Cafe, Foſter, 197. 210. Gregg's Caſe, Henſey's Caſe, Foſter, 218. 1 B. 


A. 642.] | 
An overt act for compaſling the death of the king may be, that he 


actually killed the king. Ke/g, 8. [And it is the compaſſing and not 


the actual killing that is the treaſon.) 
Or, was inſtrumental to his murder. Kels, 8. 10. | 
That he knowing of a defign to kill the king (tho' his death does 
not follow) does an act which thews his approbation. Kel, 


Or, of a deſign to depoſe the king; for that is the ſame with con- 


ſpiring his death. H. P. C. 11. Dy. 298. ö. 3 Inf. 6. 12. 
Or, to impriſon him. H. P. C. 11. 3 Inf. 6. 12. 
Or, to get him within his power. H. P. C. 13. 3 Inft. 6. 12. 
As, if he levy war for ſuch purpoſe. H. P. C. 13. 
Or, aſſemble people. H. P. C. 13. 3 Inft. 12. 
So, if he prepare weapons for ſuch purpoſe. H. P. C. 13. 
Or, write a letter to ſecond the deſign. H. P. C. 13. 


Or, write a letter to incite a foreign prince to an invaſion. 166 


13. 3 Iiſt. 14. | 

[Going into a foreign country, or purpoſing to go thither, and 
taking any ſteps in order theretz, to concert meaſures in order to an in- 
vaſion, is overt act. Lord Prefers Caſe, 4 St. Tri. Laſter, 196. 

[Inciting foreigners who are not at war with us to invade, falls un- 
der no branch of treaſon but this only. Teller, 197. Henſey's Cale, 
1 B. M. 642.] © | ? | 

Or, declare his deſign by writing. H. P. C. 13. Vide Kele, 23. 


3. 14. 


[ Writings publiſhed are overt acts. Filer, 198.) 


[Writings not publiſhed, but found in a man's cloſet, if plainly re- 


lative to other treaſonable practices charged in the indictment, are 


overt acts; ſo Algernon Sidney's would have been, were they capable 


of ſuch connexion. So, Lord Preften's, Gregg's, Layer, Dr. Hen- | 


ſeys, were. Ibid.) | ; 
So, if he declare his deſign by expreſs words ; for that, which 


35 ſufficient. R. Ke, 13. Cont. 3 Infl. 14. H. P. C. 13. Acc. St. 
P. C. 2. b. [Vide Fofter, 202. where it is ſaid the rule here given 1 
laid down in too great a latitude.] 1 gp : 

[Words of advice or perſuaſion, uttered in contemplation of a trai- 
terous deſign on foot or intended, are overt acts; but looſe words not 
relative to any act or deſign, are not. Foſter, 200.] 


[So, a conſultation and adviſing together of the means to do it, wi 


be an overt +, Nele, 15.17. 20.] 80, 


We. ſhews the imagination of the heart to put the king to death, 
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So, if a man, knowing of the deſign, meets at the conſultation ſe- 
veral times, tho he does or ſays nothing; for the meeting ſhews his 
approbation. KA. Ka, 37-21: 

Or, knowing of the deſign, afterwards meets at a conſultation. 
Kels, 17. 7 | | | 

[But once meeting conſpirators on an indifferent occaſion, and con- 
 cealing, and not aſſenting, is not an overt act but only miſpriſion. 
a Faſter, 195.3 7 7 

So, if a ſoldier does an overt act of treaſon by command of a ſu- 
perior officer, it will be treaſon : becauſe, the command being trai- 
torous, the obedience will be ſo; for all are principles. Kele, 13. 

If a counſellor read a paper written for his inſtruction, (knowing 
the contents,) for promoting the traitorous deſign. Kl, 12. 
But a conſpiracy to levy war is not high treaſon, nor an overt act 
of compaſling the death of the king, if nothing be done in purſuance 
of it; for it is a ſpecies of another treaſon. H.P.C.13. [3 Int. 14.] 

So, a bare conſpiracy to effect a riſing to throw down all incloſures, 
alter law or religion, enhance price of all labour, open all priſons, 
pull down al! meeting-houſes, is not overt act of compaſling. 
Þofter, 213.] 5 | | 

But a conſpiracy to impriſon or reſtrain the king by force till he 
yield to certain demands is an overt act to prove the compaſſing of the 
king's death. But there muſt be an overt act to prove that conſpiracy 
to reſtrain, and then that overt act to prove ſuch a deſign is an overt _ 
act to prove the compaſſing of the death of the king. H. P. C. 109.] 

| Bo, a calculation of the king's nativity is not an overt act of com- 

paſſing his death. H. P. C. 11. | 8 

So, killing the king by accident, as by an arrow againſt a deer, 1s 
not treaſon; for he did not compaſs it. 3 Inf. 6. | 

Or, by a lunatick, Sc. for he cannot compaſs it. 3 Inf. 4. 6. 

[Overt acts required by the ſtatute, arc not to be conſidered merely 
as evidence to diſcover the intention, but as means made uſe of to 


rffectuate it. Fofter, 203.] 


(K 2.) Whe hall be king, &c.) The king before his coronation is 
within the f. 25 Ed. 3. 2. H. P. C. 11. [Fofter, 188. | 
So, a king de facto tho' he be not de jure. H. P. C. 12. 3 Inft. 7. 
hg. the rightful king be afterwards reſtored. H. P. C. 12. 
3 Infl. 7. | 
So, the queen regnant. H. P. C. 12. 3 Infl. 7. 5 
But a king in title only is not within the ſtatute; as, the conſort 
of the queen regnant. H. P. C. 12. 3 Inft. 7. | 
Nor, a king de jure, who has not polteſhon. H. P. C. 12. 31nfl. 7. 
; {Nor, a king, who vo. untarily reſigns, and his reſignation is ra- 
tified in parliament. H. P. C. 104. J 8 = 
Nor, a viceroy, ambaſſador, Sc. 3 Ine. 8. ; 
Yet, a king driven and kept out of poſſeſſion by rebels is a king 
de fucto and jure, n within the ſtatute; as, king Charles II. ab anne 
1648 ad 1660, R. Kele, 15. | 
[See the obſervations of Sir M. Haſter on this caſe, 402.) 'þ 
So, a queen conſort is within the ff. 25 Ed. 3. 3 Infl. 8, 1 
But not a queen dowager, II. P. C. 12. 3 Infl. 8. | | 
| Ee 3 | So, 
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So, the 2d or zd ſon, when he becomes heir apparent, is the eldeſt 


fon within the /. 25 Ed. 3. H. P. C. 12. 3 Inf. 8. ['Tho' he be not 


the ſon of the queen the king's ſecond wife.) 
So, the eldeſt ſon of a queen regnant. H. P. C. 12. 3 Inf. 8. 
So, it ſeems, the grandſon of the king by his eldeſt * dead in the 


king's lifetime, as Richard II. after the death of the Black Prince. 


H. P. C. 125. vol. 1.] 
But the heir preſumptive is not within the ſtatute ; ; as, the brother 
of a king, who has no ſon, or iſſue. H. P. C. 12. 


As, Roger Mortimer, 11 R. 2. The Duke of York, 29 H. 6. 


H. P. C. 12. 3 Inft.g. [Unleſs by ſpecial porn « be act of _ 
ment, as in the caſe of the Duke of York.) - 


(K 3.) If he violate the King's Companion, his eldeſt e un- 
married, or the Wife of his eldeſt Son. 


So, by the ff. 25 Ed. 3. it ſhall be high treaſon, (2. ) / home vial 


la compaigne le roy, ou leign file le roy, nient marrie, ou la | compaigue 


leigne fitz et heire le roy. 
And there muſt be an over? act of this offence. H. P. 2 16. 
There muſt be manifeſt proof, not conjectural. H. P. C. 16. 
And if the wife of the king, or of the prince conſent, it will be 
treaſon in her alſo. I. P. C. 16. 3 Inft. . 
And every daughter of the king, who is eldeſt at the time, is within 
the ſtatute. H. P. C. 16. 3 Inf. . 
But a queen dowager is not within the ſtatute. H. P. C. 16. 


3 ff. 9. 
(K 4.) If he levy War. 
So, by the /. 25 Ed. 3. 2. it ſhall be high treaſon, ( / home leve 


guerre encounter nof re ſeignior le roy en ſon realm. 


A man levies war, if he be in actual arms againſt the king. 

If a man, being in arms with divers armed perſons in his houſe, 
upon a meſſage from the king by any of his council, commanding 
that he diſperſe thoſe whom he 4 in arms with him, and come to 
the king, refuſes, _ afterwards continues in arms with armed per- 
ſons in his houſe. E. of Efe, R. Mo. 621. 

If he goes with a troop of officers and others from his houſe to a 
city, and aſks their aſſiſtance, &'c. R. Mo. 621. 

If he maintains a fort or caſtle againit the wing s forces. H. P. C. 
14. 3 In 

ide « a caſtle againſt the king's forces by actual force, is 1 
ing war; not the bare detainer, by ſhutting the gates. -Fofter, 219. 

f it is done in confederacy with rebels, or if it is dehvered up to 
them by treachery, or in combination, (not if thro' cowardice or im- 
prudence,) it is. 16rd.) 

Ii is not neceſſary to a levying war, that there be the appearance 
of an army formed under leaders, or provided with military weapons, 
or drums, colours, &c. Foſter, 208. Damaree and Purchaſer s Caſe, 


S8 State Trials, 218.) 


[Liſting and I are fulficicnt overt aCts, without battle. 
Fofter, 2 10 | And 
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And it will be treaſon, if war be levied in any reſpect againſt the 
1. 0 if it be intended to reſtrain the king wi within his houſe. Mo. 621. 

To compel the king to remove any of his ſervants, tho' no damage- 
is intended to his perſon. Mo. 621. 

So, if it be intended to make a public reformation, and an actual 
force is employed for it: as, to make a change of religion. H. P. C. 
14. 3 inf. 9. for it is aſſuming a royal authority. 

To impugn or change the laws or itatutes. 3 fl. 9. N 

To remove a councillor, or other magiſtrate. R. Papb. 122. 

In 
r 19 "an atoingt by intimidation and violence to force the repeal of 
a law, is a levying war againſt the king, and high treaſon. Rex v. 
Gordon, H. 21 Geo. 3. Dougl. 5 90. 

[Riſing in a warlike manner to pull down a privy-councillor's houſe, 
and kill him, for the meaſures the king is taking by his advice, is 
levying war. 1 . Caſe, 1640, Fefter, 211.] . 

To expulſe all ſtrangers. 3 Vit. . 

Iuo throw down incloſures throughout the whole country. H. P. | 
C. 14. R. Poph. 122. 3 Infll . 

7 0 pull down bawdy-houſes. Kelk, 65. 1 Sid. 358. 
So, to pull down all meeting houſes. Dae Caſe, 8 State 
Trials, 218. 

[Or, for the reformation of real or imaginary evils of a public na- 
ture, and in * the inſurgents have no ſpecial intereſt. Fgeſter, 
213.7 

86 Iho' a man is not concerned in the . deſign, not preſent at 
pulling any down, only preſent at burning the materials of one, in- 
citing the rabble to reſiſt the guards, and attacking them. Purchaſer's 
( aſe, 8 State Trials, 218. Fojler, 218.] | 

To open all priſons. Kele, 75. 3 Inft. 9. 

But war levied to break priſons for the purpoſe of delivering one 
or more particular perſons out of priſon, wherein they are lawfully 
impriſoned, unleſs ſuch as are impriſoned for treaſon, was ruled not 


to be high treaſon but only a great riot. H. P. C. 134. Cole, P. C. 
5.9. 
Jo enhance the wages of labourers. H. P. C. 14. 3 Luft. 10. 


If war be actually levied, all affiſting in arms are traitors. 

Tho? they do not know the intent R. I. 621. 

Or, miſtake the intent. R. Ms. 621 | 

So, all conſpirators, tho? they are not in arms, if others of their 
confpiracy are. H. P. C. 13, 14. 3 Inft.g. R. Kels, 19. 

[Furniſhing rebels or enemies with _— or Proving, is treaſon z 
unleſs compelled. Feſſer, 217.7] © 

But raifing a force to pull down a particular incloſure is only 2 
riot. H. P. C. 14. 3 Toft. . 

So, a riſing of weavers to deſtroy a engine looms, machines 
which enabled thoſe of the trade who had them, to underſell thoſe 
who had them not; was held not to have been levying war, becauſe 
it was a point affecting the intereſt of the parties aſſembled, 
Fefler, 210.) 

So, a conſpiracy to levy war is not treaſon within this branch of 
che ſtatute, if war be not actually levied. II. P. C. 13. 3 Infl. 9. 

Ee 4 So, 
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So, it is not treaſon, if a-man join rebels pro timore mortis & receſſit. 


guam cito potuit. H. P. C. 14, 3 Inſt. 10. 


If he does not aid or aſſiſt, or uſe any force, tho? he be preſent. 


R. Kele, 79. | 


[But fear of having houſes burnt, or cattle deſtroyed, will not = 


cuſe joining rebels or enemies. M*Grouther's Caſe, 1746, Fofter, 
217.] 85 


So, a conſpiracy to levy war in one part of a country, if war be 


levied in another part, does not make him guilty who does not ap- 
pear privy or affenting to it. R. Mele, 19. | 

[Attacking the king's forces, in oppoſition to his authority, is levying 
war; but not if on a ſudden quarrel the neighbourhood drive the 
forces from their quarters. Feſter, 219.] 8 


(K F.) Or, adhere to the Enemy. : 


So, by the /. 25 Ed. 3. 2. it ſhall be high treaſon, (4.) / home ſeit 
aidant as enemies naſtre dit Seignior le Roy en ſon realme donnant à eux aid 
ou comfort, en ſon roialme, ou per aylours, et de ceo provablement ſoit at- 
taint de overt fact. | | | 

A man will be adherent to the enemy, if he gives them aid and 
comfort. H. P. C. 14. 3 Inft. 10. 1 


[Conſpiring with others to ſend intelligence to the enemy concern- 


ing the diſpoſition of the king's ſubjects in cafe of an invaſion, is an 
overt act. Rex v. Stone, H. 36 Geo. 3. 6 T. R. 527. D 

[Any intelligence ſent to the enemy in order to ſerve them in 
ſhaping their attack or defence, tho' the object of it may be to diſ- 
ſuade them from an invaſion, is high treaſon. 1Tbid.] | 

[Furniſhing them with money or proviſions, or ſending money, 

roviſions, or intelligence, tho' intercepted, is an overt act of ad- 
3 Gregg's Caſe, 1707, Henſey's Caſe, 31 Geo. 2. Foſter, 217. 
1 B. M. 642.) 

The indictment ſhould be laid for ſending a letter from the place 
where the venue is laid, 7o be delivered in parts beyond the ſea to the 
enemy. Foſter, 218. | | 

[A letter ſent by one of ſeveral conſpirators in purſuance of the 
common deſign, with a view of reaching the enemy, is evidence againſt 
all engaged in the ſame conſpiracy. Rex v. Stone, H. 36 Gee. 3. 
6 T. R. 5 27. | 


[A paper found in the poſſeſſion of one of the conſpirators 


containing intelligence proved to have been collected by the 
priſoner, and in the hand-writing of the priſoner's clerk, is evidency 
againſt the priſoner. Bid. | | | 
[A paper, however, in the ſame . hand-writing, not appearing to 
have any connection with the priſoner, is not evidence. Bid.) 
— on the king's ſubjects under an enemy's commiſſion, is 
adhering, tho' no other act of hoſtility laid. Foſter, 218. 
[If a ſubject of England makes war on the king's allies, engaged 
with him againſt the common enemy, it is adhering, tho' no act com- 
mitted againſt the king or his forces. Foſter, 220.] x 


If he ſurrender to them one of the king's caſtles for rew-rl. H. 


P. C. 14. 3 Infi. 10. 
| * [Holding 


2 S. Wege ee 


1 


„ 1 Qu 55 — 


Holding a caſtle againſt the king's forces, tho? only by bare de- 
tainer, without force, if in confederacy with enemies, or delivering 
it up by treachery or in combination, (but not if thro* cowardice or 
imprudence,) is adhering. Foſter, 219.] | 5 hy 

[States in actual hoſtility, tho' no war declared, are enemies. The 


fact, war or not, triable by jury. Public notoriety is evidence. - 


Bid. ] 


dom, are enemies. H. P. C. 1. | 

As, the Scots who invaded England in queen Elizabeth's time; 
tho' the king of Scotland was then in amity MH. P. C. 15. 3 luft. 11. 
4 Inſt. 152. | | FRE 4 | 

And tho' it was done without his aſſent. 3 Inf. 11. 4 Infl. 152. 

[If the ſubject of a foreign prince in amity with us invades us, 
without commiſſion from his ſovereign, or acts in a hoſtile manner, 
under commiſſion from a prince at enmity with us, he is an enemy. 
Faſter, 219.] d | 15 

So, every one, not within the king's allegiance. 3 If. 11. 

But a ſubject in rebellion is not an enemy; and therefore, if a rebel 


flies out of the kingdom, and A. knowing of his treaſon ſuccours him, 


he is not a traitor within this branch. 3 Inf. 11. 

So, if a ſubje comes with the king's enemies into the kingdom, 
he is not an enemy. 3 Inf. 11. | 
So, the prince of Wales, who holds of the king by homage, c. 
is not an enemy; for he is within the allegiance. 3 If. 11. 

In all theſe caſes there muſt be an overt act proved. H. P. C. 16. 
3 Inf 12. | | 


And by the ft. 7 W. 3. 3. there muſt be proof of the ſame overt act 


alleged in the indictment. | 3 | 
And proof ſhall be by two witneſſes to the ſame overt act, or to ſe- 
veral overt acts of the ſame treaſon. Ke, g. | 
If there be at Rome a conſpiracy to raiſe a rebellion, and ſome move 
to England with that intent, it will be an overt act. Sav. 4, 
Uf any perſon ſhall endeavour to deprive or hinder any perſon, 
being the next in ſucceſſion to the crown according to the limitations 
in to acts of ſettlement (1 /. M. f. 2. c. 2. S12&13W. 3. 
c. 2. ), from ſucceeding to the crown and ſhall maliciouſly and directl 
attempt the ſame by any overt act, ſuch offence ſhall be high treaſon. 
1 Ann. fl. 2. 6.17.) | 
(If any ee ſhall maliciouſly, adviſedly, and directly, by writing 
or printing, maintain and affirm, that any other perſon hath any right 
or title to the crown of this realm otherwiſe than according to the act 


of ſettlement, or that the kings of this realm with the authority of 


parliament are not able to make laws or ſtatutes, to bind the crown 
and the deſcent thereof; ſuch perſon ſhall be guilty of high treaſon. 
6 Ann. c. 7. ſ. 1.) | 


By ft. 17 Geo 2. c. 39. correſponding with, or remitting money to 


the 1 ſon.] | 
[By J. 2. the pretender's ſon landing, or attempting to land in the 
dominions of the crown of Great Britarn.] 


(K 6.) 


Men, not fubjects, who come in an hoſtile manner into the king- | 


— 
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(K 6.) If he counterfeit the Great, or Privy Seal. 

So, by the ff. 25 Ed. 3. 2. it ſhall be high treaſon, (5.) / hone 
crunter face le grand ou privie ſeal le roy. | 

Aiders, and conſenters to counterfeit the great or privy ſeal, are 
within this ſtatute. H. P. C. 18. 3 Inſt. 16. | 

By the ff. 1 M. 6. to counterfeit the ſign manual, privy ſignet or 

ivy ſeal, is made high treaſon. 7 | 

[And by 7 Ann. c. 21. /. g. to counterfeit the ſeals uſed in Scotland 
according to the 24th article of the union, is high treaſon.) | 

But fixing the great ſeal, &c. to a falfe patent is not treaſon, tho? 
it be miſpriſon. H. P. C. 18. 3 Infl 15. 

Nor, fixing the ſeal by the chancellor, without warrant. H. P. C. 


18. 3 Infl. 15 8 1 | 
Nor, a conſpiracy to counterfeit the ſeal, if it be not counterfeited. 


H. P. C. 18. 3 Iift. 15. £ 

So, receiving and abetting a counterſcitor of the great ſeal know- 
ingly, after fact committed, is not treaſon, but miſpriſion only. X. 
12 Co. 81. 1 56 | 

[Nor, the razing of the name of one manor out of a patent, and 
putting in that of another, nor any artificial —_— of the true 
writing, and :dding matter altogether new ; nor, by the better 
opinion, the taking off the wax impreſſed with the great ſeal from a 
true patent, and fixing it to a writing purporting a grant from the 
king. MKelg, 80. 3 Inft. 15, 16. 12 Co. 15, 16, 17. 2 Keb. 74. B. 
Treaf. 3. 17. 4. 8. Hawk. vol. 1. page 41. | 


(K 7.) Or, Money. 


So, by the /,. 23 Ed. 3. 2. it ſhall be high treaſon, (6.) / home coun- | 


terface money le roy, ou apport faux money en ceſt roialme counterfait al 

money d'Angliterre ſachant ceo eftre faux, per merchander ou payment faire. 

Vide Money. 

| But only gold and ſilver money are held to be within this ſtatute. 

1 Hawkins, 42.1 
Tho? it be not uttered. H. P. C. 20. 3 Inft. 16. 


To counterfeit the proper coin of the realm is within the f. 25 Ed. 


3. 2- and was alſo treaſon by the common law. H. P. C. I9, 
3 Iiſt. 16. 

To counterfeit the impreſſion of a guinea or half guinea on a piece 
of gold previouſly hammered, not round and not paſſable in the cou- 
dition in which it then was, was adjudged not to be high treaſon, for 
the crime was incomplete. 2 Black. 632.] TOES 

(But barely uttering falſe money made within the realm; knowing 
It to be falſe, is not, as it ſeems, high treaſon nor a miſpriſion of 
treaſon ; but was at common law only a high- miſpriſion ; and by 
889 Wil. 3. c. 26. is in ſome caſes made felony. - 1 Hawk. 42.] 

90, to bring in, knowingly, coin counterfeited ad finililudinem 
7 0wte Argliz from a foreign kingdom, and make payment with it. 
H. F. C, 21. 3 Inf. 18. : kh | 

By the /t. 1 47.6. to forge and counterfeit gold or ſilver coin, not 
the proper money of the kingdom, if current in the rcalm by conſent 


of 


- un 
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of the king, is high treaſon. If current by proclamation. H. P. C. 20. 
By the ,. 1 & 2 Ph. & M. 11. knowingly to bring into the realm 
from beyond ſeas coin counterfeit like money current in this realm, of 


intent to utter and pay the ſame, is high treaſon in the importer, his 


counſellors, aiders and abettors. | 

By the f. 5 El. 11. clipping, waſhing, rounding, and filing for 
gain the coin of this realm, or current by proclamation in it, is trea- 
ſon in the actors, their counſellors, and abettors. Vide poſt. (X 1.) 


By the ff. 18 El. 1. by any means for gain to impair, diminiſh, 


falſify, ſcale, or lighten the coin of this realm, or current in it by 
proclamation, is treaſon in actors, counſcllors, and abettors. Fide 
oft. (X 1.) 3 . | 
2550 the „f. 8 © 9. 3. 26. (made perpetual by the 4 7 Ann. 25.) 
no perſon, unleſs employed in the mint and for the uſe of the mint 
only, or authorized by the treaſury, ſhall knowingly make or mend 
(or begin or aſſiſt in it) any puneheon, ſtamp, dye, or mould of 
metal, earth, or ſand, Sc. whereon is impreſſed, or which will make 
or impreſs the figure or ſtamp of either ſide of gold or ſilver coin cur- 
rent, or edging tool or engine not of common uſe in trade, but con- 
trived for marking edges of money like the edges of money coined in 
the king's mint. And the offenders, their counſellors, aiders, and 
abettors, ſhall be adjudged guilty of high treaſon. 


* 


Cy d. of the ſame ſtatute, perſons conveying out of the mint in 
the Tower of London, or any other of his majeſty's mints, without 


lawful authority for that purpoſe, or aſſiſting, &c. any puncheon, 
&c. uſed in the coining of money there, their counſellors, Sc. ſhall 
be guilty of high treaſon. Black. 8og.] | 1 | 
By /tat. 15 Geo. 2. c. 28. to waſh, gild, or colour, ſhilling or ſix- 
pence, true or counterfeit, or to add or alter any part of impreſſion, 
to make it paſs for a guinea or half guinea, or to alter halfpence or 
farthings, to make them paſs for ſhilling or ſix-pence, is high treaſon. 
V 2. perſons uttering falſe money, knowingly, ſhall ſuffer ſix 
months' impriſonment, and give. ſecurity for two years; for ſecond 
oſcence two years impriſonment, and ſecurity for two years more; 


and for third offence felony without clergy. For offences relating to | 


the coin, not treaſon, ſee title Coin and Coinage.] | 

f 0 3. perſons uttering falſe money, En⁰νοινe, twice in ten days, 
or that ſhall, at the time of uttering ſuch falſe money, have about 
them one piece of counterfeit money beſides that tendred, (it does 
not here ſay &nowingly,) ſhall be deemed a common utterer of falſe 
money, and ſuffer one year's impriſonment, and give ſecurity for two- 
years more; and if he afterwards tender falſe money, knowingly, 
felony without clergy.] | Xs 

| [ F. 6... counterfeiting halfpence or farthings, two years' impriſon- 
ment, and ſecurity for two years more.] 1 
[By Fs 11 Geo. 3. M 40. counterſcing copper, or uttering it, is 
made clony.] | | | 

(By i. 13 Ges. 3. c. 71. perſon to whom gold coin is tendred, may 
cut it; if it ſhall appear diminiſhed or counterfcit, the perſon ten- 
dring ſhall bear the loſs, if not, the other; to be determined by 
mayor or juſtice.] | | 5 
[By ff. 14 Ges. 3. c. 42. ſilver coin, purporting to be of this king- 
dom, ſhall 1:0t be brought in under weight or ſineneſs; and 57. thereof 


. 1 #1. 1. he ſhall be guilty of high treaſon. Vide pat. 


5 
: 
| 
; 
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in a ſhip, or on a perſon coming from it, may be ſeized ; if it is 
weight and fineneſs, it ſhall be reſtored, if not, forfeited, half to the 
king, half to informer, and after condemnation, ſhall be melted, cut 
or defaced.] TE e 
[Tender in ſilver above 251. is good only for its value at 5. 2d. 
OUNCE. |] | 
[Szat. 14 Geo. 3. c. 70. directs light gold coin to be cut.} 


(K 8.) If he kill the Chancellor, Treaſurer, or King's Juſtices doing 


their Offices. 


So, by the flat. 25 Ed. 3. 2. it will be high treaſon, (7.) / home 
wy chancellor, treaſurer ou juſtices noftre ſeignior le roy del un bank ou 


del auter, juſtices in eyre et d afſiſe et touts auters juſtices aſſignes de oier 


et terminer ęſteaunts en hour places feſants hour offices. 

Wounding of the chancellor, &c. if death does not enſue, is not 
within the ſtatute. H. P. C. 17. 3 Liſt. 18. 

[But if any confpire to do the act, and one of the conſpirators ac- 
tually do it, this ſeems to be treaſon in them all. H. H. P. C. 230.] 

Nor, killing them, if they are not in the exercife of their offices. 
H. P. C. 17. f 

Nor, killing any not named in the ſtatute; as, lord ſteward, barons 
of the Exchequer, &c. H. P. C. 17. 3 Infl. 18. 7 

[But the lord keeper, fince the ff. 5 El. c. 18. which declares the 
office of lord keeper to be to all intents and purpoſes the ſame as 
that of lord chancellor, is within this ſtatute. H. H. P. C. 231 
But not the commiſſioners for executing the office of lord treaſurer. 
H. H. P. C. 231.] 5 | 

A judge of the Admiralty, or ecclefiaftical court. 3 Inf. 18. 

Nor, a peer in parliament, or a member of the Houſe of Commons, 
tho? killed in their places. 3 Inf. 18. 

[But by 7 Ann. c. 21. , 8. to flay any of the lords of ſeſſion or 
juſticiary of Scotland in the exerciſe of their office is high treaſon.] 


(K 9.) To maintain the Authority of the Pope. 


By the ft. 5 El. 1. if any perſon, after conviction and attainder for 
the firſt offence, do again by writing, teaching, &c. wittingly main- 
tain the authority of the biſhop of Rome, heretofore claimed in this 
realm, being under the queen's obeiſance, his abettors, &c. to further 
ſuch authority, Sc. or, if any, within fhree months, after the firſt 
tender, do a ſecond time refuſe the oath of —— preſeribed 

1.) 

So, by the /. 13 El. 2. if any uſe, publiſh, or put i any bull, 
1 from Rome, or abſolve or be abſolved by colour of ſuch bull, 

c. 


So, by the /. 23 El. 1. if any withdraw, c. any from obedience, 
or to that intent to the Romiſb religion, or move to be reconciled, or 
be reconciled to the ſee of Rome. of 

So, by the ff. 3 Fac. 4. /. 22. if any on the ſea, beyond the ſea, or 
in this realm, perſuade or withdraw any ſubject from his natural obe- 
dience, or reconcile him, or move him to promiſe obedience to the 
pop, or ſee of Rome, or other prince, their abcttors, Q. or, if any 
be reconciled, Sc. unleſs he return, Sc. and in fix days ſubmit and 
take the oaths of allegiance and ſupremacy. 90, 


- 
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So, by the ff. 27 El. 2. if any Jeſuit, ſeminary prieſt, or other ec- 
clefiaſtical perſon, born in this realm and profeſſed, &c. by authority 
of the ſee of Rome, come into or remain in this realm, unleſs in three 
days he ſubmit and take the oath of ſupremacy and then come not 
within ten miles of the queen without licence during ten years : or, if 
any brought up in a ſeminary, &c. do not return in fix months after 
proclamation in London, and in two days after return ſubmit, Qc. 
and take the oath of ſupremacy. | 
So, if any pretends authority to abſolve or perſuades a ſubject from 
his obedience, it will be treaſon within 23 El. 1. tho' he does not 
move any to decline his obedience. R. Sav. 3. | 
So, if he perſuades any, &'c. tho' he has not, nor pretends to have 
ower to abſolve. R. Sal. 3. For the learning ariſing from theſe 
wat ſee H. H. P. C. 329, &c. and Hawk. 67, c.; and for other 
offences. by papiſts, c. lee Popery. oF 
Vide pol. (I 3. 


(L) Petit Treaſon ; What. 
(L 1.) To kill a Maſter. 


| QO, by the /f. 25 Ed. 3. 2. petit treaſon is, quant un ſervant tua for 
O maifter ou un feme tua ſon baron, ou quant home ſeculer ou de religion 
tua ſon prelate a que il doit foye et obedience. ö | 

So, if a ſervant kill his miſtreſs. H. P. C. 23. 

Or, his maſter's wife. H. P. C. 23. 3 Inf. 20. 

'Tho' the ſervant be departed from his ſervice, but kills upon malice 
there conceived. H. P. C. 23. 3 Inft. 20. | | 

So, if a ſon, who has meat and drink from his father, kills him; 
for he is a ſervant. H. P. C. 24. 3 Inft. 20. ö 

So, if a man, by the procurement and in the preſence of a ſeryant, 
kills the maſter, it is treaſon in the ſervant, tho' only murder in the 
other. H. P. C. 25. Dy. 128. 3 Inſt. 20. 1 

So, if the man was procured only to rob the maſter. Dy. 128. 

Or, only to beat the maſter, and he kills him. 

But if the maſter be killed by the procurement, but in the abſence 
of the ſervant, the ſervant is only acceſſory to the murder. H. P. C. 
23. 25. 2% Wl ; 
"But being in the ſame houſe, tho' not in the ſame room, is a pre- 
ence. H. P. E, . | 

If the ſervant attempt to aſſaſſinate a ſtranger, but by miſchance 
kills his maſter, it is treaſon ; for he had a murderous intent. 

And a circumſtance, which makes a man guilty of murder, makes 
a ſervant guilty of petit treaſon. H. P. C. 24. 

But it a ſervant kills his maſter without malice, it is only mam 
laughter. H. P. C. 24. | 


3 


(L 2.) Huſband. 


If a wife kill her huſband, it is petit treaſon. H. P. C. 232. 
So, if ſhe intend the death of another, and the huſband is killed. 
Or, if a ſtranger kill the huſband by her aſſiſtance. H. P. C. 23. 
Or, a ſervant, by her procurement, tho' ſhe be abſent. H. P. C. 
23, 24, 25. 3 Inft. 20. Dy. 332. 
7 I 
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If the defires her daughter to give powder to her huſband for his 
recovery, which ſhe does in her abſence, whereby the huſband i is | 


poiſoned. R. Kels, 53 
But if a ſtranger Kat the huſband by the procurement of the wife 


who is abſent, ſhe is only acceſſory to the murder. H. P. C. 23, 25. 
a. 3 Ini. 20. 
* = huſband k kill his wife, it is only murder. 
(L 3.) Prelate. 


Tf a clerk * or ſecular kill his ſuperior, it is petit treaſon. 


. C. . 3 U. 
[It is a ſpecies of — and a perſon guilty of it may be in- 


dicted for murder; and if murder is excepted in a pardon, petit 


treaſon is thereby excepted. Poſter, 324, 325+] 
Aiders and 3 * petit treaſon are within the ff. 25. Ed. 3. 2. 


H. P. C. 24. 3 bt. 
A man for petit Fer Nall have jenen to be drawn and 


hanged. H. P. C. 24. 268. 3 Iuſt. 211. 
A woman to be drawn and burnt. H. P. C. 24. 268. 3 Inf. 211. 


Fide paſt. (I 4.) 
(M) Felony; Homicide. 
(M 1.) Murder. 


(M.) By ꝛvhem G) Dodlibet crimen capitale felles animo perpetralim 


committed.) is felony. Co. L. 391. a. . 
And anciently high treaſon was pardoned by this word, felony, but 
not of late times. Co. L. 391. a. 


But petit treaſon, homicide, Kg robbery, arſon, rape, and 


larceny, are now felonies. Co. L. 

Hemicide comprehends murder, Hanflaugkter, death by chance, /: 
defendende, or for juſtifiable cauſe. 

Murder is, when à man ſane and above the age of diſeretion kills 


another within the realm, on malice prepenſe. H. P. C. 43. 3 LA. 


47. | 
CThere is no particular w ay of killing another, which is neceſſary 


to conſtitute a murder, but it may be committed in as many ways as 
there are by which an end may be put to life. Strange, 884.) 

If a man upon malice kill another it is murder, tho' he was drunk. 
4 

Tho' . infanit if he be above the age of diſcretion. 


Or, under the age of diſcretion, if by circumſtances it appears that 
he knew what the action was; as, by excuſes, endeavouring to con- 


Veal, Wc, H. P. C. 43,44. 
[A child of ten years of age may be guilty of murder. York's 
Caſe, 1748, Vater, Jo.] 
So, if a man procure a lunatick, Sc. to kill. H. P. C. 43. 
Tho” a feme-covert, by coercion of her huſband. H. P. C. . 
But it is not fclony in a lunatick during his lunacy. Ai. P. C. 43. 
Nor, in a non compos. H. P. C. 43. 
Nor, in an infant, who does not know good from evil. H. P. C. 


43» 44 - (M 2.) 
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M 2.) Whoſe death ſhall be murder.) It is murder, th? the man 
killed be an alien, or denizen. 3 If. 50. "I 

Or, attainted of high treaſon, or felony. 3 Infl. o. 

Or, in a præmunire. 3 3 . 50. 

Or, abjured. ' 

Or, convicted and under excution n for another crime. R. 3 Mod. 
68. 

But the perſon muſt be in rerum natura ; and therefore, if a wo- 
man privement enſeint by a potion deſtroy the child before it be born, 
it is not murder, H. P. C. 53. 3 IH. 50. 


Or, if another by a ſtroke given to her, deſtroy it. H. P.C. 53. 


In 
; Leni if it be born, and afterwards die by means of the potion, or 
the ſtroke, it is murder. H. P. C. 53. 3 It. 50. 
And he who adviſes the deſtruction before the birth, is acceſſbry to 
the murder. H. P. C. 53, 54. 3 Ii. 51. | 
By the ff. 27 Fac. 27. if a woman delivered of is, which being 


born alive would be a baſtard, endeavour by burying, drowning, So. 


by herfelf or others, ſo to comcagd its death, that it may not appear 
whether born alive or not, it is murder, unlels ſhe n by one wit- 
nels at leaſt, that it was born dead. 

The killing muſt be within the realm; for if a man be killed in 


partibus tranſmarinis, it is triable by the cdnſtable and marſhal, and 


not by the common law. FH. P. C. 54. 3 Inf. 48. 

Stroke and death upon the high ſea ſhall be tried by the admiral, or 
by commiſhon upon the ff. 28 H.8. 19. H. P. C. a. 

Stroke upon the ſca and death upon land cannot be puniſhed. 
„ 

[By the ft 2 Geo. 2. 21. if any perſon ſhall be felonioufl p ſtricken 


or poiſoned on the ſea, or out of England, and die in England, or be 


ſtricken or poiſoned in England, and die on the ſea or out of England, 
an indictment, found in the county in England where ſuch death, 
ſtroke, or poiſoning ſhall happen, ſhall be as good and effeCtual in 
the Jaw, as if ſuch felonious ſtroke and death thereby enſuing, 28 
ſoning and death N enſuing, had happened in that county.] 


[M z.) Felp de ſe.] Ik a man being compos mentis, and of the age 


of diſcretion, kill Hanſa, it is murder. H. P. C. 28. 3 Inſt. 54. 
Or, if he gives kimnkls a mortal wound, of which he dies within 
a year and a day. H. P. C. 28. 
Or, if he purſues B. with intent to kill him, B. runs away and 
falls with his knife drawn in his hand, the purſuer falls on the knife, 
he is felo de ſe. H. P. C. 28. 3 Inft. 54. 


Otherwiſe, if B. ſtands with a naked Weapon for his * and 


A. runs upon it. H. P. C. 29. 


(M 4.) What manner of death.) It is murder, if a man upon ex- 
preſs malice poiſon another. II. P. C. 53. 3 Inſt. 3. 

Or, kill him with a ſword, gun, bow, or any other weapon. 
H. P. C. 53. 3 nfs. 48. 

. . Walk. ſmother, ſtrangle, Ser. to death. H. P. C. 53. 
3 Inſt. 48. 

Or, famiſh. H. P. C. 5% 3. Jiſt. 48. o 
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Or, ſeton a to kill him. H. P. C. 53. 3 inf. 49. 

Or, by any K maliciouſly put . to 3:3. 4 | 

Or, give him a mortal wound, of which he dies within a year and 
aday. H. P. C. 55. 3 Ii. 37. | 

Or, maliciouſly does any act, upon which death enſues, within 3 
year and a day. ; | 

As, if he lay a ſick man in the cold. H. P. C. EM 3 Infl. 48. 
Or, expoſe an infant till the cold, or a kite, &'c. kill it. H. P. C. 
| 311 A., B. and C., in order to obtain the reward for apprehending 
highwaymen, conſpire to procure D. to rob, which he does, and on 
the evidence of B. and C. he is convicted and executed, it is not 
murder. Macdaniel, Bery, and Jones's Caſe, Foſter, 131.] 


.) What. fhall be malice prepenſe. Expreſs malice. Malice 
by as is when the fact is — with lach circumſtances as 
are the ordinary ſymptoms of a wicked, depraved, malignant ſpirit; 
or an action 9 from a wicked and corrupt motive; a thing 
done mala animo, mala conſcientia. Feſter, 256. 
Malice which makes killing to be murder may be expreſs ; as, a 
precedent menace. | 
Or, lying in wait. | 
Or, a precedent quarrel. H. P. C. 48. LE, 
So, if two men appoint a time or place of combat and one of 
them is killed, it is murder. H. P. C. 48. | | 
Or, if without appointment they meet and fight, upon malice. 
H. P. C. 47- Bot: | 
Tho? he that killed gives the firſt blow. H. P. C. 47. 
 *Tho' he that kills declines the duel, and was only perſuaded to it 
by importunity, and to fave his honour. H. P. C. 48. | | 
Tho' he that kills refuſes to ſtrike, but offers a pot of ale to the 
other to touch him; whereupon B. ſtrikes and A. kills him. H. P. C. 
48. Strange, 773. | 
Tho the quarrel was ſudden, and thereupon a duel appointed for 
the next day. H. P. C. 48. 3 Inft. 51. 5 Re 
.  Altho' he that kills, after the firſt ſtroke, flies to a wall and then 
kills the other in his own defence. H. P. C. 42. 47. | 
Or, if the duel be fought after the paſſion cools. R. 1 Lev. 
187. | | | | 
[If A. and B. play, then wreſtle, then cudgel, A. gives B. a ſmart 
ſtroke, B. grows angry, throws away his cudgel, they fight in earneſt, 
are parted; A. goes away angry, and threatens to fetch ſomething, 
and ftick B.; he changes his clothes, returns with a ſword concealed, 
and a cudgel in his hand, draws on a diſcourſe of the quarrel, and 
offers to cudgel if B. will keep off his hands; A. drops the cudgel 
which B. takes up, and gives A. two blows on the ſhoulders; 4- 
draws out the concealed ſword, ſays, « ſtand off, or Pl ſtab you,” 
thruſts at, but miſſes him, B. goes back, A. ſhortens his ſword, leaps 
towards B., ſtabs him, and he dies; it is murder. Maſon's Coſe, 
1756, Foſter, 22 | | 1 
Fl A. and Z. quarrel, offer to figkt, are prevented, ſtay an hour 
in company, B. offers to make it up, A. refuſes it, B. Feng away 
with the reſt af the cc mpany, called back by 4., they fi ht and B. is 


killed; 


qosviens, 43 


kited; - It is murder i in A., tho' it was found that there was no recon- 
ciliation, tho” B. gave 4. three wounds, and owned he received his 
wounds fairly. Rex v. Oneby, T. 13 G. en great deliberation, by the 
tevelve Fudges unanimouſly, Ld. Raym. 1485. Str. 766. 5 | 

[On a ſpecial verdict, the court are judges of the malice, and whe- 


there there was time to cool, or the act deliberate or not, and not, 


the jury. By all the Faun, ibid.] 


(M 6.) Tho it duet not extend t the Hf So, if 4 man is. killed 
upon malice, it is murder, tho' the malice did not extend to his life, 
but only to a corporal dama mage. H. P. C. 49, 50. 

As, to beat him. #. P. C. 49. a 


(M 7.) The againſt a frranger.) So, if the mt was jock an- 
other; as, if A. with malice aims at Br but kills C. H. P. C. 

If A. intends poiſon for B. but by miſadventure C. it. 
H. P. C. x9. 

If A. with malice aſſaults the maſter, and in n the quarrel kills the 
ſervant. H. P. C. 50. 

If there be a duel upon malice, and C. attempts to part chem, and 
one of them kills him. H. P. C. 50. 22 4 71. 

So, in the caſe of a ſudden ie where no felony is committed nor 
wound given, if a perſon interpoſing to part the combatants giving 
notice to them of his friendly intention, ſhould be killed by either of 
the combatants, it would be murder 1 in the perſon ſo killir 18. Fgſter, 
272. Vide M. 20.] | | 1 3 

(M 8.) Aiding one abb has malice.) So, if the malice be in . 
perſon as, if one commits murder, all preſent and aiding are guilty 
of murder, tho' they had no particular malice againſt the perſon 
killed. H. P. C. 5 15 

As, if there be a duel upon malice between H. and B., and C. be 
ſecond to A. who kills B.; this is murder in C. H. P. 6. * * 
Rex v. Borthwick, T. 19 Ges. 3- Dougl. 207.] | 


(M 9.) Malice implied. If a man kills without u . ] [In 
all poſſible caſes deliberate lomicide is murder, whatever the provo- 
cation may be. Foſter, 296.] | 

And in ſome caſes implied malice. makes the crime e murder; for 
the law preſumes malice, when a man kills another without ſuſkicicut 
provocation. H. P. C. 45. 3 If. 52. 

As, if he kill ade a LAS dilterts his face 1 ridicules him. 
H. P. C. 45. R. Cro. El. 778. 

Re who provokes him only by indecent words : as, if a maſter 

kill his apprentice that anſwers him laucily. 10th October 1666, 
Greys Caſe, Com. 15. R. 1 Lev. 180. a 

But here a diain gion muſt be made; for if the party killing on 
ſuch provocation make uſe of a deadly weapon, or otherwiſe manifeſt 


an intention to kill or to do ſome great bodily harm, it is murder; . 


but if he had given the other a box on the ear, or had ſtruck him with 
a ſtick or other weapon not likely to kill, and had unſuckily againſt 


his intention — it had been but * J Ner, 29 * 
Vor. IV, Or, 
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Or, with a ſword kills a ſervant that refuſes his command. R. 
8 W. 3. Keate. Com. 13. F 

Otherwiſe, if a man gives his ſervant proper correction, and kills 
him by an unlucky ſtroke; that is only manſlaughter. . Turner; 


- Boz if a man be cutting wood in a park, and the parker ties him 
to an horſe and beats him, whereby the horſe runs away and kills the 
man, it is murder. R. Cro. Car. 131. H. P. C. 4 

So, if one ſtrike a child in the high ſtreet with his dagger, of which 
he dies. Sav. 67. 

[If A. throw a bottle at B. and then draw his ſword, and B. throw 
another bottle at 4. and A. ſtab B., it is murder. Jg fer, 296. Ma- 
gridge's Caſe. | 


(M io.) Unlawful af.) When a man ob an unlawful act and 

2ath enſues, it is murder; as, if a man rob an orchard, and being 
rebuked by the owner, kills him. 

If a man commits a riot, and in the doing of it another is killed, 
H. P. C. 47. 
If malefactors in a a park kill the parker. H. P. C. 46. R. Pal. 
35. Sav. 67. 

Tho! the parker ſhoots, and upon flight purſues them, and then is 
killed. H. P. C. 46., Pal. 35. 

So, if a man aſſaults another to rob him, and after 3 and 
ſtroke, kills him. H. P. C. 45, 46. 

And if ſeveral do an unlawful act, and one of them kills a man, it 
is murder in all aiding the unlawful att. H. P. C. 51. 

If ſeveral be indicted, 4. as giving the blow, and the others as 

reſent, aiding and abetting, evidence that one of the others gave the 

blow and that 4. was only preſent, &c. will ſuppoft the indictment. 
x IL-H. P.C. 437 

And in all Rf to give aid, tho? only lookers on. H. P. C. 51. 

* Tho? out of fight, in another room, or at half a mile diſtant i in the 
ſame park. H. P. C. 51. 

[But on a ſpecial verdict, principals in the ſecond degree cannot be 
affected, unleſs the jury find expreſsly, that they were actually preſent, 
or that ſome acts were done by them which unavoidably ſhew that 


they were preſent, or that they were of the ſame party, on the ſame 


purſuit, and under engagements and expectation of mutual defence 
and-{upport from the perſon who did the fact. Doug. 207.] 

If A. begins a riot, which continues for an hour, and then B. is 
killed by another, it will be murder in 4. R. 1 Sal. 334, 335- 

{To render the killing murder in all thoſe who aſſembled to do an 
unlawful act, it muſt appear that it was committed in proſecution of 
ſome unlawful purpoſe : thus, ſmugglers aſſemble to run wool, officers 
oppoſe, a ſmuggler fires a gun, and kills another ſmuggler if it 
does not appear it was levelled at the officers, the other ſmugglers 
preſent are not guilty, for it does not appear it was in ET 
- the purpoſe for which they aſſembled. Plummer's Caſe, Foſter, 


52. 
35C7 hree ſoldiers go to rob an orchard, two get up the tree, the third 
ſtands at the gate with a drawn word, the owner's ſon _— 
2 þ eizes 


= 


ſeizes him, he ſtabs him; thoſe in the tree not guilty; otherwiſe, had 
they came with a general reſolution againſt all oppoſers. Per Holt, 
Faſter, 353.4 | 5 5 | | | 
{A general reſolution againſt all oppoſers may be collected from 
their number, arms or behaviour, at or before. Bid. | 
4, How the above caſe is reconcileable to this doctrine? for the 


ſoldier ſtanding at the gate with a drawn ſword indicates a general re- 


ſolution to reſiſt all oppoſers, if the two robbing the tree knew of the 
circumſtance of the drawn ſword and conſented to it.] | 
II A., B., and C. ride out to commit a robbery, C. turns into an- 
dther road, and joins them no more; A. and B. rob on the ſame day; 
C. is not guilty. Fgſfer, 354. ]]] . 

[If perſons aſſemble for a lawful act, and proſecute it lawfully ; 
and others oppoſe, and one of the oppoſers is killed; none are guilty 
but thoſe who actually aided or abetted in the fact. id.] 


(M 11.) AF apparently miſchievous. When a man with a miſchie- 


vous intent does an act apparently miſchievous, and death enſues, it 
is murder, | I | 3 
As, if he ride among a multitude with an horſe uſed to kicking. 
1.0. 4. 


If he throw a ſtone over an houſe among a multitude to hurt them. 
H. P. C. 44. 3 Inft. 50. ; | 

If he wilfully prepare poiſon and lay it for any perſon. H. P. C. 
44. by the /. 1 Ed. 6. 12. 3 It. 52. | | 


(M 12.) Killing an officer.] When an officer is killed in the exe- 
cution of his office, it is murder; as, a watchman or conſtable. 
H. P. C. 45. Sav. 67. 3 Inſt. 5 2. | 5 

Serjeant or magiſtrate. H. P. C. 45. 3 Inſt. 5 2. Sav. 67. 

Or, any in their aſſiſtance. H. P. C. 45. 3 Iiſt. 52. Foſter, zog. 

(Tho! it is not on the ſpot, but coming or going. Fofter, 308.] 

(Or, if he interpoſe to prevent miſchief, or endeavour to appre- 
hend felons ; tho” not preſent, but on hue and cry, or freſh purſuit. 
Foſter, 309.] S | 

[But the officer ſhould be known, or notify with what intent he 
comes, by commanding the peace, &c. Fęſter, 310.] 

Tho” he be not known to be an officer. . H. P. C. 45, 46. 

Tho! the proceſs is erroneous. H. P. C. 46. | 


[In arreſts on proceſs, he ſhould give notice of his authority. 


Fofter, 311.) 5 | | 
But if the officer does what is not warrantable, it is only man- 


laughter. H. P. C. 46. - R. Mar. 4. 
If the proceſs miſtakes the name, or addition of the party. Dy. 
88. a. in marg. R. Fon. 346. PM 
llt is ſufficient, that the proceſs is not defective in the frame, and 
iſſue in the ordinary courſe, tho? there was error in the proceedings 
before; and if the warrant is produced at the trial, the judgment or 
decree need not. Per Hardwicke C. ]. Reger Caſe, 1735, Did. 
Vide Forcible Entry, (D 18, 19.) | | | 
[If the proceſs is defeCtive in the frame, if there is a miſtake in the 
name or addition of the perſon on whom it is to be executed, or if 
his name or the name of the —_— is inſerted without authority and 
| F f 2 | after 
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436 "TVS TICES. 
after iſſuing the proceſs, or the offieer exceeds his authority, and is 
killed, it is only manſlaughter in the perſon whoſe liberty is invaded. 
Fgſter, 312.] ED” 

LAs to ſtrangers, it has been ruled, that if a perſon is unlawfully 
deprived of his liberty, a ſtranger may attempt his reſcue, and if he 
kills, it is manſtaughter ; for that when the liberty of the ſubject is 
invaded, it is a provocation to all the ſubjects of England. Tooley's 
Caſe, 4 Ann. Sed gu. Foſter, 312. & ſeg.)J | | 

There muſt have been a felony committed, to bring a private per- 
ſon within the protection of this law. Foſter, 378.) . 

If there has been a felony, but not by the perſon purſued, and one 
endeavouring to arreſt, kills, or is killed, it is not murder in either 
caſe, but manſlaughter. IId. | | 

But if A. a peace-officer has a warrant to apprehend B. by name, 
for felony, or B. is indifted for felony, or the hue and cry raiſed 
againſt him by name, and he, tho” innocent, flies or reſiſts, and A, or 
any joining, is killed by B. or any of his accomplices Joining in that 
outrage, it is murder. Fide M. 20.] 


- 


(M 13.) Officer exceeding his juriſdiction.] When an: officer of 
Juſtice exceeds the limits of his juriſdiction in the death of another, 
it is murder; as, if a juſtice of peace gives judgment for high trea- 
fon, and the officer executes, it is murder in both. H. P. C. 35. 

If a juſtice of peace give judgment of death for a treſpaſs, it is 
murder in him; but the executioner is excuſed. Bid. 

5 A judge executes a criminal; for that belongs to the fherift, 
id. | 255 5 
Or, if a ſtranger does it of his own head. Bid. | 8 

So, if a ſheriff behead a man condemned to be hanged. Bid. 

[But if an officer, by warrant from the crown, beheads à perſon 
under ſentence of death fot felony, or a woman for treaſon, it 1s not 
murder nor criminal. (Vige X f. 3. pt.) Fofter, 268.) 

If any execute martial law in time of peace. H. P. C. 46. 

If a gaoler by dureſs kill his priſoner. Bid. | 

If a gaoler carries his priſoner, againſt his will, whom he knows 
has never had the ſmall-pox, but fears it, to a place where he knows a 

rfon having it is, and the priſoner catches it and dies, it is murder. 
Vide Caſtel v. Bambridge, H. 3 G. 2. Str. 854. 

[If a gaoler (as warden ot the Fleet) has a lawful deputy, whoſe, 
ſervant by drre/s (of confining in an unwholeſome room) Kills his 
priſoner, it is not murder in the principal, tho' he ſometimes acted as 
warden, and once ſaw the deceaſed in the unwholeſome room. Rex 
V. Haggins, M. 4G. 2. Str. 882. Ld. Raym. 15754-} 

{But it is murder in the ſervant. id. {ps 
If defendant in a civil ſuit, fearing arreſt, flies, officer purfues, 
and in the purſuit kills, it is murder. Per Hale, 48 1. ES 

Or, manſlaughter; according to circumſtances. Per Foſter, 271. 
| [Perſons having authority to arreſt or impriſon, uſing the proper 
means fot that purpoſe and being killed in the ſtruggle, it is murder 
in all who take 2 part in ſuch reſiſtanee, and this will hold in all 
caſes, whether civil or criminal. Hefter, 270. ; c 
so, in caſe of breach of the peace, or any miſdemeanor fhort o 


felony. © id. 
g (M 14) 


| n 8 
NM 14.) Homicide upon the ſtat. 1 Fac. 8.) By the þ.. 1 Fac. 8. any 


who ſtabs a perſon, not having a weapon drawn, nor firit ſtricken, - 
ſo that he de in ſix months, tho' malice aforethought cannot be 
proved, ſhall ſuffer as for murder (except in caſes of ſelf-defence, 
misfortune or for preſerving the peace, or chaſtiſing his child or ſer- 
vant). f 
(Abe the words of the ſtatute be general, yet caſes coming within 
the letter of the act, and not covered by any of the exceptions, have 
very rightly been adjudged not to be within the meaning of it, the 
juſtice or benignity of the law over-ruling the rigorqus penning of 
the ſtatute. Foſter, 298. 

CA cudgel, or other thing proper for defence gr aywoyance in the 
hand of the party, is a weapon drawn. Fofter, 300.] 

Not having e ftruck, means not having given the firſt blow; 
per eieven ꝓudges. Contrs per R ichardſon and Holt. It means, be- 
fore the mortal wound was given. Foſter, 301. 138 

But this does not extend to perſons preſent, who do not give the 
ſtab. H. P. C. 58. X. Al. 44; | 

As, a huſband ſtabbing adulterer is not within the act. ] 

Nor, a man aſſaulted by thieves in his houſe.) 

Nor, if an officer puſhes into a gentleman's chamber early to ar- 
felt him, and does not tell his buſineſs, nor uſe words of arreſt.] 

[Nor, if one concealed in a cloſet, but no thief, is ſtabbed, on a 
ſudden outcry of thieves in the night time. fer, 298.] 
Nor, to a perſon who in a paſſion throws a hammer at another. R. 

. 433. &5 | £54 
SA or ſhooting an arrow, or thruſting with a ſtaif or blunt 
weapon, are within the ſtatute, but throwing any weapon, not. 
Þifter, 300. 55 | 

Nor, to thoſe, who are not indicted upon the ſtatute. H. P. C. 
58 
0 


The indictment need not conclude contra for mam. flatuti. H. P. C. 
59. Al. 44. 7 | 
And tho' the indictment be upon the ſtatute, the jury may find 
manſlaughter generally. H. P. C. 58. Al. 44. | 5 

[It the offence is barely man{laughter at common law, the priſoner 
5 rarely convicted on the ſtatute. Fyfter, 299.) | 
If the perſon killed had thrown a pot at the other, he ſhall be ſad 
to have had a weapon drawn. R. per five J. 3 Lev. 256. 
Fide poſt. (I F.) „ | 


(M 15.) Manſlaughter. 


(M 15.) F one bill pon a reaſonable provocation. The diſtinction 

tween murder and manſlaughter began upon the plan of the Moſaic 
law. Eg. Ca. 270. TE, ENG 

And therefore, where a man kills another upon a reaſonable pro- 
Vecation given, it will be only manſlaughter. | 

As, if a ſon having been beaten complain to the father, who goes 
three-quarters of a mile, and beats the perſon that miſuſed his ſon, 
upon which he dies. H. P. C. 48. R. 12 Co. 87. | 


If a ſervant, ſeeing his maſter aſſaylted, kills the aſſailant. H. P. C. 
$4, 2, Te. | | 
Ft 3 Ea x 


% 


If a ſtranger ſeeing two men fighting, helps one and kills the other, 


H. P. C. 52. R. 1 Sid. 160. 12 Co. 87. Prey 

If a man ſees another taken by a preſt maſter, who upon demand 
refuſes to ſhew his warrant, and for this he kills the preſt maſter. R, 

per eight F. | | = 

If a collector of tallage makes a diſtreſs, and, being reſiſted, kills. 
R. 1 Vent. 216. | | 33 

If a man ſees his wife in adultery, and kills the adulterer. R. 

| 1 Vent. 158. Bo | 

| If a'man kills an officer who arreſts him without warrant. 

+ Or, who exceeds his warrant ; as, if he break an houſe to make 
an arceſt. H. P. C. 46. INE 

If a man kills another, who attempts to enter into his houſe upon 
pretence of a title. H. P. C. 40. 57. 4 . 

Or, to recover a poſſeſſion gained by force. H. P. C. 40. 56. 

If an officer on the impreſs ſervice fire in he _=_ manner at the 
hall-yards of a boat in order to bring her to, and kill a man, it is only 
manſlaughter. Cowp. 830.) | 

[If a traveller, before he lights from his chaiſe, fires his piſtols, and 
kills one by accident, it is manſlaughter. Rex v. Burton, M. 8 G. 
Str. 481.] | | | | 

[Two bailiffs who killed a priſoner (Mr. Lutterel) in his own houſe 
by giving him nine wounds with a ſword, and ſhooting him with a 
piſtol when he was fallen on the ground, found guilty of man- 
ſlaughter only; becauſe it appeared that he had given one of them 
a blow with his cane. He had a ſword, which was drawn and 
broken; how did not appcar. He had brought the piſtols into the 
room, and declared he would not be forced out of his lodgings. He 
threatened the officers. Both the officers were ſlightly wounded. 
Rex v. Reaſon and Tranter, H. 8 G. Str. 499. Faſter, 292.]J 

[If the captain of a ſhip has a preſs-warrant, directing that no 
feurſon but a conmiſſuon-officer is to be intruſted with the execution of it, 
and his name to be jnterted on the back of it; and he accordingly 
appoints his lieutenant, 2 favs in the ſhip, and the captain ſends his 
boat with ſome of the crew to preſs, and ſome leagues off they board 
a ſhip, and attempt to preſs, and one of them is killed, it is man- 

| laughter ; for they did not act according to the warrant. Breadfort's 
3 Cafe, 1743, Laber, 154.) : 
| N. B. It <vas on occaſi:n of this caſe that Mr. Juſtice Foſter publiſhed 
his celebrated argument, aſſerting the legality of impreſſing mariners fer 
the ſea ſervice. | 

[There is a ſpecies of homicide excuſable in felf-defence, diſtin- 
guiſhable from homicide juſtifiable, and from manſlaughter : thus, 
where A. and B. quarrel ſuddenly and fight, and A. before any mor- 
tal wound given retires as far as he can, but being purſued by B. and 
obliged in order to fave his own life, kills B.; this is homicide ex- 
cuſable /e de:fendendo, and it matters not who gave the firſt blow but 
if A. did not retire before any mortal blow given, it is manſlaughter 
and if A. gave the firſt aſſault on malice, which muſt be collected 
from circumſtances, and to give himſelf colour retreated, and then 
turned and killed B., this is murder. Fefer, 277.] 


j 
f 
| 
| 


(M 16.) Upon ſudden guarrel.] So, upon a ſudden quarrc] : a8, 


if 
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if two quarrel for the wall and fight, and one of them is killed. 
H. P. C. 57. 3 1ft. 55. 


If two quarrel and one of them fetches a weapon and kills the 


other. H. P. C. 56. of ve) 
If two fight, and one of them breaks his ſword, and a ſtranger 


ives him his ſword, with which he kills the other; this is man- 
ſlaughter in both. H. P. C. 57, I 

So, if two quarrel and agree to fight, and fetch their ſwords, and 
the one kills the other; for the blood never cooled. H. P. C. 48. 


56. 3 List. 55. - FR = 
So, if two quarrel and part, and preſently meet and fight, and one 


of them is killed. H. P. C. 56. | 
Tho' there was former malice ; if they were reconciled and quarre 


upon a new occaſion. H. P. C. 49. T | 
If they fight upon malice, and are parted, and afterwards fight 


again upon a ſudden. H. P. C. 49. | 
If A. and B. have malice, A. challenges, B. refuſes, but ſays lie 
will go to ſuch a town, and in the way A. aflaults, and B. kills him. 


H. P. C. 48. | 


A. gives provoking language, B. ſtrikes, combat. enſues, A. is 
killed; manſlaughter. Fer, 295.] 1 

[B. draws his ſword, makes a paſs at A., his ſword then undrawn; 
A. then draws, combat enſues, A. is killed; murder. But if B. had 
my drawn, but not made a pals till A. had drawn alſo, manſlaughter. 
bid. Es 

[If A. comes home drunk, his father orders him to bed, he refuſes, 
a ſcuffle enſues, B. another ſon gets out of bed, throws 4. on the 
ground, beats him, and A. in the ſtrife wounds B. with a penknife, 
and he dies, it is manſlaughter. Feſter, 278.] a 

If on words ariſing in the ſtreet, a woman ſtrikes a man in the 
facc with an iron patten, and draws much blood, and he gives her a 
blow on the breaſt with the pommel of his ſword ; ſhe flies, he purſues 
and ſtabs her / in the back; it is manſlaughter. Stedman's Caſe, 
IFfler, 292. Vide 5 Burr. 2794-] | | | 
| [Two boys fight, the one who is worſted runs to his father all 
bloody, the father takes a ſtaff, runs three quarters of a mile and 
beats the other boy who dies of the beating; this has been held only 
manſlaughter. Vide Foſter, 294. | | 


(M 17.) Upon an unjuftifiable act.] Upon an act not juſtifiable, 
tho' done without a miſchievous intent; as, if a perſon in wreſtling 
kills another. H. P. C. 7 | | 

Or, in play at foils. Bid. R. A. 12. 
Or, at hand-ſword, without the king's command. H. P. C. 32. 
Or, in juſting, without the king's licence. (Vide 3 Inft. 56.) 


If a man, ſhooting or throwing ſtones into an highway, kills an- 


other. H. P. C. 32. 44. 58. 
Or, ſhooting at a deer in a park. H. P. C. 31. 3 Inf. 86. 
Or, rides a wild horſe among a concourſe of people. H. P. 8 
Or, whips a horſe in the ſtreet to make him run ſpeedily, where- 
by a child is killed. H. P. C. 58. | | 
[Or, if a man duped and encouraged by a concourſe of people, 


throw a pick-pocket into a pond adjoining to the road, to revenge the 
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theft by ducking him, but without any apparent intention to the 


away his life, and the pick-pocket be drowned. Old Bailey, 178 57 


Leach's Notes to Hawkins, vol. 1. 125.) 


(M 18.) Homicide. 


Homicide is excuſable, when done upon inevitable neceſſity ; as, 
for one's pwn defence; for if a man be aſſaulted and retreats to a 
wall, and then in his defence kills the purſuer, it is not murder, nor 


manſlaughter. H. P C.qi. And this by the A.. Glo. 9. 2 Jul. 315, 


* 


So, if he retreat, when he can, without danger of his life. 

Or, till he fall down. H. P. C. 14. | 

Or, if he does not retreat, where the purſuit is ſo fierce that there 
cannot be a retreat with ſafety of life. H. P. C. 41. 3 Inf. 56. 

Tho” there was malice between the affailant and the perſon wha 
killed him in his own defence. H. P. C. 42. | 

But if a man ſtrikes the aſſailant before retreat, and then kills him 
in his own defence, this is manſlaughter, H. P. C. 42. 


(M 19.) By chance-medley.) Or, when done by miſadventure : as, 


| where a man does a lawful act without a bad intent, and death enſues. 


H, P. C. 31. By the „f. 52 H. 6. 26 de Marlb. 2 IH. 148. 315. 

As, if a man be ſhooting at rovers, or at a bird, and by chance 
kills another. H. P.C.31. 3 1n/. 56. | 

[It is only an act malum in ſe, not barely malum probibitum, that 
prevents the death being chance-medley ; thus, an unqualified perſon 
thoting at game, falls under the ſams rule as if qualified. Foſter, 

259. 5 2 | 

787 cutting wood, and the ax-head flies off and kills. H. P. C. 31. 
Or, juſting by the king's command. H. P. C. 31. 

If a Either correCts his ſon, and by accident kills him. H. P. C. 31. 
Or, a maſter gives proper correction to his ſcholar. H. P. C. 31, 

Or, to his ſervant. H. P. C. 31. 

If parent or maſter correcting with dangerous weapon, kill, it is 
murder; with improper, but not likely to kill, as a cudgel, manſlaugh- 
ter: if with a proper inſtrument, and dus moderation, accidental death. 
Faſter, 262. | 8 

If a thief breaks an houſe in the night, and A. riſes and finds a 
ſtranger there by conſent of a ſervant, but not of the maſter, hiding 
himſelf, and ſuppoſing him to be the thief, kills him with his ſword. 
R. Mar. 5. 


[If death enſues from an accident, happening at innocent and al- 


Jowable recreations, as cudgels, foils, wreſtling, engaged in by 
mutual conſent in friendſhip, for trial of ſkill or manhood, or im- 


rovement in the uſe of weapons, it is chance-medley. ZFgfter, 259-] 
[This extends not to prize-fighting, or public boxing-matches for 
Jucre; nor to throwing at cocks. Fler, 260, 261.] | 
[If workman throwing rubbiſh out of a houſe, kills; if he gave 
warning, accidental death; if not, manſlaughter at leaſt. Fo. 
262. 
_ (If in London, or populous towns, ſuch warning not ſuſfigient, 
unlęſs early, and when few people are ſtirring. Feller, 263.J "if. 


if he did not, thro heedleſſneſs, manſlaughter; if he took all due 
care, accidental death. Foſter, 263.] | | 

[If a man finds a piſtol, tries it with the rammer, and thinks it un- 
loaded, carries it home, ſhews it his wife, touches the trigger, 'it 
goes off, and kills her, ruled manſlaughter ; - yet ought to have been 
only accidental death. Per Holt C. J. and Fofter J. Did. : 

[If a man goes with his wife on 3 Sunday, to dine at a friend's 
houſe, carries a gun, in hopes of ſport, diſcharges it before dinner, 
ſets it in a private. place in his friend's houſe, goes to church, returns 
home with his wife and neighbours, touches the trigger, and the gun 
having been loaded by another perſon while he was at church, kills 
his wife, he ſhall be acquitted. Fo/ter, 265.] ] | 


[Death enſuing upon an act unlawful, cannot be aceidental death; 


but if done deliberately, and with intention of miſchief, murder, if 
heedleſsly, manſlaughter. Fo/er, 260, 261.] _ | 


(M 20.) Jaſtifiable.] Or, when done by warrant of law, as, for 


the advancement of juſtice ; as, if an officer put another to death pur- 
ſuant to judgment. H. P. C. 35. e 


If an oſſicer, by warrant from the crown, beheads a man for felony, ; 


or a woman for treaſon. Foſter, 268.] | 

If a champion in a writ of right kills another ; or a combatant in 
an appeal. H. P. C. 37. | „5 

If a ſheriff, bailiff, Oc. having a warrant to arreſt one indicted of 
felony, kill him, if he will not obey the arreſt. H. P. C. 36. 
Fefter, 318. | = 

So, a perſon, who purſues upon an hue and cry. H. P. C. 36. 

So, if a perſon arreſted for felony, when a felony is done, eſcapes 
from his conductors to gaol, and they cannot retake him without 
killing him. H. P. C. 36. 8 Rs 
If felony is committed, or a dangerous wound given, and the felon 
flies, and cannot be otherwiſe taken, and is killed by any perſon. 
Foſter, 271.] | f 
If rioters, c. oppoſe a lawful warrant of a juſtice, and one of 
them is killed. H. P. C. 37. / | 
| [If on a ſudden affray, tho' no felony committed or wound given, 
one interpoſes to part the combatants, giving notice of his intention, 
and is alaulted by tkem, or either of them, and kills. Fgſter, 272. 

90, in civil proceſs, if the party reſiſt, the ſheriff, &c. may kill 
him without retreating. H. P. C. 37. 3 bt. 56. | | 

Or, if in the arreſt the ſheriff kill him, it is not felony, H. P. C. 
37. 3 ft. 56. : | 

In an officer, in purſuit of -tranſporters of wool, after reſiſtance, 
kills one of them. 3 Med. 66. | 975 
4 If 2 priſoner aſſaults his gaoler, the gaoler may kill him. H. P. 

7. 3 Hf. 56. | | | 
0 3 A. a park fly or refiſt, the parker may kill them, H. P. 
C. 37- By the ff. 21 Ed. 1. de malefaftoribus in parcis. 


50, a man may kill a thief who attempts to rob him upon the 


highway, or in his houſe, H. P. C. 39. Declared by the ft. 24 H. 8. 5. 


3 Inft, 56. | 
And q woman him that attempts to raviſh her. H. P. C. 39. 


r, 
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[If a man driving a cart, Ec. kills; if he ſaw the danger, murder; 
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Or, a man, who attempts burning an houſe. H. P. C. 39. 


[If a man by violence or ſurpriſe endeavours to commit a felony 
on the perſon, habitation, or property of another, he may repel force 
with force, is not obliged to retreat, but may purſue his adverſary 
till he finds himſelf out of danger; and if in a conflict between them 
| he happens to kill, it is juſtifiable. Fofter, 273. Stat. 24 H. 8. 
| 3 8 
| [Or, a ſervant or by-ſtander may interpoſe, and if death enſues, is 
| Juftified. Fgſter, 274-] | . | 
Otherwiſe, if he attempt only a battery. H. P. C. 40. 
Or, if the parker, &c. had malice. By the ff. 21 Ed. 1. de male- 
aforibus in parcis. 2 pes 
In theſe eaſes the party ſhall be arraigned, and upon the ſpecial 
matter found, if it be-/e defendendo, or chance-medley, he forfeits his 
goods, but he ſhall have a pardon of courſe. H. P. C. 32. 40. 
If it be juſtifiable homicide, he ſhall be diſmiſſed without forfeiture, 
or pardon. H. P. C. 38. A | | 
In every charge of murder, the fact of killing being firſt proved, 
all the circumſtances of accident, neceſſity, or infirmity, are to be 
ſatisfactorily proved by the priſoner unleſs they ariſe out of the evi- 
dence produced againſt him, for the law 'preſumes the fact to have 


been founded in malice unleſs the contrary appear. Fgffer, 255.] 


N) Miſpriſion. 
(N 1.) Of Treaſon. 


LL treaſon includes miſpriſion. H. P. C. 127. 3 Inf. 36. 

By the /f. 5 Ed. 6. 11. concealment of treaſon ſhall be only 
miſpriſion. So, by the f. 1 & 2 Ph. & M. 10. 3 Iiſt. 36. 

The concealment is miſpriſion, tho' the treaſon be made fo by 
ſtatute. H. P. C. 127. R. Kels, 21. | | 

Tf one knows a counterfeiter of the coin, and does not diſcover 

him, that is a miſpriſion. H. P. C. 128. | 

By the ,. 13 El. 2. concealment of bulls, c. from Rome, is miſ- 
prifion of treaſon. | 

By the ,. 14 El. 3. to counterfeit coin not of this realm, nor cur- 
rent here, is miſpriſion of treaſon. | 5 

If A. be informed of a deſign and of the perſons, it will be miſ- 
priſion, tho? he ſays generally, that there is a plot, &c. for he ought 
to diſcover all that he knows of the deſign. Kele, 22. 

And he ought to diſcover it to a privy councillor, or a juſtice of 
peace, Semb. Kc, 22. H. P. C. 127. 3 Inft. 36. 

[Compaſlings or imaginations againſt the king by words without an 
overt act, is high miſpriſion. 3 Inf. 140.] | 

But the receiver X a traitor knowingly, if he comforts him, is a 
traitor. H. P. C. 127. 3 Infl. 138. But he may be indicted for 
miſpriſion only. 1 H. H. P. C. 374. | 

So, knowledge of treaſon, and aſſent, make a traitor. H. P. C. 
225. 

Or, approbation. Kele, 21. | 

Yet, concealment of a fact, not treaſon, is not miſpriſion. 


Kele, 33. 
33 So, 


_ 
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So, a man cannot be guilty of miſpriſion, without knowing the 
deſign and the perſons. Kele, 21, 22. EE e 

One convicted of miſpriſion of treaſon forfeits his goods, his land 
for life, and ſhall be impriſoned for life. H. P. C. 128. 3 1nff. 36. 


| (N 2.) Of Felony. 


All felony includes miſpriſion. 3 It. 140. | 

Mitprifion of felony is, when a man conceals the felony, H. P. 
C. 129. 3 Inſt. 139. TR 32 5 

_—_ it = —_ the concealment. ' H. P. C. 129. OY 

[Concealment of felonies in ſheriſfs or bailitfs of liberties is more 
ſevc.cly puniſhed than in others, viz. by impriſonment for one year, 
and ranſom at the king's will. In a common perſon impriſonment 
for a lets diſcretionary time and ranſom at the king's will, 3 Inft. 139. 

Miſpriſion of felony is incidental to a felony created by ſtatute as 
well as to one at common law. 1 H. H. P. C. 652. 708.] 

{Silently to obſerve the commiſſion of a felony, without uſing any 
endeavours. to apprehend the offender, is a miſpriſion. 1 H. H. P. 


C. 431. 448. 533. 2 H. H. P. C. 75.) | 
So, the concealment of treaſure-trove is a miſpriſion puniſhable 


by fine and impriſonment. 3 Inf. 133.] | 
(NJ z.) Other Miſpriſions. 


If a man ſtrikes in Weftminſter-Hall, ſedente curid, "it is a great mĩſ- 
priſion, for which he ſhall loſe his hand, his goods, the profits of his 
land for life, and ſhall have perpetual impriſonment. H. P. C. 13. 
3 Inſt. 140. | : 

8o, if he reſcues a priſoner from the bar of the court of Chancery, 
B. R., C. B., or Exchequer. H. P. C. 131. Vide 3 Infl. 141. 

So, if in the preſence of the ſame courts, or of juſtices of aſſiſe, 
or oyer and terminer, a man draws his ſword and ſtrikes another. H. 
P. C. 132. 3 Inft. 140. | | | 

Or, draws upon a judge, tho' he does not ſtrike him. H. P. C. 
132. 3 Int. 140. 3 

By the ff. 33 H. 8. 12. if a man ſtrikes in the king's palace and 
draws blood, he ſhall loſe his hand, and ſuffer fine and ranſom and 
perpetual impriſonment. (Vide 3 Inſt. 140.) . | 

If one utters coin, knowing it to be counterfeit, it is a great miſ- 
priſion, for which he ſhall be fined and impriſoned. H. P. C. 20. 
128. | 

So, if one of a grand inqueſt diſcovers the perſon indicted, or the 
evidence againſt him. H. P. C. 131. : 

Or, if a man diſſuades another from giving evidence againſt a 
felon. Ibid. | 8 | | 
So, if a man reproaches a judge. Bid. 3 Inft. 142. 

Or, aſſaults the attorney of the adverſe party. H. P. C. 131. 
Or, abuſes a juror, who gives a verdict againſt him. id. 
ide Contempt, Miſdemeanor. ) ; 


As to Praemunire. 
Vide Title Premunirs. 


| 
| 
| 
[ 
| 
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I) Felony to Goods. 


(O 1.) Robbery, what. 


(O 1.) A violent * Obbery is a felonious and violent taking of money 
; taking.) © or goods of any value, from the perſon of a 
man, putting him in fear. J. P. C. 71. 3 Inff. 68. | 

The indictment ſays, wiolenter & felonict cepit a perſon, &c. in ter. 
rorem, and therefore differs from an indictment of a cut-purſe, 
which ſays, clam & ſecrete q perſand. H. P. C. 71. 74, 75. 3 Infl. 
68, 6 : 85 | ; | ; 

But it is not neceſſary that the fact of actual fear ſhould either be 
laid in the indictment, or proved on the trial; it is ſuſficient if the of. 
fence be charged wolenter et contra voluntatem. It is ſufficient if ſuch 
circumſtances appear on the evidence, as are likely to induce a man 
to part with his property. Fofter, 128.] | 

IP a robber, by terror, prevails with a perſon to deliver his money 
and takes it, it 1s a violent taking. | = 

[Or, if he pull an ear-ring from a lady's ear.) H. P. C. 72. 


3 1"/t. 68. 


{Or, if an officer feloniouſly take money from a priſoner, not to 
take him to gaol, under colour of authority.] | 

[Or, obtain property by threatning to accuſe another of an un- 
natural crime. Leach's Notes on 1 Hawk. 149.] 

So, if he compels him to ſwear to fetch him money, which the 
robber receives, H. V. C. 72. 3 Inſt, 68. 

Tho' he has no weapon drawn to terrify. H. P. C. 72. 

If he cuts a girdle, by which a purſe falls to the ground, and the 
robber takes it up, it is a violent taking: H. , C. 72. 3 Infl. 69. 

Tho', upon ſeeing a ſmall ſum in it, he re-delivers it. HF. P. C. 72, 

Or, lets it fall and does not take it up again. H. P. C. 72. 
3 In}t. 69. | | - 

Or, has poſſeſſion of it in the fmalleſt degree, tho? the party rob- 
bed recover it, as where A. laid hold of the wateh- chain of H. and 
by a jerk removed the watch from the fob, tho' B. caught it im- 
mediately, and kept it.) | | 

But if he takes nothing, tho' he aſſaults to rob, it is no robbery. 
. i. | 

[By the ff. ) Geo. 2. 21. he ſhall be adjudged guilty of felony, and 
tranſported for ſeven years.] | 3 

Tho' he cuts the girdle, and the purſe falls to the ground, if he 
does not take it up. H. P. C. 72. 2 Inſt. 6 9. 

All aiding, or in company to rob, are principals, tho? only one 
takes it. H. P. C. 72. | | | 

If ſeveral come to rob A. who eſcapes z and afterwards one of them 


rides from the others, and out of their preſence, and without their 
privity, robs and returns to the company, are all guilty. H. P. C. 72. 


(If A., B., C., and D., in order to get the reward, agree that E. ſhall. 
procure a perſon to rob D., and E. procures F., and they two take - 
money and goods from D., it is not a robbery ; for it cannot be ſaid 
they were taken againſt his will. M. Daniel's Caſe, 1755, Hater, 


$24] 


[Yet, if A. in order to apprehend 3 highwayman goes out in 2 


chaife, and when the higliwaymau comes up and demands his money, 
gires 


- 


gives it him, and then ſeizes him, it is a robbery. Nordor's Caſe, 
Fofter, 129. „ | f 
Teint in my preſence is a taking from my perſon. H. P. C. 33. 
Inf. 69. | ; | 
: Far in the preſence is taking from the perſon ; but in a ſpecial 
verdict it muſt be exhreſely found that the party robbed was preſent at 
the taking up, otherwiſe only grand larceny, Rex v. Francis, P. 
8 Geo. 2. Str. 1015. B. R. H. 113. Com. 478. S. C. 
Taking beaſts out of a paſture in my preſence, after terror done 
to me by an aſſault or violence, is robbery. H. P. C. 73. 3 Inft. 69. 
If a nran being aſſaulted to be robbed, throws his money into a 


ditch, and the robber takes it. H. P. C. 73. 3 Infl. 69. 
Or, if he drops his hat, and the robber takes it. H. P. C. 73. 


(0 3.) Any value.] Tho' the value be under twelve- pence. H. 
P. C. 73. 3 Haff. 69. 
Or, only one penny. 3 1»/t. 69. 

Vide poſt. (Y 8.) | 

(O 4.) Larceny, what. 8 
\ Larceny is a felonious taking of the perſonal goods of another. 
H. b. C. 60. 3 Iiſt. 107. | NO | | 

If it be above the value of twelve-pence, it is grand larceny. 
H. P. C. 69. - A | | 
If under that value, it is only petit larceny. H. P. C. 70. 75. 

So, if of the value of twelve-pence. 2 Rol. 78. H. P. C. 70. 

[Larceny is alſo ſimple or mixed: ſimple larceny is a felonious 
taking and carrying away of the mere perſonal goods of another, not 
from his perſon nor out of his houſe: mixed larceny is ſuch as has all 
the properties of the other, but accompanied with either one or both 
of the aggrevations of a taking from one's houſe or perſon. 1 Hawk. 
134. 4 Bl. Com. 239. | f 

Grand larceny may be committed by a taking clam & ſecrets & per- 
fond ; as, by picking a pocket, cutting a purſe. H. P. C. 75. 

And the indictment for this mult ſay, clam & ſecrets; for if it. 
does not appear, by the indictment or verdict of the jury, to be clam 
5 ſecrete d perſond, it does not differ from common larceny. H. P. 

WEL | | 
Or, it may be committed in a man's habitation. H. P. C. 76. 
3 Inſt. 108. Vide poſt. (P 2, Sc.) | . 

Or, at large, without regard to the perſon or habitation of any 
H. P. C. 60. 3 Infl. 167. | 


(O 5.) Who may commit it.) An infant not of the age of diſcretion, 
ee years, may commit larceny. H. FP. C. 65. [Vide 3 Inſt. 
108. cont.] 5 

But it is prudent to reſpite the judgment. HF. P. C. 65. 

A woman by her own act may commit it, tho' covert. H. P. C. 
65. 3 Inf. 108. | | 
* e command of her huſband does not excuſe her. H. P. C. 


5 | But 
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But the coercion of her huſband excuſes her; but not in murder, 
H. P. C. 65. 3 Inft. 108. 
And if done in company with her huſband, it ſhall be intended by 
his coercion. H. P. C. 65. 

Tho? ſhe commits burglary. R. Kele, 31. 

Let, the coercion of a maſter does not excuſe the ſervant. H. P. 


C. 66. 


And if the woman cannot prove her marriage, it does not excuſe 


her. R. Kelg, 37. 


(O 6.) What is a felonious taking. The indictment ſhall ſay, cepit ; 
for, felonice abduxit, is not ſufficient. HF. P. C. 61. 
If a man ſteals my horſe, and 4. ſteals it from him; A. may be 


indicted for a felonious taking from me. H. P. C. 64. 


If a man takes a woman with the goods of her huſband againſt her 
will, it is felony. H. P. C. 64. | 
If A. kills my ſheep and takes only the ſkins, it is felony. H. P. 
C. 64. 
Or, the wool. H. P. C. 64. | | 
If *a man takes a horſe by colour of a replevin. H. P. C. 6;. 


3 Tut. 108. 


If he takes any thing out of a trunk and lays it on the floor, but 


being ſurpriſed leaves it there. R. Kele, 15 for by ſuch taking he 


had the poſſeſſion. 

Tho' the bare uſe was permitted to him : as, a gueſt ſteals plate 
brought for his uſe. H. P. C. 61. 3 Inſt. 108. 
Or, ſheets from his bed. H. P. C. 64. 3 Inf. 108. 

Or, tho? the bare charge was committed to him; as, if a butler 
ſteals plate committed to his charge. H. P. C. 61. 3 Inf. 108. 

Or, a ſhepherd, ſheep. V. V. C. 61. 3 Inft. 108. 

[or, where a clerk to a banker or merchant has the care of money, 


or has acceſs to it for ſpecial purpoſes, and he clandeſtinely converts 


ſome of it to his own uſe : or, if a ſervant ſent to a library for one 
book and he takes another, or veing ſent for a hat or ſword and he 
ſteals a cane. O. B. 1784.] 

[So, where a perſon being left in the care of chambers pawns the 
property left to his care with a deſign to ſteal It. O. B. 1786, 
1 Hawk. 136. Leach's notes.) | | 

Or, tho the thief be apprehended before the goods mw: as, 
if a gueſt carries ſheets down ſtairs animo furandi, but is apprehended 
before he gets out. H. P. C. 64. 3 Inft. 108. 

If a man ſteals an horſe, but is taken before he gets out of the paſ- 
ture. H. P. C. 64. 3 Inst. 109. 

If ſeveral come with an intent to ſteal, and one of them takes 
goods, they are all felons. Per Kele, 47. | 

But it is not felony, if a man finds goods and converts them anim? 

furandi. H. P. C. 61. 

Or, if a wife delivers them to him, without the aſſent of the huſ- 
band. H. P. C. 64. Sho. 52. 
Or, if he obtain them by falſe token, or counterfeit letter. 7 ide 

the ft. 33. H. 8. 1. 

So, il poſſeſſion was delivered: as, if A. end an horſe to a ſtranger 

who never returns with 1t, it is no felony. H. P. C. 61. f 


with the money after the ſale. H. P. C. 63. 


If a clothier deliver yarn to a weaver, who imbezils or runs away 


with it. H. P. C. 61, 62. 


* 


If a carrier carry away goods delivered to him. H. P. C. 61. 

If a goldſmith imbezil plate committed to him to be wrought. 
$ho. 52. | ; | | 

It 1 woman hire a room furniſhed, and afterwards carry away the 
furniture. Sho. 54. R. Kels, 24. 14 Car. 2. 2 : 

[But by /. 3 © 4 F. M. c. 9. whoever ſhall take away with in- 


tent to ſteal, imbezil or purloin any chattel, bedding or furniture, 


which by contraCt or agreement they are to uſe in any lodging let to 
them, ſhall be guilty of felony.) | | 

[A wife cannot found guilty with her huſvand on this ſtatute, 
for ſhe is under coercion ; nor with the huſband, if it ſhould appear 
that the lodgings were let to him, or if they were let jointly to both, 
for it ſhall be conſtrued the act of the huſband only. 1 Hawk. 137. 
Leach's Notes.] ö „ 

Yet, if the privity be determined upon which the delivery was 
made, it is felony: as, if the carrier open a pack or trunk and take 
the goods out. H. P. C. 62. | | 

Or, if he carry them to the place appointed, and afterwards ſteal | 
them. bid. . 

If a throwſter delivers ſilk to a workman in his houſe to be worked, 
and he ſteals it; for the whole property remained in the owner. R. 
1664, Kelg, 35 | | SO 

[Or, if the felonious deſign was formed before the delivery of the 
goods: as, where a man having feloniouſly obtained the delivery of 
a bill of exchange under the fraudulent deſign of diſcounting it, con- 
verted it to his own uſe; and it appearing on the evidence that the 
owner never meant to part with the poſſeſſion, it was held to be 
felony. O. B. 1784, p. 294-] | SE, | 

So, where a horſe was obtained with the ſame deſign under pre- 
tence of trying its paces. O. B. 1779, 1784.] | 5 

So, to obtain the delivery of money, on the falſe pretence of 
having found a ring of great value. So, to obtain the delivery of 
goods under pretence of purchaſing them, and then run away with 
them. Ray. 276.) | | 

[So, where the delivery of the property is made for a certain ſpecial 
purpoſe the poſſeſſion is ſtill ſuppoſed to reſide in the firſt proprietor : 
as, where a maſter delivers goods to his ſervant to carry to a cuſtomer, 
who on his way converts them to his own uſe, this is a felonious 
taking. O. B. 1782, 1 Hawk. 135. Leach's Notes.] | 

And by the ff. 21 H. 8. 7. if a ſervant imbezil or go away (of in- 


tent to ſteal) with any money, or goods entruſted with him to the 


value of forty ſhillings, it is felony. Provided not to reach an ap- 
prentice, or one under eighteen. | 


If goods are delivered to a ſervant by another ſervant, it is within 
the ſtatute, H. P. C. 62. | | 


But if the ſervant waſte or conſume, &c. it is not within the 
ſtatute. H. P. C. 63. 


4 _ if he receive rent for his maſter and run away with it. H. P. 
. 3. | ; 


Or, if the maſter deliver beaſts to him to ſell, and he runs away 


Or, 
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Or, if he deliver an obligation to him, and he receives the money 
due, and departs. H. P. C. 63. 4 6 
Or, if he departs with the obligation itſelf; H. P. C. 63. [Vide 


I Hawk. 149. ſec. 15.) 


[If any officer or ſervant of the bank of England, being entruſted 
with any note or bill, &c. belonging to the ſaid company, or having 
any bill, &c. of any other perſon lodged, &c. ſhall ſecrete, &c. the 
fame, he ſhall ſuffer death without benefit of clergy. 15 G. 2. c. 13. 


IS}. = | 
[If any deputy clerk, &c. or any other perſon employed in re- 


ceiving, c. letters or packets, or in any other bufineſs relating to 
the poſt- office, ſhall ſecrete, Oc. any letter, &'c. with whickrhe ſhall 
be entruſted or which ſhall have come to his pofſeffion, containing 
any bank note, Cc. or ſhall ſteal or take any of the ſame out of an 
letter or packet that ſhall come to his poſſeſſion, he ſhall ſuffer dead 
without benefit of clergy. 5 Geo. 3. c. 25. / 17. & 7 Gee. 3. c. 50. 
Vide 1 Hawk. 140. Vide 24 Geo. 2. c. 11. a ſimilar law with reſpect 
to the officers and-ſervants of the South-Sea Company.) 

Or, if he does not continue ſervant at the time of the delivery, and 
the running away with the goods: H. P. C. 63. | 


(0 7:) What goods.) If a man take feloniouſly any moveable goods 
of another, it is felony. | > 

Tho' he had but a ſpecial property, as bailiff. H. P. C. 67. 
3 Inft. 110. 8 

Cloth in the hands of a taylor: HF. P. C. 67. 

Goods in the hands of a carrier. R. Kele, 39. Eg 

Tho” the owner himſelf take them, with intent to charge the baile, 
Sc. for them. H. P. C. 67. | | 

Tho' the owner be uncertain : for he may be indicted, quare bona 
mortui, bona ignott, &c. H. P. C. 67. | | 

So, quare bona capelle, or parochianorum, if he takes the goods of a 


church or chapel, in the time of vacation. H. P. C. 67. 3 1nft. 110. 


So, if he takes a ſhroud from a perſon buried, he ſhall be indicted, 


quare bona exceut:rum. H. P. C. 67. 3 75 110. 


Tho' the things taken be fere nature, ſi ſint domui aut manui aſſuet., 
and the thief knows them to be tame. H. P. C. 68. 


As, if he take a deer, coney, crane, partridge or pheaſant, which 


he knows to be tame. H. P. C. 68. 3 Int. 110. 
Or, a ſwan marked and pinioned. H. P. C. 68. 
Or,-not marked, if it be tame in a moat, pond, or private river- 


H. P. C. 68. 


An hawk reclaimed. H. P. C. 66. 3 Inft. 109. „ 

And by the /. 37 Ed. 3. 19. if he ſteal any hawk, &c. and does 
not proclaim it. 3 {nft. 97. 5 

So, if they be reſtrained of their natural liberty rations impotentis, 
as, young hawks, and young pigeons in the neſt. H. P. C. 68. 

Vel ratione loci ; as, old pigeons in a dove-houſe. H. P. C. 68. 

Fiſh in a net, trunk, or ſeparate pond. H. P. C. &. 3 Inft- io. 

But there can be no felony of things fere natare, tho privileged 
ratione laci; às deer, Cones, in a park, warren, or incloſure. H. 


H. C. 68. | : | F 
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[But now, to hunt, wound, kill, or ſteal any deer, to rob a war- 
ren; or to ſteal fiſh from a river or pond, (being in theſe caſes armed 
and diſguiſed,) alſo to hunt, wound, kill, or ſteal any deer in the 
king's toreſts or chaſes incloſed, or in any other incloſed place where 

deer have been uſually kept; or by gift or promiſe of reward to pro- 
cure any perſon to join them in ſuch unlawful act; all theſe are made 
felonies without benefit of clergy by 9 Geo. c. 22.] 

[And every unauthorized perſon, his aiders and abettors, who ſhall 
courſe, hunt, ſhoot at, or otherwiſe attempt to kill, wound, or de- 
{troy any red or fallow deer in any foreſt, chaſe, purlieu, or antient 
walk, or in any incloſed, park, paddock, wood, or other ground 
where deer are uſually kept, ſhall forfeit the ſum of 20/., or for every 
deer actually killed, wounded, or deſtroyed, taken in any toil or 
inare, or carried away, the ſum of 30/., or double thoſe ſums, if the 

offender be a keeper;z and on a ſecond offence (whether of the ſame 
or of a different ſpecies) ſhall be guilty of felony, and be tranſported 
for ſeven years. 16 Geo. 3. c. 30. f. 1. 

And all perſons armed with offenſive weapons, who ſhall come into 
ſuch places with an intent to commit any of the ſaid offences, and 
ſhall there unlawfully beat or wound any of the keepers in the exe- 
cution of their offices, or ſnall attempt to reſcue any perſon from 
their cuſtody ſhall be tranſported for ſeven years. /. 9. ]] 

[And perſons ſtealing or taking fiſh in any water within a park, 
paddock, garden, orchard, or yard ; and their receivers, aiders, and 
 abettors, ſhall be tranſported for ſeven years. 5 Geo. 3. c. 14. / .] 

[But the indictment muſt be preferred within ſix months after the 
offence committed.) | | 

[And perſons convicted of entring warrens in the night time, and 
taking and killing conies there, their aiders and abettors, may be puniſh- 
ed by tranſportation, or by whipping, fine, or impriſonment. // 6.] 

Nor, of things reclaimed or tame, when they regain their natural 
wildneſs. Vide Biens (F). | IN 

So, an indictment, quare bona B. where they are the goods of 
nother, will be bad, and the defendant acquitted. | = 

So, if it be, for goods of the marquis of B. where he is only the 
eldeſt ſon of a duke. R. Sal. 451. | | | 

Nor, of things of a baſe nature, tho' tame; as bears, foxes, monk- 
ies, ferrets, or their whelps. H. P. C. 66. 3 Infl. 19. | 

11. domitæ nature ; as, a maſtiff, or other dog. H. P. C. 66. 
2 1njt. I 09. ES 

Nor, of things real, or annexed to the realty ; as, of corn, or 
grais growing, apples on trees. H. P. C. 66. 3 Jiſt. 109. 

[To ſteal, damage, or deſtroy underwood or hedges, and the like, 

to rob orchards or gardens of fruit growing therein, to ſteal or other- 

wiſe deſtroy any turnips, potatoes, cabbages, parſnips, peaſe, or car - 
rots, or the roots of madder when growing, are punithable criminally, 
by whipping, ſmall fines, impriſonment, and ſatisfaCtion to the party 
wronged, according to the nature of the offence. Statutes 43 El. c. 7. 


( 15 Car. 2. c. 2. 31 Gee. 2. c. 35. 6 Geo. 3. c. 48. 9 Ges. 3. c. 41. 
l . 31.17 Ml | th 
. To ſteal by night any trees or roots, ſhrubs or plants, to the value 
of 55., felony in the principals, aiders, and ab ttors, and in the put» 
˖ chaſers thereof, knowing the ſame to be ſtolen. 6 G. 3. c. 36.) 
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[By J. 6G. 3. c. 48. and 13 G. 3. c. 33. to ſteal any timber trees 
therein ſpecified, and any root, ſhrub, or plant, by day or night, is 
liable to pecuniary penalties for the two firſt offences, and for the 
third is conſtituted a felony liable to tranſportation for ſeven years.] 

Lead taken from a church. H. P. C. 66. : 

{But now, to ſteal or rip, cut 'or break with intent to ſteal, any 
lead or iron bar, rail, gate, or paliſado, fixed to a dwelling-houſe or 
out-houſe, in any court or garden thereto belonging, or to any other 
building, is made felony liable to tranſportation — ſeven years, by /f. 
4 Geo. 2. c. 32.] | 

[Steaiing ore out of mines of black lead, or entring the ſame with 
intent to ſteal, is felony, puniſhable with impriſonment and whipping, 
or tranſportation not excceding ſeven years; and to eſcape from ſuch 
impriſonment, or to return from ſuch tranſportation, is felony with- 
out benefit of clergy, by /. 25 Geo. 2. c. 10. Receivers liable to the 
penalties of receivers of ſtolen goods.] 99 
Otherwiſe, if left there after ſeverance, and at another time re- 
moved. F. P. C. 66. 3 Inſt. 109. 

Nor, of a copper fixed to an houſe. R. 1664. Kelt, 29. 

Nor, taking an infant in ward. H. P. C. 66. 3 Inf. 109. | 

Nor, a cheſt with charters, tho' the cheſt be above the valne of 
12d. Did. | 5 

[Stealing a commiſſion to ſettle boundaries, out of the fix clerks' 
office, is not felony; and on indictment for it the priſoner ſhall be 
diſcharged. Rex v. Weſtbeer, J. 13 Ges. 2. Str. 1133.) 

Stealing an obligation is no felony at common law; for it is a ch 
en action. H. P. C. 67. | | 

[But now, to ſteal bills of exchange, bonds, and promiſſory notes, 
Oc. ſhall be the ſame offence as ſtealing the money they were meant 
to ſecure, 2 Geo. 2. c. 25. . 3. 31 Geb. 2. c. 22. f. 78.] 

Nor, of things which are nullins in bonis ; as, treaſure-trove, wreck, 
waife, or ſtray before ſeizure. H. P. C. 67. 3 Inſt. 108. : 

[But now, by ff. 26 Ges. 2. c. 19. to plunder or ſteal from any ſhip 
in diſtreſs (whether wreck or no wreck) is felony without benefit ot 


clergy.] | 
(O 8.) What value.) If a man be indicted in the ſame indictment 


for taking of 4d. at one time and 109. at another from the ſame per- 


| fon, this is grand larceny. J. PH. C. 70. 


[But it has been determined that the value of the property ſtolen 
mult not only be in the whole of ſuch an amount as the law requires 
to conſtitute a capital ofience, but the ſtealing muſt be to that amount, 
at one and the ſame time. I Hawk. 145. Leach's Notes.]J 

If two take goods to the value of 134. it is grand larceny in bot): 
H. P. C. 70. | ö 

But tho goods are valued in the indictment at 105. the jury may 
find ſpecially guilty to the value of 10d. and that will be petit larceny- 


24. 
Vide pot. (Y 9, 10.) 
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 _- (P) Felony to the Habitation. 
(P 1.) Arſon. | 
RSON was felony by the common law, when a man maliciouſly 
burnt the houſe of another. H. P. C. 85. 3 Inft. 66. | 
The indictment need ſay only domum. H. P. C. 86. 3 Inf. 67. 
When a man burns a manſion-houſe, it is felony. H. P. C. 86. 


3 Inſt. 67. | / A 
Or, a ſtable, mill-houſe, ſheep-houſe, barn, parcel of the manſion. 


H. P. C. 86: 3 Lift. 67. 5 | 
Or, a barn with corn or hay, tho? it be not parcel of the manſion. 


H. V. C. 86. 3 Inft. 67. F 
Tho? he intended the houſe of another; and he may be indicted, 

quod ex malitid præcagitatd combuſſit domum C. tho? the houſe of B. was 

deſigned. H. P. C. 85. 3 Inft. 67. | | 

Tho! only part of the houſe was burnt. H. P. C. 85. 3 Infl. 66. 

By the /. 22 & 23 Car. 2. 7. it ſhall be felony, if in the night with 
malice any burn ſtacks of corn or hay, buildings, kilns, Cc. 

[And by 9 Geo. 1. c. 22. to burn any houſe, barn, or out-houſe, 
or any hovel, cock, mow, or ſtack of corn, ſtraw, hay, or wood, or 
to reſcue an offender, is felony without clergy.] 

[A priſon, the entrance to which is thro' a dwelling-houſe, is with- 
in this act. Donevan's Caſe, Black. 682] e 

[Setting fire to a parcel of unthreſhed wheat is not a felony within 


this ſtatute. Rex v. Judd, H. 28 Geo. 3. 2 I. R. 255.) 
But ſctting fire, if no part of the houſe is burnt, is not felony. 


. P. C. 85. 3 Inft. 66. 
Or, burning of his own houſe, with intent to burn the houſe of 


another, if it be not burnt. H. P. C. 85. 
[A pauper ſetting fire to and burning the pariſh work-houſe, has 
lately been held guilty of arſon. 1 Hawk. 166. Leach's Notes. 

[If A. being entitled to dower out of a houſe, but no dower aſ- 
ſigned, and having the care of her ſon who has the equity of re- 
demption in it, ſubject to a mortgage-term, lets it to B. and receives 
the rent, and orders her daughter C. to ſet fire to it, and goes from 
home, and C. does it, they are both guilty. Harris's Caſe, 1753, 
Fofter, 112.) | | 

[If a man ſeiſed of the freehold and inheritance of a houſe, of 
_ another is in poſſeſſion under a leaſe, burns it, he is guilty. 

id.] | Ree i 

Vide peſt. (Y G.) 
(P 2.) Burglary. 23 G 

P 2.) If one in the might.) Burglary is, when a man nofanter 
breaks and enters a manſion-houſe of another, with a felonious intent · 
H. P. C. 79. 3 Inft. 63. | | 

Noctanter is ſaid, when the face of a man cannot be diſtinguiſhed. 


H. P. C. 79. 3 Inf.63. [Sec 1 Hawk. 160.) | 
So, by the ,. 12 Ann. 7. if he enter by day, or night, with intent 
to commit felony, or commit felony and break the houſe in the night 


to get out, it is burglary. 
. 5 


\ a 
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z.) Breaks.) If a man actually breaks a manſion-houſe he com- 
mits burglary. H. P. C. 80. 3 Inft. 666k. | 8 
So, if he breaks the window. H. P. C. 80. 3 Infl. 64. 7 

FIf a man cuts a hole in the window-ſhutter, and puts in his hand 
and takes out goods. Gibbons g Caſe, 1752, Foſter, 107. 

Breaks the wall. H. P. C. 80. | 

Unlocks the door. H. P. C. 80. 

Or, draws the latch. H. P. C. 80. | | 

So, if he, being within the manſion-houſe, draws the latch ang 
enters a chamber. H. P. C. 82. R. v. Gray, M. 8 Geo. 1. Str. 481. 

If the thief enters by the open door and A. retreats to a chamber, 
into which the thief breaks. H. P. C. g. | 

[If he has broken into the houſe, ard taken om from one room 
to another, in order to carry them off, but is apprehended in the 
houſe. Fyfter, 107.) | | 

[Breaking open a cheſt, or a cupboard let into the wall, is not 
burglary at common law. id. 

If he enters by the cpen door, and after ſtealing goods, breaks the 
houſe to get out. H. P. C. 81. [12 Ann. c. 7. 

If he comes down the chimney. H. P. C. 81. 

If a ſervant opens the window to let him in. H. P. C. 81. 

[If a ſervant lets in a thief at the ſtreet- door, and lets him out, tho 
he does not go out with him, it is burglary in both. Per all the Fudge. 
CormwalPs Cafe, M. 4 Geo. 2. Sir. 881.) | f 

If the thief makes hue and cry, brings a conſtable to whom the 
owner opens the door, and then the thief enters. H. P. C. 81. 


Kelg, 44. 3 Infl. 64. | 
If one breaks, &c. and the others watch in the ſtreet, all are burg- 


H. F. C. 81. 3 Inf. 64. © 
If a thief.in the night comes to rob, and finding the door locked 
pretends to ſpeak with the owner, aud upon ſuch pretence the ſervant 
opens the door and the thicf enters and robs. R. Le Mott, Kels, 42. 
If by fraud he has a judgment in ejeciment, and arreſts the party 
in a falſe action, and then enters and robs. X. Farr, 1665. 


Kel;, 43. N = 
But if the thicf enters by the open door and gets out fo, it is no 
H. F. C. 81. | 
Or, if he enters by a hole made in the wall before. H. P. C. 82. 


Or, if he aſſaults the houſe, and the owner throws out his money. 


A. P. C. 81. 


(P 4.) And enters. ] An entry is neceſſary ; but if he ſteps within 
the houſe, it is an entry. H. P. C. 80. 3 Inft. 64. : | 
Or, if he puts his Land or foot within the door or window. II. 
P. C. 80. 3 Infl. 64. ä | 
Or, an hook, or piſtol. H. P. C. 80. 3 Infl. 64 
[But it ſeems the inflrument muſt be introduced for the purpyſe of 
committing the felony : thus where thieves having bored a hole through 
the door with a ccnterbit, and part of the chips were found in the in- 
ſide of the houſe, yet, as they had neither got in the mſelves nor 
introduced a hand or in//rument for the purpoſe of taking the property, 
the catring was ruled incomplete. O. B. 1785, Leach's Note % 
1 /Tawwk. 162.} . " hw | 80 
; , 
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80, if he turns the key of a door locked on the inſide. a. P. C. 80. 


(P 15 A manfrin-houſe.) The indictment * ſay, domum mane 
ſanalem. H. P. C. 86. 3 1nft. 64. 
A church is a manſion-houſe. H. P. C. 82. 3 Inf. 64. 
So, a ſhop. H. P. C. 83. 3 Inll. 64. 
So, a chamber within the inns of court, if it be inhabited. H. P. 
C. 8 
(i ſeveral perſons dwell in one houſe, without having any diſtinct 
intereſt in any part of it, the offence muſt be laid'in the houſe of the 
proprictor whether he reſide there or not.) 

[But if a houſe be divided into ſeveral diſtinct tenements, and the 
owner do not reſide there, the offence may be laid in the manſton- 
houſe of the party in whoſe apartments the burglary is committed; 
yet, in the caſe of diſtinct tenements where the owner himſelf reſides 
in the houſe, unleſs each tenement have a ſeparate outer door, it is 
ſaid the offence muſt be laid in bis manſion-houſe. 1 Haul. 163. 
and Leach's Notes. 

By the ff. 5 Ed. 6. 9. a booth, or tent in a fair, or market in which 
any then remains. 

An houſe, from which all are occaſionally abſent. H. 8 C. 82. 
3 Inft. 64. 

So, if a man inhabits ſometimes in one houſe ſometimes i in another, 
both are manſion-houſes. H. P. C. 82. Kele, 52. 

[Where the owner quits the houſe au revertendi, it may be con- 
ſidered as his manſion-houſe, tho' no perſon is in it, but there muſt 

be an intention of returning, or burglary cannot be committed. 
Nuthrown's Caſe, 1750, Feſßter, 76. 

If a woman hires an houſe, and lives ſeparate from her huſband, 
and the leaſe being in the huſband's name he refuſes to have it, yet it 
Mall be the manſion-houſe of the huſband. R. Kelg, 44. 

If a man hires an houſe for his habitation and removes his ds 
thither, and before he lodges there, the houſe is broke. Dub. 
Kele, 46. 

But a barn, or ſtable disjoined, at a diſtance from the houſe, are 
not manſion-houſes at this day. II. P. C. 82. | 

Nor, a ſhop let to another, who works there by day, but does not 
abide there by night; for it is ſevered by leaſe from the — 
to which it is annexed. H. P. C. 83. 

The indictment muſt ſay, domum manſſonalem domini regis, if it be | 
in a chamber in Whithall. Kelg, 27. 

Domum manſionalem domine reginæ, and not of the poſſeſſor, if it de 
in a chamber in Semerſet-houſe. N. Kelg, 27. Cop. g. 


(P 6. ) With a ' felenious intent.) If the entry be with a felonious in- 
tent, it is burglary, tho” the intent be not executed; as, wich intent 
to murder. 71. „. C. 82. 3 Liſt. 65. 

8 to commit a rape. I. V. (. 83. N. 4664. Loco and Fillars, 

ez, 30. 

(If a ſervant opens his lady's chamber-door faſtened with a _ 
with an intent to commit a rape, it is burglary. Rex v. Gray, M. 
FT Ga. Str. 481.) | 

But 
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But if a man enters and breaks a manſion-houſe with intent to com- 
mit a battery or treſpaſs, it is no burglary. H. P. C. 83. 3 Inft. 6;. 
[A ſervant embezzled money intruſted to his care, left 10 guineas 
in his trunk, quitted his maſter's ſervice, returned, broke, and en- 
tred the houfe in the night-time, and took away the 10 guineas; 
this was adjudged no burglary. R. v. Bingley, O. B. Trin. 3 J. 2. 
M. S. Leachs Notes to 1 Hawk. 164.) | 5 

If ſeveral men enter with intent to ſearch for ſuſpected perſons and 
one of them ſteals, it is felony in him; but the others not being 
privy are not guilty. Per Kels, 47. 

Tho? they take ſoldiers, and without a conſtable, Sc. break the 
houſe, which cannot be juſtified. Per Kels, 47. 

The indictment ſhall ſay, burglariter. H. F. C. 84. 3 Inft. 6s. 


Vide poſt. (I 7.) | 
(Q ) Breaking of Priſon. 
Vide Impriſonment, (M 3. —Hfſcape. 


(R) Reſcue of a Priſoner, and Eſcape. 


REC E of a felon out of priſon, or cuſtody, was felony at com- 
mon law. 2 Int. 589. H. P. C. 116. Vide Reſcous. 

Reſcue of a traitor is treaſon. IJ. P. C. 116. 2 1nft. 590. 

If A. takes a priſoner with him, out of the door of the place where 
priſoners ſtand for trial at the Od Bailey, it will be a reſcue. R, 
Kel, 45. | 

But there muſt be a felony committed. H. F. C. 116. 

And a lawful commitment. Bid. | 

And the principal ought to be attainted*before the reſcuer be ar- 
raigned. F. P. C. 116. [LVide 1 H. P. C. 598. 606. 624. 2 v. 254. 
2 Hawk. 210. 215. 1 | 2 

[But in the caſe of treaſon, the reſcuer may immediately be ar- 
raigned, becauſe in high treaſon all are principals. 2 Hawk. 210.] 

[This is, however, with great reaſon, denied by Fefter, who ob- 
ſerves, that tho! all are confidered as principals, yet the guilt of the 
comſtructive principals depending on the eſtabliſhment of that of the 
actua / principal; the former ought not to be arraigned before the con- 
viction of the latter, unleſs they be both in the ſame indictment when 
the acquittal of the actual principal will acquit the others of courſe.) 

If the principal die before he be attainted, the reſcuer ſhall only 
be: fined and impriſoned. H. P. C. 116. | Sn 

Or, if he prevent the arreſting of a felon. Bid. [1 H. P. C. 606. 
but vide 2 Hawk. 189. which ſeems contra.) = 

If there be a reſcue of a perſon arreſted at the ſuit of a common 
perſon, he ſhall have an action againſt the reſcuer. Vide Eſcape, 
(B 1, Ec.) | 

Or, if there be a reſcue of a diſtreſs made. [Vide 2 W. NM. 

1. c. 5. J | 4 | 
75 [To ſupport an indictment, as for an offence of breaking the priſon, 
an actual breaking muſt be laid; that A. afiied the priſoner to eſcape, 
is not ſuſſicient. Rex v. Burridge, M. 1735, 3 P. W. 439-] 15 

| | or 
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For a reſcue, reſciſit, or ſomething equivalent, is neceſſary to ſhew 
it was againſt the gaoler's will. Rex v. Burridge, M. 1735, 3 P. 
IW. 3 . : 
8  Albſting any priſoner to attempt his eſcape, tho' no eſcape was 
actually made, whether ſuch priſoner be convicted or attainted o 
treaſon or any felony except petty larceny, or only committed for - 
treaſon or any felony except petty larceny, expreſſed in the warrant 
of commitment, felony and tranſportation for 7 years. 16 Geo. 2. 
. 31. | : . 
mT caſe of petty larceny or other crime, not treaſon or felony, ex- 
reſſed in the warrant, or where the priſoner is in gaol on any pro- 
ceſs for debt, c. amounting on the whole to the ſum of 100/. a 
miſdemeanor puniſhable by fine and impriſonment. Id. ibid.] | 
To convey inſtruments proper to facilitate eſcapes in the former 
caſes, tranſportation for 7 years. In the caſe of petty larceny, a miſ- 
demeanor. Id.) | 2 
[Aſſiſting any priſoner to attempt to make his eſcape from the 
cuſtody of any conſtable, &c. in order to carry him to gaol by virtue 
of warrant of commitment for treaſon or any felony (except petty 
_ larceny) expreſſed in ſuch warrant 3 or aſſiſting any felon to 
attempt to make his eſcape from any boat, Sc. carrying felons for 
tranſportation, or from the contracter for the tranſportation of ſuch 
felons; tranſportation for 7 years. Id.] | 
[And to reſcue ſuch offenders as mentianed in /?. 24 Geo. 3. c. 56. 
from perſons contracting, under that ſtatute, for their tranſportation, 
or aſſiſting them to make their eſcape, felony without benefit of 
clergy. / 4] 8 | = 2 
To reſcue any perſon out of priſon, who ſhall be committed for, 
or found guilty of, murder, or any perſon convicted of murder, going 
to execution or during execution; without benefit of clergy.) 
And to reſcue the dead body of ſuch malefactor from ſuch perſons 
as ſhall have the cuſtody of it by this act; tranſportation for 7 years; 
returning within the time death without benefit of clergy. 25 Ges. 3. 
. 37-]. | 
(And, by 9 Gee. 1. c. 22. commonly called the Black Act, forcibly 
to reſcue any perſon lawfully in cuſtody of any officer, for any of 
the offences mentioned in the act; or by promiſe, Cc. procurin 
” of his majeſty's ſubjects to join in ſuch unlawful act; . 
„„ | | 
As to eſcape, vide Eſcape, (A 1, 2.) 
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(S) Felony by Statutes, 
| (8) Duels. - . 
Y the ft. 14 Ed. 3. 10. if a gaoler compels a priſoner by dureſs to 
= be an appellor, it is felony. - Vide Impriſoument (I). [3 Inſt. g1.] 
(S 2.) Rape. | 


8 Rape was felony at the common law, and afterwar ls altered to the 
| loſs of eyes and teſticles. 2 Inſt. 180. oy | 
Ä theft. W. 1. 3 Ed. 1. 13. the penalty was mitizated to fine and 
ö impriſonment. 
6g 4 | But 


456 | JUSTICES. 


But by the . W. 2. 13 Ed. 1. 34. it is 8 that if à man 
raviſh a woman, Oc. he ſhall have judgment of life and member. 
And if ſhe did not conſent ſhe ſhall have an appeal: but if ſhe al. 
terwards conſent ſhe loſes the appeal, yet he ſhall be indifted at the 
king's ſuit. 2 Inf. 433. 
By the f.6R. 2. 6. if the woman afterwards aſſent to the raviſher, 
beck: ſhall loſe their inheritance, dower, or joint-eſtate after the death 
of the huſband or anceſtor, and the next in blood ſhall enter; and he 
or the huſband ſhall have an appeal. 
The indictment ſhall ſay . which no word ſupplies. Co. L. 
124. 4. 
Rape is when a man by "HER has carnal 3 of a woman 
againſt her will. Co. L. 123. ö. 
Tho! it be of a niefe by the lord. Co. L. 123. b. 2 1nf.. 181. 
There muſt be carnal knowledge. (Vide 1 H. P. C. 117. 3 Inft. Go. 
Penetratio as well as emiſſio. H. P. C. 117. 3 1n/t. Go. 1 2 
| C. 628.) 
| Tho? conſent be forced, by the fear of death or OY it is a a rape. 
| 
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3 Inft. 60 

But if there be conſent, it is no rape. 2 Inf. 433 

If the woman prove privement enſeiut it is — of conſent: [out 
not concluſive. 1 H. P. C. 631.}] | 

So, if ſhe be an harlot; yet an harlot may be raviſhed. 

Or, was his concubine before. 

By the AH. 18 El. 7. carnal knowledge of an infant under ten years 

| old 1s felony, tho? there be conſent. 

' Whoever aids the rape is a raviſher. H. P. C. 118. [H. P. C. 
628. tho' it be the huſband, and altho' ſhe cannot have an appeal 
againſt her huſband, he may be indicted at the King s ſuit. Id. 629. 
The wife a good witneſs againſt her huſband.] 

[An infant under the age of 14 years is preſumed to be unable to 
commit a rape, and therefore cannot be guilty of it. But he may be 
2 principal in the ſecond degree, as aiding and aſhſting. 1 H. P. C. 

630.) 
8 Vide paſt. (Y 12.) 


(8 3.) Forcible Marriage of a Woman contrary to 3 H. 7. 2. 


By the /f. 3 H. J. 2. it is enacted, that perſons who take a maid, 
widow, or wife, having ſubſtance in goods or lands, or being an 
heir apparent, againſt her will to marry or defile her, their abettors 
and receivers, knowing the ſame, are felons. 


If ſhe be married tho' not deflowered, it is within the ſtatute. R. 


1 Vent. 244. 
Tho ſhe conſent to the marriage, being under a force. H. P. C. 
119. 
All acceſſories, before or after, are principals. H. P. 0. 119. 
3 Inf. 61. 7 


The woman is a good witneſs. R. 1 Vent. 244. 
But forcible marriage of a niefe or ward, is not within the ſtatute. 
H. P. C. 118. 3 Infl. 61. 
Nor, n. to che marriage, if not privy to the force. H. P. C. 
119. 
| - If 


— 
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county where they were married may inquire 

H. P. C. 119. | 4520 
Vide poſt. (Y 12.) | 

(8 4.) Buggery. . 

By the /i. 25 H. 8. 6. revived by the ,. 5 El. 17. when any commit 


| buggery with mankind, or beaſt, and is convicted by verdict, con- 
feſſion, or outlawry, he ſhall ſuffer as a felon, without benefit of 


clergy. 


contra ordinem nature carnaliter cognovit, & rem veneream in ans iſur 
B. habuit, eamque B. contra ordinem nature in dicto ano ipfuus B. carnali- 
ter cognovit ; the defendant was convicted of 8 * the aſſizes, 
but reprieved, to have the opinion of the judges, whether it was bug- 
gery within the ſtatute, Moſt of the judges were of opinion it was, 
but two or three that it was not; and no unanimous opinion given. 
Rex v. Wiſeman, 4 Geo. Fort. 91, | | 


Vide paſt. (IL 13.) c 
(8 5.) Polygamy. 


By the ft. 1 Fac. 11. if any in England or Wales being married, 


marry again, the former huſband or wife being living, it is felony, 
unleſs the huſband or wife were abſent beyond ſea for ſeven years be- 


fore, or in the realm without knowledge of his or her life, or the 


former marriage was within the age of conſent, or annulled by ſen- 
tence in the eccleſiaſtical court, or there was a divorce. Provided not 
to forfeit dower, or corrupt blood. [ide 1 H. P. C. GY .] 
A marriage after a divorce a menſ & thoro, is not felony within 
the ſtatute. . H. H. C. 122. R. Mar. 101. (cauſa adulterii.) R. 


Ke, 2). 3 Infl. 89. 


Nor, a marriage of one beyond ſea, and of another within the 
realm. R. 1 Sid. 17117. | 1” | | 
But a divorce for ſeverity, is no excuſe of felony. R. Mar. 101. 
Dub. Cro. Car. 462. But ſaid it was R. to be within the proviſo. 
Kele, 27. 1 Hawk. 174. | 


The firſt huſband is no witneſs to prove his marriage. R. Ray. t. 
[Where a woman marries a ſecond huſband, the firſt being alive 


and the ſecond not privy z the ſecond huſband is entitled to the pro- 


duce of the labour of the wife during cohabitation. By Parker Ch. J. 


H. 4 Geo. Strutville's Caſe.) 


[A woman cannot maintain action againſt a man for this offence, 


if he has been convicted and burnt in the hand for it; for the action 
merges in the felony. Barnes, 450.] | 5 


(8 6.) Malicious Mayhem. . 


Mayhem, at common law, is the violently depriving another of 
the uſe of ſuch of his members as may render him leſs able in fight- 
ing, either to defend himſelf, or to annoy his adverſary, and there- 
fore to cut off his ear, or noſe, or the like, not weakennig but only 
_ Cisfiguring him, was held not to be mayhem at common law. 
_ 1 Hawk. 175.] | LA * 


25 
If the taking be in one county and the 2 in another; the 


Indictment quod A. ſuper B. virginem, inſultum fecit, & eandem B. 
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But by the f. 5 H. 4. 5. if any cut out the tongues, or put out 
gyes of any of the king's lags yorglh of maliceprepenſe, he 8 
By the /f. 22 & 23 Car. 2. 1. if any of malice, and by lying in 
wait, cut out or diſable the tongue, put out the eye, flit the noſe, 
cut off the noſe or lip, cut off or diſable any member of any ſubject, 
with intent to mayhem or disfigure him, it is felony in him, his aiders, 
or abettors, without clergy. | pe 
- [If a man attack another of malice in order to murder him, with a 
bill or fuch an inſtrument as cannot but endanger the maiming of 
+ him, and happen not to kill, but only to maim, he may be indicted 
on this ſtatute with his abettors, Qc. and it ſhall be left to the jury 
on the evidence, whether the deſign were not to murder by maiming, 
and conſequently a malicious intent to maim as well as murder. 6 Hate 
Tr. 212.) | | F 5 
By the fl. 22 & 23 Car. 2. 7. if any maliciouſly, in the night-time, 
kill or deſtroy any horſes, ſticep, or other cattle, it is felony. (Vid: 
9 Geo. I. c. 22. ,. 1. part 2. ä | 


/ 


(S 7.) Felonious Hunting, Sc. 
1 By the /f. 37 Ed. 3. 19. if any ſteal and carry away a hawk, not 


I doing according to the. ordinance, it is felony. | 

. . , . F . . 

1 And by the „. 1 H. 7. 7. the king's council or the juſtices of peace, 

| on information of hunting by night, or with painted faces, may iſſue 
| 


a Warrant to arreſt the perſons, and if any arreſted conceal thoſe with 
him, or if any make reſcous or diſobeyance to the warrant, ſo that it 
| cannot be executed, or if any be convict of hunting in the night, or 
| with vizors or painted faces, it is felony, | 
1 | [Perſons convicted a ſecond time of hunting and taking away deer 
out of unincloſed foreſts or chaſes to be tranſported, and returning 
| within the term, felony without benefit of clergy. 10 Geo. 2. c. 32. 
| J. 7- made perpetual by 31 Geo. 2. c. 42. / 6.] 5 
| [The ſeveral facts in the black act, 9 Ge. c. 22. are ſeveral of. 
| fences z and if any perſon armed appears in a high-road with his face 
| blacked, or otherwiſe diſguiſed, he ts guilty of felony without clergy. 
Rex v. Baylis, T. 9 Ges. 2. B. R. H. 291. Vide 5 Geo. 1. c. 28. C 
l 16 Geo. 3. c. 30. 5 
| 


(S 8.) Soldiers departing without Licence. 


By the /. 18 H. 6. 19. if any, being muſtered, and entred the 
king's ſoldier of record, and receiving the king's wages, departs from 
his captain, unleſs diſabled by fickneſs to go, of which he ſhall give 
notice to his captain, and repay his money; or, being a ſoldier, man 
of arms, or archer, ſo muſtered of record, and paſſing the ſeas witi 
his captain, returns without licence from his captain under his hand 
and ſeal for reaſonable cauſe, during his term, he is guilty of felony. 


But this act is of little force; for the antient manner of retaining 
and covenant with ſoldiers is diſcontinued. R. 6 Co. 27. 3 uf}. 86. 

Yet, by the ff. 5 El. 5. it was extended to mariners and gunners. 

By the F. 7 II. J. 1. if any ſoldier being no captain, retained with | 
the king, being in wages and retained, or taking preſt to ſerve thc p 


King on the ſea, or upon land beyond ſea, ſhall depart out of the 
king's ſcrvice without licence of the captain, it is felony without * 


* 


#* 


1 1087 ARS | 4 
And by the #. 3 H. 8. §. if any ſoldier, being no captain, te- 


25 ſerve the king upon the ſea, or on the land, or beyond ſea, 


beparts without lieenee, of the lieutenant, it is felany without clergy 


(not being within the orders of holy church). een d his) 

By the f. 20 3 Ed. 6. 2. if oy having ſerved the king, departs 
without licence, out of the king's ſervice, or out of garriſon, it is fe- 
lony without clergy: RSS 

The ſtatutes 7 
3 1nft. 86. | | e 5 5 

And departure from a conductor is felony, for he is a petit captain. 
R. Cro. Car. 72. | ©» | 


[By 1 G. 3. c. 6. being the mutiny act, every officer and private 15 


man who ſhall mutiny or deſert, or join, Sc. or whoever being a 
ſoldier actually inliſted in any regiment, Qc. ſhall liſt in any other re- 


giment, c. or ſhall be found ſleeping on his poſt, or ſhall deſert it, 


or hold illegal correſpondence with the enemies of his majeſty, or 


ſhall ſtrike or diſobey his ſuperior officer; ſhall ſuffer death, or ſuch 


puniſhment as a court martial ſhall inflict. | 5 
And by 27 G. 2. c. 9. ſimilar proviſions are made for the fame of- 
fences by officers or ſoldiers in the ſervice of the Ea, India Company 


during the period of their agreement. | 


[Officers in the Eaſt India Company's ſervice cannot reſign at all | | 
times, and under any circumſtances z and while in their pay and ſer» 


vice are ſubject to their military law. Payker v. Ld. Clive, P. g G. 3. 


4B. M. 2419. Virtue v. Ld. Clive; M. 10 G. 3. 4 B. M. 2472. 


8 9.) Egyptians, Rogues, Wandering Soldiers, &&c. 
By the ,. 1 C 2 Ph. & M. 4. perſons calling themſelves Egyptians, 
conveyed into the realm and remaining here a month, if above thir- 


teen years old, are felons without clergy, unleſs in twenty days they 
betake themſelves to an honeſt way of living. | 


And by the f. 5 El. 20. ſuch as continue a month at one or ſeveral 


times in company of vagabonds, commonly called Egyptians, or by 


apparel, ſpeech, or behaviour counterfeiting themſelves ſuch, if above 


fourteen, ſhall ſuffer as felons without clergy. * TS15 

By the ff. 39 El. 4. dangerous rogues, baniſhed the realm by juſ- 
tices of peace and returning without a licence, be felons. 5 

By the . 39 El. 17. idle and wandering ſoldiers or mariners, who 
will not betake to any lawful courſe of life, or to the place of their 
birth or abode : and fuch who come from beyond ſea, and have not a 


teſtimonial from a juſtice of peace, or counterfeit ſuch teſtimonial, 


or have one known to be counterfeit, be felons without clergy: 


By theft. i Jac. 7, a dangerous rogue in ſeſſions ſhall be branded, 
and if he afterwards beg or wander, ſhall be adjudged & felon with» 


out clergy. _ | 
Vide Fuſtices of Peace, (B 56.) and Statute 1 7 Ges. 2. c. 3. 


(8 10.) Exportation of Sheep, Se. 
Zy the f. 8 El. 3. ſuch as, after conviction for the firſt offence, 


mall export ſheep alive out of the realm, are guilty of felony ; but not 


to corrupt blood, or loſe dower. 
| | ; By 


7. I. and 3 H. 8. 5. are perpetual. K. 6 Ce. 27 
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By the „,. 13 & 14 Car. 2. 18. if any export into Scotland, or other 
for&en parts, or pack or load, or cauſe to be packed or loaden, of 
intent to be exported, any ſheep of the breed of England or Wales, or 
the dominions thereof, or any wool, woolfells, mortlings, ſhortlings, 
yarn made of wool, woolflocks, fullers' earth or fulling Clay, it is 
felony. x | 
But by the f. 7 & BW. 3. 28. this act is repealed, as to making 
the exportation of wool felony. 


8 11.) Refuſing Abjuration, Oc. 


By the ff. 35 El. 1. if any above ſixteen, who ſhall for a month 
without cauſe refuſe to hear divine ſervice, go about to perſuade any 


of the realm to impugn the queen's authority in caſes eccleſiaſtical, or _ 


to that end perſuade to forbear coming to church according to law, 
or to be preſent at a place of religious affembly contrary to law; or 
ſhall of himſelf or by incitement of others be prefent at ſuch aſ- 
fembly, and being convict of ſuch offence, and for not conforming 
three months after conviction, being required I the juſtices, in 
quarter ſeſhons, &c. to abjure the realm, ſhall refuſe to abjure, or 
after abjuration ſhall refuſe to depart at the time limited, or ſhall re- 


turn, c. he ſhall be a felon without benefit of clergy. Provided 


not to corrupt blood, or loſe dower. | 
By the ff. 3 Jac. 4. if any paſs out of the realm to ſerve, or do 


voluntarily ſerve any foreign prince, without having taken the oath 


of allegiance : or, (being a gentleman, or of higher degree, or a cap- 
tain, heutenant, or conductor of ſoldiers,) without giving a bond of 
20 l. penalty conditioned not to be reconciled to the ſee of Rome, or 


to enter into any plot againſt the king or realm, but to diſcloſe al! 


ſuch, he ſhall be a felon. | 

By the ft. 35 El. 2. a Popiſh recuſant above ſixteen and convict for 
not coming to church, (not being a feme-covert, nor having twenty 
marks per annum in lands, tenements, or annuities, nor to the value of 
40 J. in goods,) if he repair not to his dwelling- or place of birth in 
forty days after conviction, (unlefs ſtayed by impriſonment, order of 
the queen or ſix privy council, or ſickneſs,) and then certify his name 
to the miniſter or conſtable, or after depart above five miles from 
home, ſhall abjure ; and if he refuſe to abjure, or after to depart the 
realm, or return, he ſhall be adjudged a felon, without benefit of 
clergy. . | | EP | 

Vide Sacraments. 


(S 12.) Embezzlement of Stores. 
By the . 31 El. 4. if any, having charge, Cc. of purpoſe to hin- 


der her majeſty's ſervice, wittingly embezzle, purloin, or convey away 
any armour, ordnance, munition, thot, powder, or victuals for ſoldiers, 
Oc. or other habiliments of war, at one or ſeyeral times to the value 
of 205. he ſhall ſuſfer as a felon ; provided he be proſecuted within 
a year; not to corrupt blood, or loſe dower. X 

And by the /?. 22 Car. 2. 5. clergy is taken away. | 
[By ff. 1G. 1. f. 2. c. 25. when the goods embezzled are under 
the value of 20.5. the offender ſhall be fined, not exceeding —_ 
3 | ic 
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the value of the goods; the fine levied by diſtreſs, and for want of 
diſtreſs offender impriſoned three months.) | 


(S 13.) Witchcraft. 


By the f. 1 Fac. 12. if any practiſe invocation, or conjuration of 


any evil ſpirit; or ſhall conſult, covenant with, Cc. any evil ſpirit 
or take up any dead body, ſkin, bone, Wc. to be uſed in any manner 
of witchcraft, ſorcery, charm, or inchantment; or ſhall uſe any 
witchcraft, inchantment, charm, or ſorcery, whereby any perſon ſhall 
be killed, waſted, or lamed in his body or any part of it, their abettors, 
aiders, Oc. Or, if any, after conviction for the firſt offence, ſhall 
take upon him by witchcraft, inchantment, charm, or ſorcery, to tell 
where treaſure may be found in the earth; or loſt goods may be 
found; or to the intent to provoke to unlawful love; or whereby 


cattle or goods ſhall be deſtroyed or impaired ; or to hurt any perſon - 


in his body, tho' the fame be not effected, he ſhall ſuffer as a felon 


. without clergy, Provided not to corrupt blood, or loſe dower. [This 


ſtatute is repealed by the ff. 9 G. 2. c. 5. Vide infra.) Vide Juſtices 
F Peace, (B 13.) : 8 6 

At common law, witchcraft was puniſhed as hereſy, by the writ de 
 heretico coniburendo. H. P. C. 6. 3 Inſt. 44. | 

But now there is no remedy but by the f. 1 Fac. 12. H. P. C. 6. 
3 Ia. 45. Eb. 
: i KAY ſtatute, it is felony to conſult, covenant with, entertain, 
employ, feed, or reward an evil ſpirit; tho' no act be thereupon 
done. H. P. C. 6. 3 ſt. 43. | 

So, to take up a dead body, Oc. to uſe in witchcraft; tho' not uſed. 
H. P. C. 6. 3 1nft. 45. | 

So, tq take upon them to tell where treaſure or goods ſhall be 
found, how love ſhall be provoked ; tho' they cannot do it. H. P. C. 7. 


3 luſt. 46. 


But to uſe ſorcery, Cc. whereby any one may be killed, or de- 
ſtroyed, or goods or cattle deſtroyed, is no felony, unleſs the miſchief 
be done. H. P. C. 7. 3 Inft. 45, 46. 

In all caſes, where a ſecond offence is felony, there muſt be an 
actual conviction and judgment for the firſt offence. H. P. C. 8. 
3 Inſt. 40. | |; 

And the ſecond offence muſt be committed after judgment for the 
firſt, H. P. C. 8. 3 Inf. 46. | | 

(By the f.g9G.2. 5.. the ff. 1 Fac. 12. is repealed, (except fo 
much as repeals the g. 5 EI. 16.) and no proſecution ſhall be car- 
rel on for witchcraft, Sg. And if any perſon pretend to exerciſe 


my witckeraft, ſorcery, Sc. or undertake to tell fortunes, or pretend 


to diſcover where goods, ſuppoſed to be ſtolen or loſt, may be found, 
he all be unpritoned for a year, and once in every quarter of it be 


et on the pillory, and (if the court think fit) be bound for his good 


brlayiour,| | 
(8 14.) Felonics by other Statutes, Aſſault. 

55 6 C. 1. c. 22. / 11. to aſſault any perſon or perſons in the 
treets or highwavs, with intent to tear their cloaths, ſhall be ſelony, 
and the offender may be tranſported for ſeven years.) 

By 7 Ceo. 2. c. 25. J 1. to aſſault with offenſive weapons and intent 
ts rob, telony and tranſportation for ſeven years. (By 
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[By 126. 1. c. 34. / 6. to aſſault or abuſe any maſter woolcomber, 
or maſter weaver, or any other concerned in the woollen manufactures, 
whereby they ſhall receive any bodily hurt for not complying with 


any illegal bye-laws, &c. or to write, c. or ſend, Qc. any letter, 


c. threatening any harm to ſuch maſter or other perſon, or to threaten 
to burn, Sc. any of their houſes or out-houſes, or to cut or deſtroy 
any of their trees, or to maim or kill any of their cattle, for not com- 
lying with any demands, c. is felony liable to tranſportation for 
en years.] 8 LEY 


[(S 15.) Bankrupt.—By 5 G. 2. c. 30. bankrupt not ſurrendring 
within forty-two days notice in the Gazette unleſs the time be en- 
larged by the Lord Chancellor, and conforming to the ſtatutes; or 
embezzling goods, &c. to the value of 20 J. ſhall be guilty of felony, 
without benefit of clergy.] ] 


[(S 16.) Baſtard —By 21 J. 1. c. 27. and 16 Car. 1. c. 4. the mother 


of a baſtard child, endeavouring ſo to conceal the death of it, as that 


it may not come to light, whether it were born alive or not, ſhall ſuf. 
fer death as in caſe of murder, unleſs ſhe can prove, &c. that the 
child was born dead.] TO 8 | 7 | 
(S 17.) Letters. 
[By 9 Geo. 1. c. 22. /. 1. knowingly to ſend any letter without a 
name, or ſigned with a fictitious name, demanding money, veniſon, 
or other valuable thing; or, to reſcue any perſon in cuſtody for ſuch 
_ offence, is felony without clergy.) | 
By 27 Geo. 2. c. 16. to ſend any letter without a name, or with a 
fictitious name, threatening to kill or murder any of his majeſty's 


ſubjects, or to burn. their houſes, &c. tho' no money or veniſon or . 


valuable thing be demanded in ſuch letter, or ta reſcue any ſuch of- 
fender, is felony without clergy. | SOT 
[By 30 G. 2. c. 24. to obtain money or goods under falſe pretences, 


with intent to cheat or defraud; or to ſend or deliver any letter with 


or without a name, or ſigned with a fictitious name, letter or letters, 
threatening to accuſe any perſon of any crime puniſhable by law with 
death, tranſportation, pillory, or other infamous puniſhment, with a 


view to obtain money, Cc. from the perſon ſo threatened to be ac- 


cuſed, ſhall be deemed offences againſt law and the public peace; and 
the offender ſhall be fined and impriſoned, or put in the pillory, or 
whipped, or tranſported- at the diſcretiqn of the court.) | 


| 


(S 18.) Malicious Miſchief. 
[Banks,—By ft. 6 G. 2. c. 37. . 5. made perpetual by 31 6. 2. 


e. 42. / 3. unlawfully and maliciouſly breaking down or cutting down 


the bank or banks of any river, or any ſea bank, whereby any lands 
ſhall be overflowed or damaged, is niade felony without benefit of 


clergy.] 


[Deſtroying Bridges. — For Fulham bridge, ſee 12 G. 1. c. 36. / 3. 
Weſiminſier bridge, 9 G. 2. c. 29. f. 5. Walton bridge, 20 G. 2. c. 22. 
Hampton Court, 23 G. 2. c. 37. . 12. Ribbley/ 24 G. 2. c. 36. { 34 
3 e 8 | anawicty 


me &A_ a me, 


CC 


Sandwich, 28 G. 2. c. 55. Londen bridge, 29 G. 2. c. 40. f 6. and 
31 6. 2. c. 73. Black Friars, 29 G. 2. c. 86. Jeremy's ferry, 30 G. 2. 
c. 59. Old Brentford, 30 G. 2. c. 63. . 19. 31 6. 2. c. 46. Trent, 
31 G. 2. C. 59.4 6 'P | : 75 5 ; 


For Cattle, ſee M. ayhem. 


[ Cliaths.—By 6 G. 1. c. 24- Jar. any perſon who ſhall aſfault an- 


other in the public ſtreets or highways with intent to tear, ſpoil, cut, 
burn or deface, and ſhall tear, Cc. the garments or cloaths of the 


perſon ſo aſſaulted, ſhall be guilty of felony, and tranſportable for ſeven 


years.] 


Cꝛal, &c.—By ff. 12 G. 2. c. 32. / 6. made perpetual by 31 G. 
5. 42. / 5, 6. maliciouſly ſetting on fire, or cauſing to be ſet on fi 


any mine, pit, or delph of coal or cannel coal, is felony without be- 


nelit of clergy.] 


Corn. — By ff. 11 Geo. 2. c. 32. f. 1. maliciouſly to beat, Ne. any 
perſon with intent to deter, Qc. him from buying corn or grain in 


nuny market, Ca or to ſtop or ſeize on any waggon, Sc. loaded with 


wheat, Ec. in or on the highways, c. or maliciouſly to break, cut 


or deſtroy the ſame, or the harneſs of the horſes ; or unlawfully to 


take, drive away, Sc. the horſes, or to beat or wound the driver; 


or by cutting the ſacks, to ſcatter ſuch wheat, Ec. for the firſt of- 


fence, impriſonment not exceeding three months and public whipping: 
and by J. 2. the ſecond offence, felony and tranſportation for ſeven 
years] | - | 25 6 | 

[And by / 2. maliciouſly to pull down, &c. any ſtorehouſe or 
granary, where corn ſhall be kept for exportation, or unlawfully to 


enter any ſuch ſtorchouſe, &'c. and take and carry away any corn, 


Te. therefrom, or to throw abroad or ſpoil the ſame : or wrap 
45 


to enter on board any ſhip, Sc. and wilfully take and carry any m 


Cc. thercin, intended for exportation; is felony and tranſportation 
for ſeven years.) 5 | 


For Cuſtoms, ſee Smuggling, poſt. (8 22.) | 
[Hops —By ft. 6 G. 2. c. 37. J 6. made perpetual by 35 G. 2. 


. 42. J 2. 4. maliciouſſy to cut hop-binds growing on poles in any 
Plantation of hops, is felony without benefit of clergy.] 4 


Linen. By 4 C. 3. c. 37. J 16. to break by day or night into 
ary houſe, ſhop, Sc. or by force to enter any houſe, &c. with intent 
to ſteal, cut or deſtroy any linen yarn or linen cloth, or any manu- 
facture of linen yarn belonging to any manufactory, or the looms, 
tools, or implements uſed thereinz or maliciouſly to cut in pieces or 
deſtroy ſuch goods, when expoſed to bleach or dry; is felony without 
benefit of clergy.) | 00 2 

[By fat. 6 G. 3. c. 28. maliciouſly deſtroying ſilk in tlie loom, or 
entring houſe to deſt cy, is felony without clergy.] 25 


(alli, mines, &. By 9 G. 3. c. 29. riotouſly dcftroying mills 
malictouſly 
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maliciouſly ſetting fire to mills, is felony without clergy ; malici 

rg Anke engines for draining mines, or drawing out coals or ore, or 
way for conveying the ſame, or any fence for incloſing or dividing 
lands in purſuance of act of parliament, is felony and tranſportation 
for ſeven years.] | a 


[Naval frores, &c.—By fat. 12 G. 3. c. 24. deftroying men of war, 
or naval ſtores in a dock-yard, is felony without clergy ; and perſons 
offending out of the realm may be tried, in any county.) | 


Proceſs {By flat. 9 G. 1. c. 28. , 1, 2. wilfully to obſtruct any 
perſon ſerving or endeavouring to ſerve or execute any writ or rule or 
order of court of law or equity,- or any legal proceſs whatever, or 
any eſcape warrant, or other warrant of any juſtice of peace, or to 
abuſe or aſſault any ſuch perſon ſo ſerving, or to make reſcue of any 
priſoner taken on any ſuch writ, &c. within the limits of a certain 
pretended privileged place, called Suffolk Place, or the Mint, in the 
pariſh of St. George, in the county of Surrey; or to harbour any pri- 


ſoner ſo taken, or any perſon refcuing ſuch priſoner, or to aid and 


abet in reſiſting, c. or in reſcuing, &c. or to preſume to exerciſe 
any unlawful juriſdiction, &c. within the ſaid limits; is felony and 
tranſportation, as in other caſes.) 

And by / 3. to join in, or aid and abet any riot or tumult within 
the faid limits in any vizard, maſk, or diſguiſed habit, or with a face | 
diſguiſed, c. or in ſuch diſguiſe to oppoſe the execution of any 
legal proceſs, c. is felony without benefit of clergy z and for aiders 
and abettors, tranſportation. | To 

[By /. 11 Geo. 1. c. 22. ſimilar proviſions are made againſt ſimilar 


offences in the hamlet of Happing-Stepney.] 


Pulling down chapels, &c.—By ft. 1G. 1. c. 5. / 4. perſons riot- 
ouſly aſſembled, with force demoliſhing or pulling down, or be- 
ginning, C. any church or chapel; or any building for religious wor- 
thip, certified and regiſtred according to 1 W. & M. fe. 1. c.18., or 
any dwelling houſe, barn, ſtable, or other out-houſe, ſhall be adjudged 
guilty of felony without clergy.] | 5 25 


Ships.—{By ft. 23 Car. 2. c. 11. 2 12. any officer, Ec. wilfully de- 
ſtroying any thip, is declared guilty of felony. And by „. 1 Ann. 


| A. 2, c. 9. / 4. & 5. captain, maſter, &c. wilfully caſting away, burn- 


ing, &c. any ſhip to the prejudice of the owners, is declared guilty 


of felony without benefit of clergy; and ſuch offences committed on 


the high ſeas may be tried in any county.) | 
Similar proviſions made by ff. 4 G. 1. c. 12. / 3. and ft. 11 C. f. 
c. 29. /. 6. againſt owners, maſters, &c. deſtroying, Oc. any ſhip to 


the prejudice of the inſurers. 


[By 12 Ann. /t. 2. c. 18. , 5. to make or aſſiſt in making any hole 
in any veſſel in diſtreſs; or to ſteal the pump, or wilfully do any 


thing tending to the immediate loſs of ſuch veſſel, is felony without 
benefit of clergy. Vide 26 G. 2. c. 19. J 1.} COD 


[Trees, &c.—Py 6 (7. 3. c. 36. lopping, topping, cutting down, 
breaking, burning, or ſpoiling, or carrying away, in the night any 
e Oak 
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dak, oY throwing down, mou, aſh, elm, fir, cheſnut or aſp, 


c. any roots, ſhrubs, or plants 


or other timber tree, or digging up, 


of 55. value in encloſed ground, tranſportation for ſeven years; and 


aiders and receivers liable to the ſame penalty.) | 


[Turnpikes, &c.—By 8 Geo. 2. c. 20. by day or night maliciouſly 
to pull down, pluck up, throw down, level, or otherwiſe deſtroy any 
turnpike=gate, or any poſt, rail, wall, chain, bar, or fence belonging 
to ſuch turnpike-gate, or any other chain, &c. erected to prevent 
paſſengers from paſſing without paying any toll impoſed by act of par- 
lament z or any houſe erected for the uſe of ſuch turnpike-gate, or 
any other fence, or any lock, ſluice, flood-gate, or other work on 
any navigable river erected by authority of parliament; or forcibly to 
= fog any perſon in cuſtody for any of the ſaid offences; felony 
without clergy.] : | b 

[And ſuch offences may be tried in any adjacent county, but no 
corruption of blood, Cc. ] | R 


[W, vallen,—By. 12 Geo. 1. c. 34. /. 7. to break into any ſhop to cut 
any ſerge or other woollen goods in the loom, &c. is felony without 


clergy] | 
(S 19.) Mutiny. 


[By 22 & 23 Car. 2. c. 11. 1 9. every mariner who ſnall lay violent 
hands on his commander, to hinder him from fighting in defence of 
his ſhip'and goods committed to his truſt, ſhall ſuffer death as a felon.] 

[By 2 & 3 Ann. c. 20. /. 35. any officer or ſoldier either on land, 
out of England, or upon the ſea, who ſhall raiſe or cauſe to be raifed 
any mutiny or fedition in the army, or ſhall refuſe to obey his ſuperior 
olkicer, Sc. ſhall ſuffer death as in caſe of felony.] 


| (S 20.) Perjury. . ? 
[By 2 Gee. 2. c. 25. any perſon convicted of perjury or ſubornation 


of perjury, may, beſide the puniſhment then inflicted by the law, be 


committed to the houſe of correction for any time not exceeding ſeven 


years, or may be tranſported for ſeven years; and to eſcape, or break 


priſon, or to return from tranſportation within the time, is felony 
without benefit of clergy 3 and ſuch felony may be tried in the county 
where he ſo eſcaped, or where he was apprehended.] 


(S 21 ) Quarantine. 


[If the plague ſhall appear on board any ſhip to the Northward of 
Cape-Finiſterre, the commander ſhall immediately proceed to the har- 
bour of $7. Helen's Pool, or to ſuch other place as the privy council 
thall appoint; and from thence cauſe intelligence of the condition of 
his ſhip to be conveyed to the Secretary of State. But if he ſhall not 
be able to make Lah, or is forced to go up either of the channels, he 
ſhall not enter with ſuch ſhip any port, but ſhall remain in ſome 2 | 
road, avoiding all intercourſe with other ſhips till the king's pleaſure 


de known, on pain of being adjudged guilty of felony without benefit 
of clergy. 20 Geo. 2. c. 6. 29 Geo. 2. c.8.] | 
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By /, 2. of 29 Geo- 2. c. 6. the maſter. or commander of a veſſel 
coming from an infected place, or having any perſon on board in- 


fected, and concealing the ſame, is declared guilty of felony without 


benefit of clergy. . 

And by /. 8. any perſon obliged to perform quarantine, who ſhall 
refuſe or neglect to repair to the place appointed in the manner 
which the act directs, or being there, ſhall afterwards eſcape before 
quarantine be fully performed, ſhall ſuffer death without clergy. 

By / 10. ſound perſons entering a lazaret, Sc. obliged to perform 


. quarantine and afterwards eſcaping before the time; and 


By J. 17. the ſuperintendant of quarantine, c. acting contrary to 


his duty, or an officer giving a falſe certificate; and 


[By / 18. perſons concealing or clandeſtinely conveying letters, 


goods, Wc. from any ſhip under quarantine, Cc. ſhall all be liable to 


the ſame penalty.) 


* 


(5 22.) Smugglers. 


By 6 Geo. 1. c. 21. eight perſons or more hindering, obſtructing, 


_ \ ” . . 
c. officers of the cuſtoms in the execution of their office, ſhall be 


tranſported, and returning before the term, death without clergy.) 

By 8 Gez. 1. c. 18. perſons paſſing with foreign goods landed with- 
out entry, Cc. and being more than five, Sc. and reſiſting, Ec. 
officers of the cuitoms to be tranſported, and returning, &c. death 
without clergy. | 

Perſons liable to be tranſported for offences againſt the cuſtoms, 
committing the like after claiming the benefit of the act of 9 Ces. 2. 
c. 35. for indemnifying perſons who have been guilty, &c. ſhall be 
guilty of felony without benefit of clergy. 18 Ge. 2. c. 28. 

By 9 Geo. 2. c. 35. /. 10. three or more perſons aſſembling armed, 
Sc. to aſſiſt in running goods, ſhall be tranſported, and returning, Q. 
without clergy. | 

By Y. 13. two or more perſons found paſſing together, within five 
miles of a navigable river or the ſea coaſts with horſe, carriage, &c. 
laden with more than fix pounds of tea, or five gallons of brandy, &c. 
the duties being unpaid, Sc. and bearing offenſive arms, &c. to be 
deemed runners of foreign goods, and ſubject to the ſame puniſhment. 
By / 28. any perſon or perſons forcibly obſtructing, &c. any officer 
of the cuſtoms on board any ſhip or veſſel in the execution of his 


office, liable to the ſame penalty. 


By 19 Geo: 2. c. 34. armed perſons to the number of three aſſembled 
to aſſiſt in the illegal exporting or running of goods, &'c. or ap- 
pearing in diſguiſe with ſuch goods, or reſiſting officers in the exe- 
cution of their duty, is felony without benefit of clergy. 

By the ſame ſtatute, if any one ſhall be charged on oath with being 

ilty of any of the offences mentioned in the former part of the 
Rane, before any of the magiſtrates deſcribed, ſuch magiſtrate ſhall 
certify ſuch information under his hand and ſeal to one of the prin- 


cipal Secretaries of State, who is to lay it before his majeſty in privy 


council; whereupon his majeſty is to make an order requiring tlie 
offender to ſurrender within the ſpace of 40 days after the firſt public- 


ation thereof in the Londen Gazette, to ſome one of the magiſtrates 


before mentioned ; which order the clerks of the privy council Po 
N . | cauſe 


cauſe to be printed. forthwith in the two ſucceſſive London Gazetter, 


* 
5 


and to be immediately tranſmitted to the ſheriff of the county where 


the offence was committed, Who ſhall within 14 days after the receipt 


thereof, cauſe it to be proclaimed between the hours of ten in the morn- 
ing and two in the afternoon in the market places, on the reſpective 
market days, of two market towns in the fame county, near to the 


place where ſuch offence ſhall have been committed, and a true copy 


of ſuch order ſhall be affixed on ſome public place in ſuch market 
towns. And if the offender do not ſurrender purſuant to ſuch order, 
or having ſurrendered fhall afterwards eſcape, he ſhall ſuffer death 
without clergy. 
And if any perſon after the time for ſurrender expired, ſhall har- 
bour, &c. ſuch perſon ſo charged, c. knowing him to be fo charged 
and required to ſurrender and not to have ſurrendered, being con- 
victed within one year after the offence committed, he ſhall be guilty 


of felony and tranſported for feven years; returning, &c. without | 


clergy. | 


For points reſolved on this ſurrender clauſe, fee Fyfer, 51, 56, 57. 


[By 24 Geo. 3. /t. 2. c. 47. f. 11. if any perſon on the ſhore or on 
board any ſhip, &c. ſhall malicioufly ſhoot at or upon any ſhip, Ge. 


belonging to his majeſty's navy, or in the ſervice of the cuſtoms or 


exciſe within the limits of any port, c. of Great Britain, or within 
four leagues of any part of the coaſt ; or, if any perſon being on ſhore, 
Sc. ſhall maliciouſly ſhoot at, or maim, or dangerouſly wound any 
officer of his majeſty's navy, or of the cuſtoms or exciſe, whether at- 
tempting to go on board, or being on board, or returning from on 
board any ſhip, Sc. or otherwiſe acting in the due execution of his 
duty on ſhore, or within the limits of any port, Cc. or ſhall ma- 
liciouſly ſhoot at, &c. any perſon aſſiſting ſuch officer, &c. then every 
perſon ſo offending, his aiders and abettors, ſhall be guilty of felony 
without clergy.) 3 


[Vide Leach's Edition of Hawk. vol. 1. 227. J 


(S 23.) Stolen Goods. 


[By ft. 4 Geo. 1. c. 11. perſons convicted of buying or receiving 
ſtolen goods, knowing them to be ſtolen, ſhall be tranſported for the 
term of fourteen years. Money docs not come under the deſcription 


of goods under this ſtatute: but by 2 Ges. 2. c. 25. to ſteal bank notes 


is made felony and liable to ſuch puniſhment as the ſtealing of other 
gods, and therefore the knowing and felonious receivers of this ſpecies 
of property are liable to puniſhment like other offenders. 1 Hawk. 
232. Leach's Notes.) | 


By 18 Gez. 2. c. 27. buyers and receivers of linen, cotton, Sc. 


ſtolen from the bleaching croft are ouſted of elergy; but by the next 
clauſe the court may, inſtead of death, order them to be tranſported 

for ſourteen years. | 5 | 12 | | 
By 25 Ge. 2. c. 10. the buyers and receivers of any wad ot black 
cawke, commonly called black lead, knowing the ſame to be ſtolen 
from the mine, ſhall be conſtrued to be guilty of felony ; and. being 
convicted ſhall be ſubject to all the pains and penalties to which any 
perſon can be ſabje&, for buying or receiving any goods or chattels 
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that have been ſeloniouſiy taken or ſtolen, knowing the ſame to have 


been ſtolen. « 


By 29 Ges. 2. c. 30. every perſon who ſhall buy or receive any lead, 


iron, copper, braſs, bell-metal, or ſolder, knowing them to be ſtolen, 


altho' the principal felon ſhall not have been convicted of ſtealing the 
ſame, ſhall on conviction by due courſe of law be tranſported for 


tourteen years. r 
By 2 Geo. 3. c. 28. whoever ſhall buy, or receive any part of the 


cargo or loading of, or any goods, ſtores, or things of or belonging 
to any ſhip or veſſel in the river Thames, knowing them to be ſtolen, 


altho the principal offender has not been convicted of ſtealing, or 
unlawfully procuring the fame, ſhall be tranſported for fourteen years, 

By 10 Geo. 3. c. 48. every perſon who ſhall buy or receive any itolen 
jewel or' jewels, or ſtolen gold or filver plate, watch or watches, 
knowing the ſame to have been ſtolen, ſhall, in all cafes where the 
ſtealing ſhall have been accompanied with a burglary actually com- 
mitted, or ſhall have been feloniouſly taken by a robbery committed 
on the highway, be triable, as well before conviction of the principal 


felon, whether he ſhall be in or out of cuſtody, as after his con- 


viction, and being convicted, he ſhall be tranſported for the ſpace of 


fourteen years. | 
By 21 Geo. 3. c. 69. whoever ſhall buy or reccive ſtolen pewter, 


knowing it to be ſtolen, tho' the principal felon be not convicted, 


- ſhall be tranſported for any time not exceeding ſeven years, or kept 


in priſon, to hard labour for any time not exceeding three years, nor 
leſs than one year, and within that time (if the court fhall think fit,) 
ſhall Be once or oftner, but not more than three times, publickly 
whipped. 3 

[By 4 Geo. 1. c. 11. / 4. whoever ſhall take money or reward, di- 
rectly or indirectly, under pretence of helping any perſon to any 
ſtolen goods or chattels, ſhall (unleſs ſuch perſon apprehend or cauſe 
to be apprehended the felon who ſtole the ſame, and cauſe him to be 


brought to his trial for the ſame) be guilty of felony, aud fuffer 


the puniſhment of felony according to the nature of the felony com- 
mitted in ſtealing ſuch goods, in the ſame manner as if ſuch offender 
had himſelf ſtolen ſuch goods and chattels, in the manner and wit! 
ſuch circumſtances as the ſame were ſtolen.] e 


(8 24.) Riots. 


[By x Geo. 1. ff. 2. c. 5. twelve perſons or more riotouſly and un- 
lawfully aſſembled to the diſturbance of the public peace, and not diſ- 
perſing within one hour after proclamation made by one juſtice or 
other perſon authoriſed by the act, ſhall be adjudged felons without 
benefit of clergy.) . 

And by /. 5. if any perſon ſhall with force and arms, wilfully and 
knowingly oppoſe, &c. any perſon beginning to make proclamation 
or going to proclaim, whereby ſuch proclamation ſhall not be made, 
ſack perſon fo oppoſing, &'c. ſhall be adjudged guilty of felony with- 


out benefit of clergy. And notwithſtanding ſuch proclamation ſhall 


not be made by reaſon of ſuch obſtruction, yet ſuch perſons as ſhall 
ſtill continue riotouſly aſſembled together to the number of _— 
18 11 
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and ſhall not diſperſe within the ſpace of one hour after ſuch hind- | 


£ 
rance made, having knowledge * ſuch hindrance made, ſhall ſuſfer 
death without benefit of clergy.] N 2 ; 


(8 25.) Solemnizing Marriage without Licence, &c. | 
[By /i. 26 Geo. 2. c. 33. / 8. whoever ſhall ſolemnize matrimony 3 
any other place than a church or public chapel where banns have 
been uſually publiſhed, unleſs by ſpegial licence from the archbiſhop 
of Canterbury ; or ſhall ſolemnize matrimony without publication of 
banns, unleſs licence of marriage be firſt had and obtained from fome 
perſon or perſons having authority to grant the ſame, ſhall be ad- 
judged guilty of felony, and ſhall be tranſported for fourteen years.] 


(T) Acceſſory. 
(T 1.) Before the Fact,” who ſhall be. 


A Cceſſories to a felony are before, or after the felony committed. 
2 Injl. 182. 3 Infl. 138. | | | ES 
A man, who by his command, counſel, contrivanee, conſent, or 
encouragement, incites or moves another to commit a felony, tho he 
be not preſent when it is done, will be an acceſſory before. 2 If. 182. 
H. R.. 21). EEE, | 
As, if he urge, perſuade, or procure him to do it. 2 Inf. 182. 
If he furniſh him with a weapon, Oc. for ſuch intent. 2 Inf. 182. 
[Whoever procures a felony to be committed, tho' by the inter- _ 
vention of a third perſon. M*Damiel's Caſe, December 1755. Foſter, 
121, | | 
105 if he conſents before hand. Bid. ] | 
'Cho' the fact vary in the circumſtance of the command, c. 
if A. command, Cc. B. to poiſon D. and he ſhoots him, c. 
PO 207. | wk 3 | ERS 
90, tho the execution of the fat exceeds the command: as, if 
the command be to commit a robbery, and he in the robbery kills. 
BE (6217. 3 
So, if the command be only for a tortious act not felony, and he 
in the execution commits felony : as, where the command was to beat 
another, and by the battery he killed him. H. NC. 217. 
If a ſtatute makes a new felony, he ſhall be acceſſory who would 
be ſo before. Sal. 543. H. P. C. 215. | 
But where the fact varies in the ſubſtance and nature of the crime 
from the command, Sc. he who commanded will not be acceſſory: 
8 if the command be to kill A. and he kills another perſon. H.P. 
217. | ke” 
[Although if A. commands B. to kill C (whom he B. well know- 
eth) d he kills D. A. is not acceſſory; yet, if A. commands B. to 
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d kill C. (whom he B. knoweth not) deſcribing him, and B. kills D. by . 
n miltake, A. is acceſſory. Fofter, 370. | i 
bs [Or, if A. commands B. to burn the houſe of C. and he does it, and 1 
» the flames take hold of the houſe of D. A. is acceſſory to the burning 73 
ll of D.'s houſe. 1bid.} | . i 
ll If the command be to commit a robbery, and be commits a hurg- 

5 lary. H. P. C. 2117. | | 
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So, if a ſtatute makes a particular fact, which was an offence by 
the common law, more penal; the acceſſory ſhall not he ſubje& to 
the penalty, unleſs he was preſent. Per Holt; but the other juſtices 
fembl. contra. Sal. 452, 3 | 5 

[Although in the language of the law there are no acceſſories in 
high treaſon; yet, thoſe perſons whoſe guilt is of a derivative nature, 
ſo connected with and ariſing out of that of another that it cannot 
exiſt without it, ſhould be conſidered, during the intermediate ſteps 
towards conviction, as in the nature of acceſſories, or a kind of ac. 
ceſſories: they ſhould not be arraigned till the principal offender is 
convicted; if he is acquitted, they ſhould be diſcharged. Foſter, 

41—346J ] . ö 
' Thus * act of parliament for reverſing Mrs. Liz's attainder, 
calls her proſecution irregular and undue ; becauſe, Hicks, whom ſhe 
concealed, was not at the time af her trial attainted or convicted of 
high treaſon. Fofter, 346.] | 

[This rule holds in every thing but compaſſing the death, &. for 
every ſuch treaſon is a complete overt act, tho' the fact is never 
effected or attempted. id.] 5 | 
Un felony, a principal may be in the firſt or ſecond degree; he in 
the firſt is he who commits the fact; in the ſecond, he who is preſent, 
aiding and abetting at the commiſſion. Foſter, 347. 349-] 

[But an actual preſence is not neceſſary; a conſtructive preſence is 
ſufficient. Feſter, 350.1] N Fs | 


[A perſon preſent, aiding and abetting rioters, is a principal in the 


ſecond degree under 1 Gesc. 1, ft. 2. c. 3. Rex v. Royce, P. ) Geo. 3. 
4 B. M. 2073.) | ; | TI 

' [Enconraging and abetting are words ſufhcient in a ſpecial verdict, 

tho” aiding is omitted. Did. 8 . | 

[Principals in the ſecond degree were in old times deemed only ac- 

ceſſories, and therefore this alteration was introduced about Edward 

the Third's time, that aiders and abettors preſent might be brought to 


their trials while the fact was recent, tho' the perpetrators were not 


then amenable. Fofer, 348. 359. 


[He who is not preſent at the perpetration, can be no more than 


an acceſſory before the fact, except in ſpecial caſes. Foſter, 349-] 
[If A. with intention to deſtroy B. lays poiſon properly diſguiſed in 
his way. B. takes it and dies; A. tho' abſent when the poiſon taken, 
is a u Did. | 155 
pf C. inſtigates A. fo to do, C. if abſent is only an acceſſory. 
bid.) | 


[Tf A. and C. both mingle the poiſon, and lay it, both are principals. 
Did.) | 
_ (If A. prepares poiſon, and delivers it to D. to be adminiſtered to 
B. as a medicine, and D. in A.'s abſence does it, not knowing it to be 
poiſon, A. is principal. Jbid.] | | 

[If D. knew it to be poifon, he is principal, and A. if abſent ac- 
ceſſory. HBid.] 1 x * $376 a | 

[If A. incites a madman, or infant not of years of diſcretion, to 
commit felony in his abſence, A. is principal; if a child of ſufficient 
d:ſcretion, only an acceſſory. Bid.) 


[If A. is preſent at a murder, but takes no part, nor yet endeavours 


to prevent, nor to apprehend, nor to levy hue and cry ; he 1s neither 


principal nor acceſſory, tho” highly criminal. Foſter, 350. [If 


—_— CS a ae. a 


_ felony without clergy.] 
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Uf it is in a _ of aſſaſſination, &c. it may be evidence of his 
: ence. Did. SS 2 8 | 
If 4. adviſes 3 to poiſon his wife, ſhe gives it to their child C. 
who eats it, B. ſtanding by; A. is not acceſſory. Foſter, 371. For 
that was not the crime he adviſed.) 25 . EY. 
[The general rule is this, if the principal committed the felony un- 
der the influence of the advice of A. or if the event was in the ordi- 
nary courſe of things a probable conſequence of that felony, A. is ac- 
ceflory z but if the principal, following the ſuggeſtions of his own 
heart, wilfully and knowingly commits a felony of another kind, or 


upon another ſubject, A. is not acceſſory. Fgſter, 372. 
(T 2.) After the Fact, who ſhall be. 


Acceſſory after will be, when a man receives and aids a felon, 


| knowing that he is a felon, after an offence committed. 2 1ſt. 183. 


H. P. C. 218. | 
Tho' it be his brother, or wife. H. P. C. 219. 


As, if he conceal him in. his houſe. ( Vide Dalt. 530, 531. c. 161. 
Or, ſupply him with” money, horſe, or other proviſion for his 
journey. H. P. C. 218. ; 2 

[By f. 6 Gesc. c. 23. to aſſiſt felons convict to make their eſcape 
from the perſons to whom they are delivered to be tranſported, is 

[But then it muſt be laid that the defendant had notice of the other 
ſelony or conviction. Rex v. Burridge, M. 1735, 3 P. V. 439.]J 

One becomes acceſſory to a felony after the. fact, by aſfiſting 2 
felon convict, in cuſtody under ſentence of tranſportation, to eſcape 
out of priſon, provided it be ſuch aſſiſtance as amounts to receiving, 
harbouring, or comforting ſuch felon. Bid.) | 

| [Before the /i. 4 Gez. c. 11. if an offender after clergy allowed had 
eſcaped before burnt in the hand, where actual burning ſhould take 
place, whoever unlawfully comforted him became acceſſory after the 
fact; for by 18 Eliz. c. 7. both were neceſſary to the diſcharge from 


the felony, and to conſtitute the ſtate pardon. Pid.] 


Vet, if he is not burnt by reaſon of the doubt or delay of the court, 
it ſhall not turn to the priſoner's prejudice, but he may plead con- 
viction (as of man-ſlaughter) to an appeal. id.) . 

[Indictment for being acceſſory after the fact, in receiving a felon, 
it muſt be charged that the defendant knew that he was convicted; 
and this is not aided by the finding of the verdict, eſpecially if it be 
a finding not of notice, but evidence of notice. id.] h 
So, by the /. 3804 V. & M. 9. and 5 Ann. 31. a buyer or re- 
1 of ſtolen goods knowing them to be ſtolen. Vide flat. 2 G. 3. 
c. 28. | 1 | | 
[Perſons receiving any goods, &c. belonging to a veſſel in the 
Thames, knowing the ſame to be ſtoien, may be proſecuted for a 
telony under this ſtatute. Rex v. Wyer, M. 28 Geo. 3. 2 J. R. 77.) 
* — receiving an acceſſory to a felony, makes him acceſſory. H. 

C. 219. 1 | 

But by common law, a receipt of goods ſtolen did not make him 
acceſſory, unleſs he received the felon. H. P. C. 218, ; 

| Hh4 A hs [A re- 


| 


ii, £3. 5 


[A receiver of ſtolen goods may be indicted for a felony, or for 2 
miſdemeanor. Rex v. Pollard, M. 11 Geo. 2. Ld. Raym. 130. 
[A receiver of ſtolen goods cannot be proſecuted for a miſdemeanor, 
if the principal is in cuſtody; the determination in 1 Ld. Raym. 1370. 
ſ«pra, being becauſe the court. would not on motion arreſt judgment 
on an exception never taken before, and which would overturn every 
judgment on the ſtatute. Foſter, 373-] EMT 
Nor, receipt of a felon when the felony is not completed ; as, 
after the wound, and before the death. H. P. C. 219. | 
Or, when a felony was only intended. H. P. C. 219. 
So, relief of a felon in priſon; or bound in ſurety for his appear- 
ance, does not make a man acceſſory. H. P. C. 218. 2M 
8o, a man will not be acceſſory, who does not apprehend a felon. 
H. P. C. 215. 219. : : 
Or, does not prevent the felony. H. P. C. 216. | 
Or, ſuffers the felon's eſcape, when he purſues him, or he comes 
to his houſe. Mo. 8. H. P. C. 220. | 
Or, writes in his favour. H. P. C. 219. 3 Iaſt. 139. 
Or, inſtructs him to read, or adviſes to prevent the appearance of 


| a witneſs againſt him. H. P. C. 219. 3 Inf. 139. 


Or, agrees for money, that he will not give evidence againſt him. 


Dub. Mo. 8. | | | 
So, if a wife receive her huſband, ſhe ſhall not be acceſſory. 


H. P. C. 219. 


90, he that would be acceſſory to felony by the common law, will 
be ſo if a ſtatute makes a new felony. MH. P. C. 215. 

But in high treaſon there is no acceſſory; for procurers, abettors, 
Sc. are all principals. 2 In}. 183. H. P. C. 215. 12 Co. 81. 

Nor, in petit larceny, R. Cro. El. 750. 12 Co. 81. 2 Liſt. 183. 

90, in every felony, all preſent and aiding are principals, tho' only 
one does the act. H. P. C. 215. | 
 _ Tho! they do nothing, if they come with intent to aſſiſt. H. P. C. 

216. he 
Or, if they do not come with a bad intent, but being preſent furniſh 
a ſword; Cc. H. P. C. 216. | . 

So, if they come with intent to aid, tho' not within view. H. P. 
C. 216. | | 
So, all preſent and conſenting to a poiſon prepared, tho? abſent 
when taken. H. P. C. 216. 2 Inſt. 183. | | | 
So, if they leave poiſon for another. H. P. C. 216. 

So, by the /f. 3 H. J. 2. all perſons taking a woman (having lands 
or goods) againſt her will, and procuring and abetting the ſame, and 
receiving her knowingly, are to be judged principal felons. | | 
So, in manſlaughter, there can be no acceſſory before. Mo. 461. 
H. F. C. 2197. a | 5 

Nor, in forgery, which is felony for the ſecond offence. R. M.. 
666. 

So, there cannot be an acceſſory, where there is no principal. 

So, if the principal be convicted for murder, the acceſſory cannot 

be for petit treaſon, H. P. C. 215. 3 If. 139. 


(T 3.) How arraigned, and tried. 


If the principal be acquitted, or die before attainder, the acceſſory | 


 ſhali not be arraigned. H. P. C. 221, 2 Inf. 184. 
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* _ So, if the principal be convicted only ſe defendends. H. P. c. 221. 


Or, of manſlaughter, if he be charged 28 acceſſory before. H. P. 
. 

So, if the . be pardoned before attainder. H. . 223. 
2 Inf. 183. 3 Inſt. 139. 

65 — clergy. H. P. C. 221. 3170. 199. -. - 

Otherwiſe, if after attainder. H. P. C. 221. R. Ray. 477. 

So, if the principal ſtand mute. H. P. C. 221. 2 fl. 184. 

The acceſſory thall not be tried before the principal he attainted. 
H. P. C. 222. 

By the fe. W. 1. 3 Ed. 1. 14. exigent does not £0 againlt him, till 
the principal be attainted. 

But now, by ff. 1 Ann. flat. 2. c. g. an acceſſory may be tried, tho 
the principal ſtands mute, or is admitted to clergy, or pardoned aftcr 


©. conviction, and before attainder. 


Nor, ſhall he be arraigned at the ſuit of the party, when the prin- 
cipal is attainted at the ſuit of the king, H. P. C. 221. 2 Iaſt. 184. 

Or, if the principal be attainted of another felony. H. P. C. 221. 

But the acceſſory may be arraigned before the principal be attainted 
or appears. F. P. C. 222. if he content. | 

Or, he may be tried before. H. P. C. 222. | 

[If the acceſſory by his choice is tried, before the principal, and 
convicted, judgment ſhould be reſpited till the principal i is convicted 
and attainted. Fgſter, 367. 

The conviction is now ſufficient. | 

Or, if one principal be convicted, when he is NYE: >" as acceſſory 


to two, he may be tried, if the court pleaſe. H. P. C. 222. 


And if acquitted as acceſſory to him, he may be afterwards tried 
as acceſſory to the other. H. P. C. 222. 

[To convict an acceſſory, it is not neceflary to enter into a detail of 
the evidence on which the principal was convicted; but if it appears 
that he was not guilty, the acceflory ſhall be acquitted. Macdaniel a 
Caſe, 175 5. Lgſler, £233: 266.1: 

(If the principal is convicted of petit larceny, there can be no 
judgment againſt the receiver on the 4 Geo. 1. for there can be no ac- 
ceſſory. Evand's Caſe, 1749, Foſter, 73. 

[The acceſſory may avail himſelf of the nſulkcienty of evidence, 
or incompetency of witneſſes, produced againſt the principal; and 
may ſhew that the facts charged and proved againſt the principal do 
not, in judgment of law, amount to felony; or that the principal 


vas innocent. Semb,  Fo//er, 364. & ſeq.) 


He may be tried by the ſame inqueſt with the principal; but the 
inqueſt ſhall be charged to diſmiſs him, if the principal be acquitted. 
H. P. C. 222. 2 Infl. 184. 

And if convicted, judgment ſhall be firſt againſt the principal. 
H. P. C. 222. 

By the fe, 2 & 3 Ed. 6. 24. where the Riroke or poiſon is in one 
county, and the death in another, there may be an appeal againſt ac- 
ceſſories in the county where the party died, tho' acceflories in 
another county. And by the ſame ſtatute, the accollorits may be in- 
dicted in the county where they were accefſorics, tho' not ſame 
county where the principal offence was committed. | 

If a man, is indicted as acceſſory before the fact, and , 


he may be indicted as Principal, Taler, 361. 
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If a man indicted as principal- be acquitted, he cannot be after. 
wards indicted as acceſſory before. R. Kelg, 26. H. P. C. 224. 
But this caſe ſeems not to be law, for the reaſon given for it is 
not good. -Fefter, 392. 2 Hawk. 529. Leach's edition.] 

But the court may diſcharge the jury before verdict. Kel, 26. 

And he may afterwards be indicted as acceſſory after. R. Kele, 26. 

[If a man is indicted as acceſſory to two, and is found acceſſory to 
one, judgment may paſs on him. Foſter, 361] 

[If the principal is erroneouſly attainted, and then the acceſſory 
tried, convicted, and attainted, and then the attainder of the principal 
reverſed for error; this reverſeth the attainder of the acceſſory, and 
the acceſſory ſhould have a reaſonable time to procure ſuch reverſal. 
Fgſter, 366. | | | 

If the principal is outlawed, and thereupon the acceſſory tried, 
convicted, and attainted, and afterwards the prineipal comes in, re- 
verſeth the outlawry, pleads over to the felony, and is acquitted ; 
this reverſeth the attainder of the acceſſory. Foſter, 367.] 


Vide peſ. (V 6, &c.) 


(V) Approver. 
| (V 1.) Who ſhall be. 


Roceeding againſt a criminal is, by appeal, by indictment, or as 
approver. H. P. C. 176. | 
As to appeal, vide title Appeal. e 


As to indictment, vide title Indictment. 
An approver is a common perſon, indicted for treaſon or felony, 


who confeſſes the indictment before plea, and then, being ſworn for 
diſcovery of all treaſons or felonies, enters his appeal againſt participer 


criminis for the offence in the ſame indictment. H. P. C. 192. 


3 Inft. 129. | DS | 
- [The participes criminis being within the realm. id.] 
A man may be an approver, tho' he be maimed or 70 years old, 


whereby he cannot wage battle. H. P. C. 192. [Vide 3 I. 129. 
Semb. cont.] x : | 
(V 2.) Who not. 


But a pcer of the realm cannot be an approver. H. P. C. 192. 
[becauſe, ſays Lord Coke in 3 Iaſt. 129. he cannot pray a coroner, be- 
fore whom alone the appeal mult be taken, and this contrary to nag 
charta, c. 29. for ſays he in another place 2 J.. 49. he cannot confeſs 
the indictment but before the Lord Steward.) 

Nor, an infant, ideot, non com pos, clerk, or woman. H. P. C. 192. 


3 Inst. 129. 
[Becauſe ſome of them cannot be ſworn, and none of them can 


wage battle. Sed vide 2 Hawk. 294.] | 


Nor, a man attainted of treaſon or felony, becauſe he is hors de la © 


ley. 3 J. 129. 


So, confeſhon, before indictment againſt him, does not make him 
an approver. H. P. C. 193. 3 In.. 129. 


Nor, can he be an approver, tho' indicted, if he be not in priſon. | 


3 Inf. 130.] | 
| 50 
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So, if he plead to the indictment, he cannot be an approver the 


appears falſe. H. P. C. 193. [Sed vide 2 H. P. C. 228, 229. which 


ſeems contra 2 Hawk. 295.] 


Nor, an appellee in an appeal. H. P. C. 193. 3 1nft. 129. | 3 


And therefore, if there be an appeal againſt him after the indict- 


ment confeſſed, the approvement ceaſes. H. P. C. 193. 3 Inft. 129. 


Nor, an appellee of an approver. H. P. C. 193. 

It muſt be before ſuch a court as has power to appoint a coroner, 
as Juſtices of the King's-Bench, of gaol delivery or in eyre, or thoſe 
of a royal franchiſe, as a county palatine, or the royal franchiſe of 


Eh, where the biſhop has juſtices and coroners of his own making. | 


2 H. P. C. 229.] | 

So, a perſon, indicted before juſtice of peace in a town or leet, 
cannot be an approver. H. P. C. 194. 3 I. 130. 

[Becauſe they have no authority to aſſign a coroner.] | 

And if the appeal be for an offence not contained in the ſame in- 
dictment, it will be a detection, but no approvement. H. P. C. 194. 
3 It. 130. | — 

Tho' of an acceſſory to the ſame offence. H. P. C. 194. | 

[But as the oath is general to diſcover all the treaſons and felonies 
he knows, if he accuſe any perſons of crimes of a different nature from 
his own, whether in the ſame, or a foreign county, his accuſation 
will be a reaſonable ground to carry on a proſecution againſt them for 
ſuch crimes, tho” it be not of itſelf ſufficient to put them to a trial. 
2 Hawk. 296.] | 

And it ſhall be in the diſcretion of the court, whether he ſhall be 
allowed to be an approver. H. P. C. 194. 3 Inft. 129. 
{For it may appear to the court, on his confeſſion, that he is a 


principal and tempted the others, or other reaſons may appear why 


he ſhould not be admitted. Cowp. 335-] © 


(V 3.) Proceeding upon an Approvement. 


(The admiſſion of approvers was founded on the deſire of diſ- 


covering great and notorious offenders, but becauſe there is great 
danger that deſperate villains, knowing they muſt be convicted, 
might in order to procure a reſpite of their own puniſhment, accuſe 
honeſt men, the law has introduced great ſtrictneſs in the proceedings. 
„en,, > e Ex 

[He that would be admitted an approver muſt confeſs the indict- 
ment, in open court, and pray a coroner to be aſſigned to him to 
take his appeal; and this is regularly to be done before plea 
pleaded, but it has been done after nt guilty, and as the foundation 
of this privilege is the diſcretion of the court, it ſeems it may be 


granted at any time before conviction. 2 H. P. C. 229. 2 Haul. 


205. Fyſter, 34. | 0 
[If after not guilty he prays a coroner, but does not confeſs the 
felony, the inqueſt ſhall be taken. Hale ubi ſupra.] | 
(If before plea he only pray a coroner, and wil ſay no more, he 
thall have peine, forte, and dure. Id. ibid.] | 
[If the court admit him, they aſſign him a coroner to take his ap- 
peal ; they prefix a time; they deliver him out of frait cuſtody that 


he may not pretend he made his appeal by dureſs.] | 


[The 
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The coroner puts his appeal into form.) | 

(When he returns into court, if he pretend it was made by dury; 
the coroner ſhall be examined on oath, and if he affirm it was made | 
de bon gri, the approver ſhall be hanged.] _ 

[If he do not diſavow the appeal, he muſt repeat it without the af. 
ſiſtance of the court or any by-ſtander ; and he ſhall be Banged if he 

vary in matter of moment, from which it may be preſumed the appeal 

is feigned, as in the colour of a horſe, or circumſtance of time; as 
he ſhall alſo, if he make not his appeal in the time prefixed ; or if he 
diſavows it; or if he appeal one who by his own confeſſton is not 

within the realm. 2 H. P. C. 230. 

An approver, if he refuſes combat againſt the appellee, ſhall be 


drawn and hanged, as in petit treaſon. 3 iff. 21. 
vide Officer, (G 6.)—(Vide 3 Inft. 130.) 
* 4.) Proceedings againſt the Appellee. 


The coroner may award proceſs to the ſheriff againſt any apnellee 
in his own county, till it come to the exigent, but to no officer but 
the ſheriff; but when it comes to the exigent it ſeems queſtionable 
whether he be not reſtrained from proceeding by magna carte, c. 17. 
But the juſtices of the King's Bench may award proceſs of . outlawry 


as well as any other proceſs into any county. | 
fi 28 Ed. 1. de appellatis, juſtices of gaol delivery may 


be. 


— aa ak ac 


[And by 
award proceſs to apprehend and try them, but it is doubtful whether n 
that ſtatute empowers them to award proceſs of outlawry into a foreign fe 
county. 2 Hawk. 298.) pe 
If the ſheriff return that the appellee is not found in his bailiwick, ce 
the appellor may be hanged, but proceſs of outlawry ſhall iſſue again? lh 
the app:llee ; and if he comes in, and the appeal was well commenced, 2c 
he may be tried at the king's ſuit as on an indictment; but if the & 
appeal were not well commenced, he ſhall be diſcharged. 2 H. P. C. go 
232.] ; 
If the appellee come in, he may be let to bail in three caſes. fo 
1. If the approver be dead. 2. If the perſon appealed be of good 
fame. 3. If the appellor wave the appeal. IA. ibid.] wv} 
[he appellee may take his legal exceptions to the appeal.] ent 
[As that the appellor is not in priſon — at large; that the appellor fen 
is within age, or above 70 years old, or a woman, or maimed, where- —_ 
by the appellee loſes the benefit of the trial by battle; that he is 3 ſha 
clerk convict and hath not made his purgation ; or that he has ab- tith 
jured the realm; or that he was convicted by verdict before he ap- (exc 
pealed of the ſame offence.” | ſhal 
[He may alſo have all thoſe exceptions which an appellee may have peri 
at the ſuit of an innocent perſon, fpr which vide Appeal, 2 H. P. C. glar 
233. | | wiſe 
3 he plead to the felony, he may put himſelf on trial by battle, U 
or by the country ; if there be ſeveral appellees, and they join iſſue men 
by battle, he muſt vanquiſh them all, or he will be hanged : but it only, 
there be ſeveral indicted of the ſame offence, and they appeal one of aſſoc 
that felory, and if he vanquiſh one, he ſhall be diſcharged without trutl 
fighting the reſt; but if he be appealed of ſeveral felonies, he mul done 
fight them all. N TR OE Cit vinci 
„ 


WP, 
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Uf in the field, before they come to battle, the approver diſavow 
his appeal, he ſhall be hanged ; and the appellee diſcharged; but if 
the battle be deraigned before the diſavowal z the appellee may ſtill be 
proceeded againſt at the king's ſuit. ' 2 H. P. C. 234. | 9995 
If the appellee put himſelf on trial by the country, the appellee 
muſt be ſworn to the petty jury; but they are not bound to believe 
him, and if they acquit the appellee, the approver may be executed. 
ibid. oh 
— Sting the appeal, the king pardon the approver or appellee, 
the approvement ceales, and the appellee ſhall be diſcharged. 2 Hawk. 


= 
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"And whatever be the event of the appeal, yet, if the offence be 
within the benefit of clergy, the guilty party ſhall not be excluded 
from it. Id. ibid.] | | | 2 

If the approver convict all the appellees either by vanquiſhment 
or verdick, he is entitled ex merito juſlicie to his pardon for his life, and 
to His wages from the time of the appeal to the time of the con- 
viction. But it is ſaid that anciently he was not to be permitted to 
remain in the RP | : 

[And by 5 E. 4. c. 2. if any perſon pray, Cc. any pardon for an 
approver, the name of ſuch perſon ſhall be inſerted in the charter of 
pardon, and if the approver afterwards become a felon, the perſon 
purſuing the pardon ſhall forfeit 100/. 2 Hawk. :99.]J 

[Great inconvenience having ariſen from this practice of approves 
ment, it has long been obſolete; but two ſtatutes have in ſome of- 
fences introduced ſomething ſimilar, tho? 1 in ſome material 
points: ff. 10 11 W. c. 23. , 5. enacts, that if any perſon ſhall 
commit any burglary, houſe-breaking, eee or felony in any 
ſhop, warehouſe, coach-houſe, or ſtable, by privately ſtealing any money, 
goods, or merchandizes to the value of 5s. or more, (altho' ſuch ſhop, 
Oc. be not actually broken open, and altho' the owners of ſuch 
goods, c. ot any other perſon ſhall not be in ſuch ſhop, Cc. to bs 
put in fear,) and, being out of priſon, ſhall diſcover two or more per- 
ſons who ſhali have committed any ſuch offence as before deſcribed, 
or ſhall cauſe to be diſcovered and apprehended two perſons or more 
who ſhall be convicted as aforeſaid z every ſuch diſcoverer ſhall be 
entitled to his majeſty's pardon for any of the abovementioned of- 
tences which he ſhall have committed before ſuch diſcovery made.] 

And by 5 Ann. c. 31. / 4. any felon diſcovering two or more who 
ſhall be convicted of burglary and n beſide being en- 
titled to his majeſty's pardon for all burglaries, robberies, and felonies 
(except murder and treaſon) committed by him before ſuch diſcovery, 
thall alſo be entitled to a certificate (granted in the former act to any 

perſon who ſhould apprehend and cauſe to be convicted ſuch bur- 
glars, Oc.) diſcharging him from pariſh and ward offices, and like- 
wile to a reward of 40'l.]J | 25 * 

(But what has more univerſally prevailed in the room of appro | 
ment, has been a practice of juſtices of pcace, eſtabliſhed by ae 
only, to admit an accomplice as evidence for the crown againſt his 
aſſociates, on condition of his behaving fairly, and diſcloſing the whole 
truth, which gives a hope that he may eſcape puniſhment and be par- 
doned. But he is not affured of his pardon, he gives his evidence in 
wmcul:s, and may be proſecuted if he do not petform the conditions. 20 
Coup. 336.] Ws But 


„ © 4 
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But he muſt acknowledge himſelf guilty of the offence for which 
he is admitted an evidence, and muſt make a full diſcovery ; if -he 


deny any knowledge of the fact, he cannot be admitted nor batled, 


but may be proſecuted. I. 337.] wif | 

[But if he perform the conditions, tho”, for want of other evidence 
the other parties are acquitted, he ought to be bailed to have an op- 
portunity of ſoliciting a pardon. Id. 336. This pardon however ex. 
tends only to the offence for which he has been admitted an evi 


dence.] i 


(W.) Trial per Pares. 


FPRIAL for a capital offence ſhall be by battail, by inqueſt, or by 
"> Ks peets. AX £2 C. 244. - 

As, to trial by battail, vide Battle, (A 1, Sc.) 

As, to trial by jury, vide Inqueſt, (A 1, Cc.) 

When there ſhall be trial of a peer by his peers, vide Dignity, 
(F 1, 2.)—Parliament, (L 16, 17.) ; en | 

Trial of a peer upon an impeachment, or indictment ſhall be before 
the lords in parliament. 3 Inf. 28. Vide Parliament, (L 13. 16. 


18, Sc.) RITES, 5 | 
Trial of a common perſon ſhall be by 'the juſtices of B. R. 


Or, by juſtices of gaol delivery, or upon a ſpecial commiſſion of 


oyer and ler miner. Vide ante (G, 6c, * c—H). \ 
(W 2.) The Manner of Trial in a Criminal Caſe: - 


| (W 2.) [How the priſoner ſhall be arraigned, vide Indictment (M).) 


In a trial for high treaſon, or felony, a precept goes to the ſheriff by 
four commiſſioners ( Quorum unus) if the trial be by commiſſion of cher 
and zterminer, commanding him, quod venire faciat priſonar. cum in- 
diftamento, & c. et 24 probes & legales bomines, & c. Proclamari facia! 
quod omnes ſint ibi, qui ſequi voluerint, & ſcire faciat juſtic. pacis, &c. 
Et quod ipſe & ſubvicecomes ibi ſint ad faciend. omnia que ad officis 
pertinent. | 

After the precept returned, the grand jury ſworn and charged, and 
the indictment found, the indictee ſhall be arraigned. Vide Inditt- 


ment (M). | | 
By the common law, treaſon ſhall be tried in the county where 


committed. 
Foreign treaſon, where the offender's land lies. H. P. C. 15. 204. 


Infl. 11. 

ö Bur by the /. 35 H. 8. 2. (which is not repealed by the f. 1 M. 1.) 
treaſons and miſpriſions done out of the realm {hall be tried in B. R. 
or before ſuch commiſſioners, and in ſuch ſhire, as the king ſhall 
aſſign. - 3 Infl. 11. a | 

Ireland is out of the realm. H. P. C. 205. 3 Inf. 11. 

If the king ſign the commiſſion, or put his ſignet to the warrant, 
it is ſufficient. H. P. C. 205. 3 Inſt. 11. | | 

If B. R. remove after indictment, the trial ſhall be by a jury of the 


firſt county. H. P. C. 20. | ED 
By the /. 28 H. 8. 25. treaſons, c. within the admiral's juriſ- 


dition, ſhall be tried at land, by commiſſion under the great ſcal to 


the admiral, or his lieutenant and others, mY 


4 


By the ff. 1 & 2 PB. & M. 10, all treaſons ſtiall be tried accord- 


ing to the courſe of the common law, and not otherwiſe. 


By the ff. 7.W 3. 6. 3. 4 perſon indicted for treaſon, Which cor- 
rupts blood, or miſpriſion, - ſhall have a copy of the indictment five 
davs before trial, and a copy of the jury two days before, and make 
defence by counfel, and the court ſhall aſſign him two ſuch counſel 
as he deſires, who ſhall have free acceſs, Es ; 

Crhe benefit of this act is to be extended to all treaſons working 
corruption of blood, created by ſubſequent acts of parliament. - 
Fiſter, 223. or in other words to newly created treaſons where the 
corruption is not ſaved. II. 226. : ; 8 

In treaſon, it is good and uſual to give the priſoner a eopy of the 
indictment five days before arraignment, excluſive of that day and 
the day of delivery, and alſo of the intervening Sunday. Foſter, 2.] 

And of the panel two days, with like excluſion. Fofter, 230.] 

The delivery of the copy of the panel is good, tho? it is before 
the return of the precept. Aid. | 

[On affidavit of witneſſes wanting for defence, the court will give 
time according to circumſtances.] ED Rs” 

[At common law, (and all high treaſons not within 7 W. 3. c. 3. 
petty treaſons, and felonies ſtand in this reſpect on the foot of com- 
mon law,) a priſoner is not entitled to a copy of the indictment or 
panel, or any of the proceedings. Lord Ruſſel had it by favour. 
Lord Preſton was denied it. Charneck, King, and Keys were denied it 
after paſſing the act, and a fortnight before it took place. Foſter, 
228. : | 

"Phe priſoner ſhould have a copy of the caption, tho' the act men- 


tions only the indictment; but, after pleading, he cannot make ob- 


jection for want of it, or any other defect in the copy. 1F9fter, 229.] 

[At common law no counſel is allowed on iſſue, guilty or not 
guilty, in any capital caſe, except on queſtions of law; and then 
only in doubtful cafes. Accordingly it was refuſed on the trials for 
the aſſaſſination- plot, after the act had paſſed, but before it took place; 
and in Sir William Pertius's trial, the very day before it took place. 
4 State Trials, Fofter, 231.] © yk 


[And after the act, all high treaſons not within the act, and all 


felonies including petty treaſon, with reſpect to the allowance of 
countel and a copy of the indictment and panel, ſtand as they did at 
common law. Id. 229. . | 

[Counſel, as to matters of fact in impeachments are excepted in 
the act 7 V. 3. c. 3. and were denied to E. Minton in 1716, and to 
Lord Lovat in 1746, Foſter, 232.] 

But by /.'20 G. 2. c. 30. perſons impeached of high treaſon, 
working corruption of blood, or of miſpriſion of ſuch treaſon, may 
make their full defence by two counſel. * ith 

{On trial of iſſue, not of guilty or not guilty, but of collateral 
facts, priſoners under a capital charge of treaſon or felony, were al- 
ways entitled to the full aſſiſtance of counſel. Strafford's Caſe, 1 H. 7. 
J-bnſon's Caſe, Str. 824. Harvey, P. 20 G. 2. Sr. Fofter, 232. 


- 


Vide Daugl. 590. 


[By 7 Ann. c. 21. f 11. on indictment for high treaſon or miſ⸗ | 
priſion, after the death of the pretender (who died in 1766), a co y 
of the indictment with a liſt of the wituefles to be produced at 

| | trial 


been otherwiſe let into. Kinkech's Caſe, 1746, Foſter, 17. 31. 35. 


prevented by ſudden and unforeſeen accident, Semb. Tho this alſo 
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trial for proving the "indictment, and of the jury mentioning the 
names, profeſſions, and places of abode. of the witneſſes and jurors 
ſhall be delivered before two witneſſes, ten days before the trial.] 
[By . 6 G. 3. c. 53. it is enacted, that this clauſe ſhall not extend 
to indictments for counterfeiting the coin, the great or privy ſeal, ſign 
manual, or privy ſignet, or any indictment of high treaſon, or pro- 
ceedings thereon againſt offenders to be tried on ſuch evidence, and 
in ſuch manner as is allowed againſt offenders for counterfeiting the 
coin. ] | 5 
[On a mere commiſſion of oyer and terminer, no panel is ordered, 
till defendant has pleaded to iſſue, and iſſue is joined, and it is then 
done by precept in the nature of a venire; and if there is want of 
jurors, a habeas corpora with a tales may pgſſbly iſſue. Foſter, 63.) 

[No tales can be granted on a comniiſhon of gaol delivery. Did. 

He may challenge thirty-five without cauſe. H. P. C. 260.) 

[The court will order, that the whole panel may be read over, 
before any juryman is brought to the book, that the priſoner may the 
better know how to make his challenges. Townley's Caſe, 1746, 
Foſter, J.] ES b . 

115 the priſoner challenges peremptorily, and for cauſe, ſo many 

jurors that there are not ſufficient left on the panel to proceed to trial, 
the court (if there is a commiſſion of gaol delivery as well as oyer and 
terminer) may ore tenus order a new panel and adjourn for ſome 
days. And the ſheriff may return thoſe who had been challenged or 
ſworn before, or he may return all new ones. Cooke's Caſe, 4 State 
Trials, 728. Foſter, 63.] = 
(If the commiſſion is by virtue of an act of parliament, both which 
are recited in the caption of the indictment, it is not neceſſary that 
it ſhould ſet forth the 2% of the commiſſion. Foſter, 11. 
[If the act impowers the king to grant commiſſions to try perſons 
in cuſtody before a future day, it is not neceſſary that the indiftment 
ſet forth that the defendants are in cuſtody; if it appears on the 
record that they were in cuſtody before the day, judgment ſhall not 
be arreſted. Foſter, 12.] | CIR, | 

In a capital caſe, where the priſoner may make his full defence by 
counſel, the court may diſcharge the jury on the motion of pri- 
{oner's counſel, and at bis own requeſt, and with the conſent of the 
attorney-general, before evidence given, in order to let the priſoner in 
to a defence, which, in the opinion of the court, he could not have 


[But not after evidence given, in order to preferring a new indict- 
ment better ſuited to the nature of the caſe, where thro' ignorance 
or colluſion of officer, or miſtake of proſecutor, the fact varies from 
the real fact, or comes ſhort of it in point of guilt. Semb. 30. Tho 
it hath been done, particularly in Ann Hawkinss Caſe, Id. 38.) 

[Yet if a man is indicted for murder, and it comes out in evidence, 
that he ſtood in ſuch relation as to render the offence petty treaſon, 
the court may diſcharge the jury of that indictment, and order a 
freſh one for petty treaſon. Faſter, 328.] | 

[But not where undue practices appear to have been uſed to keep 
material witneſſes out of the way, or where ſuch witneſſes have been 


has been dong. Fofer, 30.] 


; * 4 


Ir . "a. 
Nor, after evidence given and concluded on the pa 2 Mae” | 
for want of evidence to convict, and in order to bring the priſoner to 


a ſecond trial, when the crown may be better prepared. Tho? this 


has alſo been done, particularly in Whitebread and Fenwick's Caſe, 
Nor, on the bare conſent of the priſoner unaſſiſted by counſel, and 
to his own prejudice.” After evidence given on both fides and con- 
cluded. Tho' done in Manſell”s Cafe, Bid.) er | 
If a woman on her trial is taken with'the pains of labour, the jury 
may be diſcharged of her. Meadony's Caſe, 1750, Foſter, 76.] 
[If one convicted and attainted of high treaſon before commiſſion- 
ers, eſcapes, and is afterwards retaken, he ſhall be brought to the bar 
of B. R. by habeas corpus, and the record of his conviction and at- 
tainder removed thither by certiorari :: they ſhall be read to him; he 
attorney-general prays execution, and he ſhall be aſked, why execu- 
tion, Sc. He may have counſel, but not a copy of the record. His 
counſel may have a rule for acceſs to him. If he pleads he is not the 
perſon, the attorney-general may reply ore tenus, and a venire awarded 
returnable inter, and ſo the trial, unleſs grounds for poſtponing 
laid before the court. He hath no peremptory challenge. He may 
have aſſiſtance of counſel, who may croſs-examine. If the jury find 
againſt him, he ſhall not have time, before award of execution; for 
his plea being peremptory, the verdict is concluſive, and nothing re- 
mains but award of execution; (unleſs in cate of parliamentary 
pardon, with clauſe to avail himſelf thereof on general iſſue. Semb.) 
Ratcliff's Caſe, 1746, Foſter, 0. 254 it 
{It felon convicted, and ſentence of death paſſed, breaks gaol, com- 
mits murder, is retaken, and in cuſtody on the former conviction, and 
detained on warrant from the coroner, is brought by habeas corpus 
before B. R. they proceed as in Rateliſt's caſe, the ſecond judge pro- 
nounces award of execution, on the former ſentence ; the court will 
not name a day, and a rule is made to deliver him to the ſheriff of the 
county, who executes when he thinks proper. Rex v. Rogers, &c. 
M. 6 G. 3. 3 B. M. 1809.] 4 * 
[Priſoners may be kept chained during ſuch proceeding, if danger 


is apprehended. Bid. | 


[When judgment has been once pronounced, it is not pronounced 
2gain, but execution awarded. Bid.) | 1 . 
[On attainder by name, by act of parliament, the tenor of the act 
is removed by certiorari into Chancery, and thence ſent by mittimus 
into B. R. and the judgment of high treaſon is pronounced by the 
chief juſtice, as an award of execution grounded on the a& of at- 
tainder. Bid. John Murray of Broughton's Caſe, 1746, Fofter, 47. 
Dr. Cameron's Caſe, 1703, offer, ih © -- | 
[And the priſoner is brought up by habeas corpus ad ſubjiciendum et 
reciprendum, and if the attainder is by a general act, (as for the _ | 
peers) the ſeveral matters requiſite to bring him within the act, mu 
ſuggeſted on the roll, to ground a prayer of execution; and he 
may traverſe them, and the onus proband: lies on the crown. Har- 
vey's Caſe, P. 20 G. 2. Fofter, 5 1. ] | | 4+ - 
He cannot take advantage of inſufficiency of ſuggeſtion on motion, 
but muſt demur to it. Bid bs ng | 
TIF. © Ii * 
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IIf he pleads, he muſt do it inflanter and ore tenus, and the attcy- 


ney-general replies fo. Foſer, 5 l.] P 

[The trial may be put off to a future day. Bid. | 

[He is not entitled to a copy of the ſuggeſtion. Bid. 

[If the act requires, that a proclamation to ſurrender ſhould be 
made and fixed up at two market towns near the place, and it is done 
at one near it, and at two others at a conſiderable diſtance, tho' there 
are ſeveral much nearer ; it is not ſufficient, and the attorney-general 
takes nothing by his motion. Vid. 1 Will. 154.] 

(If 4. and B. are indicted for murder, and both plead not guilty; 
and before trial another indictment is preferred for the ſame fact 
againſt A. for petty treaſon, and B. for murder, they muſt plead to 
the fecond indictment; autrefoits arraign is not a plea in this caſe: 
but the judges muft take care that they do not undergo two trials 
for the ſame fact. - Caſe of Swan and Jeffreys, 1752, Faſter, 104.) 

[And therefore the court may (by conſent of the king's counſel, or 
without,) order the firſt indictment to be quaſhed, and procecd on 
the ſecond. Bid. 

[The ff. 1 Ed. 6. c. 12. and 5&6 Ad. 6. c. 11. (but not 5 VJ. z. 
c. 3.) extend to petit treaſon, thereſore there muſt be two witneſſes; 
the witneſſes, if living, muſt be examined in open court. Depoſitions 

taken by the coroner, or informations before juſticcs of peace, and 
certified to the gaol delivery, purſuant to ſtatute, whercon to ground 
a conviction for petit treaſon; if the party be living, tho' unable to 
travel, or kept out of the way by priſoners, are not ſufficient. But 
in ſuch caſes, a man indicted for petit treaſon may be found guilty of 
murder. Faſter, 328. 337.] 
Petit treaſon (with reſpect to the number of witneſſes) ſtands 
ſingly on the foot of the Hkatutes of Ed. 6. which are not repealed by 
1 & 2 Ph. & M. which was intended in favour of the ſubject, and 
not againſt him. And accordingly. the ſtatutes of 32 H. 8. c. 4. 
33 H. 8. c. 20. 33 H. 8. c. 23. as far as concerns treaſons com- 
mitted in England and Wales, are conſidered as repealed by it; but 
28 C35 H. 8. for trial of treaſon committed on the high teas, and 
33 H. 8. as far as concerns treaſon in foreign parts, are not repealed. 
Fyſter, 237. | | 
As to the indictment and proceſs upon it, vide Indictmem (A, &c. 


(W 3.) How he ſhall plead.) The indictee may demur, or plead 
to the indictment, 1 
A demurrer is a confeſſion of the offence as alleged; and if tile 

indictment be ſufficient, there ſhall be judgment and execution againſt 
the priſoner. H. P. C. 243. | | 
And now, by the ff. ) I. 3. 3. in high treaſon, or miſpriſion, the 
indictment, proceſs upon it, or return may be quaſhed, before an 
evidence given, upon motion of the priſoner or his counſel, for mit- 
writing, miſ-ſpelling, falſe or improper Latin. 3 
If the priſoner would avail himſelf of defect in the indictment 
by miſ-writing, &«. tho' the act requires only that he ſhould take his 
exceptions before evidence given in open court; yet practice has ſettled 
that it ſhall be before plea pleaded. And in Vaugban's caſe, * 


E 15 


* 


excnſe; is 


ͤ—— ũ mm , I 


und ao what they have to ſay to prove him gu ilty of the — 


JUSTICES... _- 
eaſe, and Tes caſe, the court refuſed to hear ſuch exceptions after 


ea; and tho' in Cranborne's caſe it was admitted after plea, and in 


Ro:kawood's caſe after jury ſworn, yet it was of indulgence on a new 
act. Vaſter, 230-] | | | | 


If he plead, he may confeſs the indictment and plead guilty. St. | 


P. C. 142. Vide Indiftment (T). | | 
Or, he may plead in abatement; as, miſnomer, &c. , 


If he plead a miſnomer of the ſurname, he ought to plead over to 


the fclony. H. P. C. 243. 15 5 

If miſnomer of the chriſtian name, he muſt give his true name; 
and if the attorney- general. confeſſes the miſnomer, the indictment 
ſhall be quaſhed; but he may be immediately indicted by his true 
name. H. P. C. 243. h N 12 

Plza of ſanctuary is taken away by ff. 21 Fac. Vide Abjuration 
A N N | | 
Or, he may plead in bar, as, autrefeits acquit, autrefoits convict or at- 


taint, St, P. C. 105. 107. H. P. C. 244. 247. Vide Indiftment 


I.). | | 
h A pardon. Sr. P. C. 99. H. P. C. 252. 

A capitulation on ſurrender of a town by rebels, is no defence at 
law. Townley's Caſe, 1746, Faſter, 7. 

Force, for fear of houſis being burnt or goods deſtroyed, is no 
excuſe for 2 and marching with rebels; the only force that doth 
continue all the time the party remains with them. M*Growther's 
Caſe, 1746, Faſter, 13.) 1 5 
Or, the general iſſue, not guilty. St. P. C. 15 1. a. H. P. C. 254. 
Vide Indiftment (IL). | | 

On not guilty pleaded, priſoner may have the benefit of any thing 
tending to thew that his caſe is not within the act, impowering the 
king to grant commiſſions to try treaſons in any county: as, the act of 


union, that the private rights of natives of Scotland ſhall not be al- 


tered; except for the evident utility of the ſubjects within Scotland. 
Knlacls Caſe, 1746, Fofter, 15, Contra Willes C. J.] 
After not guilty pleaded and recorded, the pritoner, re/if4 veri- 
Aicalione, may confeſs the indictment. R. N. Kels, 11. 
So, if he plead a frivolous plea, and will ſay nothing more, the 
eng give judgment for treaſon upon the n# dicit. R. Dy. 
300. b. © $7 | | 
It there are ſeveral in the ſame indictment, ſome may be tried, 
others confeſs after plea, others ſhall be outlawed. Kel, 11. 


(W 4.) How the evidence ſhall be given.) 
ſhall be againſt the jurors, vide in Eugugſt, ( 
lenge, vide in Challenge, (BC 1, 2.) LOVE. 
| By the ft. 1 E4.6. 12. and 5&6 Hd. 6. 11. ro perſon ſhall be 
indicted or convicted for treaſon, or m ſprifion of treaſon, unleſs ac- 
cuſed by two ſufficient and lawful witneſſes, or he willingly, without 
violence, confeſs the ſame. | | . 
So, 7 the J. 1 ZI. 1. for offences by that ax. 

And by the ff. 5 & 6 Ed. 6. 11. the accuſcrs, if living at the time 
of arraignment, ſhall be brought i n perſon before the party accuſed, 


fter plea what proceſs 
I, &c.) What chal- 
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orce on the perſon, and preſent fear of death, which muſt 
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So, by the f.1 El. 1. £ oe es 
So, by the ff. 7 W. 3. z. no perſon ſhall be indifted, tried, or at- 
tainted of treaſon, whereby corruption of blood enſues or miſprigon 
of ſuch treaſon, but by the oaths of two lawful witneſſes to the ſame 
overt act, or one to one overt act and one to another overt act of the 
ſame treaſon, unleſs witliout violence in open court he confeſs the 
ſame, or ſtand mute, or refuſe to plead, or in caſes of high treaſon 
challenge above thirty-five of the jury peremptorily. 

[The evidence of one witneſs to an overt act, and the declaration 
of the priſoner to others after he has ſurrendered, and is in a priſon 
appointed for the rebel officers, that he was a lieutenant of the rebels, 
is ſufficient to convict ; for this declaration of the priſoner is not a 
bare confeſſion after the fact, but an evidence of the fact itſelf ; viz. 
that he was a lieutenant among the rebels. BarwicF's Cafe, 1746, 
Feſter, 10. 243.] | | 

[Declarations of a child of ten years, before the coroner, before a 
Juſtice, and two other perſons whilit in gaol, are evidence proper to 
be left to a jury. York's Caſe, 1748, Faſter, 50.) h 

[A collateral fact not tending to the proof of the overt act, may 
be proved by one witneſs. Per Helt, C. J. Vaughan's Caſe, 5 State 
Trials. Foſter, 240. Smith's Caſe, 7 Ann. Willis Caſe, 8 State Trials. 
Faſter, 24 2. | | 

So, by the ſame ſtatute, if admitted to trial after outlawry for ſuch 
treaſon. N 

And if two treaſons of divers ſpecies are in the ſame indictment, 
one witneſs to one, and another to the other ſpecies of treaſon, ſhall 
not be two witneſſes to the ſame treaſon within the intent of this act. 

And the p-rfon fo indicted, c. ſhall be admited to make defence 
by counſel, and by witneſſes on oath. ; 

And no evidence thall be of any overt act not laid in the indictment. 
Nor ſhall any be proſecuted for treaſon, or miſpriſion done in Eng- 
land or Wales, except as to affaſſmation of the king's perſon, unlets 
the indictment be found within three years after the offence committee. 
[(YVide ante, (K 1.)] N | 

But this ſtatute extends not to counterſeiting the coin, great ſeal, 
privy ſeal, ſign manual, or privy ſignet. To which treaſons neither 
does the ft. 1 & 2 Ph. & M. 10. extend. Vide Raſtal, Treaſon 24. 
Nor, high treaſon by 5 Eliz. c. 1. concerning the papa] ſupremacy, 
and by 18 Eliz. c. 1. 809 V. 3. c. 25. and 15 & 16 Geo. 2. c. 28. 
touching the coin. er, 222.] | 5 

[It extends to ſuch treaſon as ordinarily worketh corruption of 
blood, if ſuch treaſon is committed on the high ſeas, and the proceed- 
ing is under fat. H.8. even ſuppoſing corruption of blood is not 
wrought in ſuch proceeding. Fofter, 226.] | 4 
[Evidence of overt acts of treafon aſter the day laid in the indict- 

ment, is good evidence of the overt acts laid in the indictment, the 
time not being material, if the treaſon is proved to be committed be- 
fore the bill is found. Townley's Caſe, 1746, Foſter, 7. Ld. Balneri- 
noi Caſe, 1746, Foſter, g.] | . i 

But. if on indictment for adhering, the overt act laid is cruiſing 
on the king's ſubjects in ſhip A. cruiſing in ſhip B. is not evidence of 
it. Vaughan's Caſe, 5 State Trials. Vater, 246.) | 
One overt act mult be proved in the county where all the _ 

h a 


wy 


H. P. C. 262. | 


„ 


— 


Urnen. „„ 


acts are laid, and then overt acts done in anotlier county may be 


given in evidence. Foſter, 246.] FRET: = 
[A letter dated from a place in the county where the treaſon is laid, 
is ſufficient proof of an overt act in that county. Rex v. Henſey, T. 
31 Geo. 2. 1 B. M. 642.] | I 
And by the ft. 1 Aun. 9. all witneſſes on trial for treaſon, or 


0 * 


felony, ſhail give evidence on oath. 


The force of the A. 1 £4.6. 12. and 5 & Ed. 6. 11. was not 
taken away by the ff. 1 & 2 Ph. & M. 10. H. P. C. 262. Dus. 
Kele, 49. 18. Vide 2 Fon. 233. H. P. C. 208. OY = 
. Teſtimony of hearſay ſhall not be allowed in treaſon, or felony. 


[Papers found in the poſſeſhon of defendant, and proved to be his 


hand, may be read. Rex v. Henſey, T. 31 Gee. 2, 1 B. M. 642.] 


But by the common law one witneſs in treaſon was ſufficient. 
Kelg, 49. | Co Re 8 

So now, by the /,. 10 2 Pb. & M. 11. for treaſon in counterfeit- 
ing the coin. H. P. C. 262. Kel, 50. 

So, in treaſon for clipping, Cc. R. 2 Jon. 233. 

50, one witneſs is ſuihcient in petit treaſon, or felony. 

[But this ſeems contrary to the ſtatutes of Ed. 6. with reſpect to 
petty treaſon.) es! 

So, ſince the ſtatutes 1 5 5 6 Ed. 6. and alſo ſince the ff 
7W.3. one witneſs is ſuſhcient for one overt act, and another for 
another overt act of the fame treaſon. Kel, g. 

So, the two witneſſes who give evidence for the finding of the in- 
dictment, are ſufficient witneſſes upon the trial. MFKelz, 18. 4 

So, by the /. 1 & 2 Ph. & M. 13. and 2& 3 Ph. & M. 10. 
juſtices of peace, beſore whom any is brought for felony, ſhall take 


examination of the prifoner and ſuch as bring him, of the circum- 


ſtances of the fact, and certify them to the juſtices of gaol delivery, 
This examination, ſubſcribed by the priſoner, ſhall be read upon 


* 


the trial as evidence againſt him. H. P. C. 262. 


So, the information of any, taken by a juſtice of peace upon oath, 
being proved by the juſtice or his clerk, if the witneſs himſelf be dead, 
or beyond ſea. H. P. C. 263. S8emb. cont. 2 Fon. 8 3. 

So, a depoſition taken before the coroner, if the witneſs be dead, 
or beyond ſea. R. 2 Fon. 53 


So, in treaſon, conteſſion of the priſoner, upon examination before 


a juſtice of peace, ſhall be evidence againſt himſelf. Kele, 18. 


Or, before a privy counſcllor, tho' he be not a juſtice of peace, 
Kele, 19. | | 


So, two witneſſes of his confeſſion upon ſuch examination are 


ſufficient, without other witneſſes to prove the treaſon, notwithſtand- 


ing the „. 1 Ed. 6. and 5&6 Ed. 6. for the words, unleſs without vio- 
lence he confeſs, & c. are intended of a confeſſion upon his examination, 
cho he deny it in court. R. Kelg, 18. 5 
Whether a confeſſion, in the caſe of thoſe treaſons which are en- 
titled to the benefit of the ft. 7 W.3. and what kind of confeſſion, 
whether to a magiſtrate during examination, or other perſon having 
authority (and what authority) to take it, or to other perſons, ſhall 

evidence to convict, or for what purpoſe, ſeems not well ſettled. 

| | | I : 3 8 G regg” 7 
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Gregg Caſe, F rantia's Caſe, ' Willis's Caſe, Vaughan's Caſe, Smith 


| hanged. H. P. C. 268. 


Caſe, Barwicks Caſe, & c. Foſter, 240. ei ſeg.) | 
[The rack or torture is againſt law, and cannot be juſtified by any 

7 8 It was firſt introduced into the Toaver, temp. H. 6. practiſed 

to the end of Eliz. at leaſt; propoſed in council on Felton's caſe, but 


declared by all the judges to be illegal. Foſter, 244. 


(X) Judgment. 
| (XI.) In High Treaſon, 


TH judgment in high treaſon {hall be, that the man be drawn, 
hanged, his entrails taken out and burnt, his head cut off, his 
body quartered, and his head and quarters hanged up. H. P. C. 268, 
Ca. Parl. 131. Vide Ferfeiture, (B 1, 2, Cc.) 
uod ſecreta membra amgutentur, is alſo a. neceſſary part of the 
Judgment, but it need not be entred upon the roll. X. inter ti 
King and Tucker, P. 6 W. G MH. B. R. Shin. 442. h | 
The judgment for counterfeiting the coin is only to be drawn and 


So, for ciipping or diminiſhing, Dy. 230. R. 2 Jon. 233. 1 Vint. 
254. Ray. 234. t | | 
So, the judgment in treaſon for a woman, in caſes of the coin, i; 
to be drawn, and burnt. H. P. C. 268. | 
If any eſſential part of the judgment be omitted, the judgment ſhall 
be reverſed : as, gu jnteriora ipſo wvilecte comburentur. R. 4 Mad. 
400. Ca. Parl. 136, 7. | - 
The judgment Fon high treaſon ſhall be given by the chief judge 
preſent, not by the recorder, Kelg, 11. Pre | 
For treaſon a man ſorſeits all his lands and tenements, goods and 
er to the king. Co. Lit. 41. a. 3 Inſt, 211. Vide Forfeiture, 
(B 1, 2.) 2 #9 | 
Alſo, his wiſe ſhall loſe her dower, and bis blood is corrupted, 
Co. Lit. 41. a. 3 Inſt. 211. ST : 
But the blood is not corrupted, nor dower loſt ; for treaſon againſt 
the /t. 5 El. 11. or 18 Fl. 1. in the caſe of the coin. 
Nor, for treaſon againſt 5 El. 1. | | | 
[The king may not only remit part of the judgment, but he ma; 
alter it in mitigation, tho' not in aggravation. This ladies of tif. 
tinction have never been burnt, but beheaded, by warrant from the 
crown. Ffter, 268. | 
As to judgment in petit treaſon, wide ante, (L 3.) 


(X 2.) Judgment, if a man ſtand mute. 


In high treaſon, if the party ſtand mute, he ſhall have the ſame 
judgment, as if convicted. H. P. C. 226. Dy. 205. a. 3 Inf. 217. 
So, in an appeal. H. P. C. 226. 6 | - EIA 
Bo, by the fl. 33 H. 8. 12. for treaſons and felonies within the 
verge. | 
o, if he be mute by the act of God, he ſhall be tried and have 
judgment, as if he had pleaded, H. P. C. 225. 
So, after conviction, if he ſtand mute, when aſked, what he can 
ſay why there ſhould not be execution, he ſhall be executed. H. P. C. 


226. 8 
5 80, 


80, if he had formerly pleaded. H. P. C. 225, 226. i 
But in other caſes of felony he ſhall have peine forte & dure, viz. he 
ſhall be remanded to priſon, and being naked in a dark place with his 


hands and legs extended, weights ſhall be put upon his body till he 


anſwer; H. P. C. 227. | wy | 
A man ſtands mute, where of malice he will not plead to the in- 
dictment. H. P. C. 225. | 
Or, challenges above 35. H. P. C. 226. | 
If he ſpeaks, but will not plead directly, or put himſelf upon the 
country. H. F. C330. |: 585 | + 
If he cut out his tongue to diſable his ſpeaking. H. P. C. 225. 
[By flat. 12 Ges. 3. c. 20. perſon ſtanding mute on arraignment for 


' felony or piracy ſhall be convicted, and have judgment and execution, 


Cc. as if convicted by verdict or confeſſion. 'This extends to America.] 
| (X 3.) Judgment in Felony. 

The judgment in felony is, guod ſuſpendatur per cellum quouſque fit 
mortuu;, except petit larceny, where it is, gued Hggelletur. H. P. C. 
268, 269. 3 nfl. 211. Fide Forfeiture, (B 3, 95 W y | 

And.the king, tho' he may pardon the whole or any part of the 
judgment, cannot alter it to beheading, or any other death. H. P. 
C. 268. X. 12 Co. 130. | | 


And the' court cannot alter the puniſhment by command of the 


king, or conſent of the priſoner. : 

And therefore, where Felton, convicted of the murder of the D. of 
Bucks, requeſted that his hand might be cut off, and the king alſo de- 
fired it, the court could not do it. 1 RHD. 640. 

[The king may alter the judgment in mitigation, tho? not in aggra- 
vation. Thus perions of diſtinction have for ages paſt been beheaded 
for felony by warrant from the crown, and nobody cemplained, or 
thought the execution illegal. J hus it appears from the Regiſter 165. 4. 
. N. B. 144. H. 4to. Edit. 399. 8tamf. 198. A. that perſons were 
beheaded for felony, yet the writ of eſcheat alleged they were hanged. 
Thus by articuli cleri, that perſons flying to ſanctuary and abjuring 
{a privilege never allowed but in felony) had been taken by force, 
and hanged or beheaded. 'This is part of the common law; for im- 
memorial uſage, founded in mercy, and never complained of, is ſuf- 
ficient to ſhew what is common law. Faſter, 268.] 

But by the . 4 Geo. 11. any convicted for an offence entitled to 
che benefis of clergy, may be 452 to the plantations for ſeven years; 
and for a higher offence may be pardoned, on condition he be tranſ- 
ported for fourteen years. | 9 

[By /. 16 Geo. 3. c. 43. inſtead of tranſportation, convicts may be ſet 
to hard labour on the Thames, or elſewhere, for not leſs than three nor 


more than ten years; this act continued by 18 Geo. 3. c. 62. 19 Geo. 3. 


c. 54. c. 74. to the iſt of June 1784. 
[A man may be tranſported for running wool, by f. 4 Geo. c. 11. 
tho! he was not committed for want of bail, and tho” the information 


| had not been delivered to him or the turnkey. . Rex v. Tomkins, in Sc. 


AM. 1721, Bunb. „ | 
(By /I. 8 Geo. 3. c. 15. if the king pardons capital convict, on con- 
dition of tranſportation, and it is ſignified by ſecretary of ſtate to the 
Judge, he may make order for bis immediate tranſportation. 0 
wig 14 or 
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For all felony, in which there is judgment to be hanged, his bloog 
is corrupted. - Co. L. 391. B. ; | 

[By A. 25 Gee. 2. c. 37. perſons convicted of murder ſhall be exe. 
cuted next day but one after ſentence, (except it be Sunday,) and ſhall 


be anatomiſed or hung in chains; this ſhall be a part of ſentence 


which ſhall be pronounced immediately, unlefs cauſe. Till execution 
he ſhall be kept alone in a cell, and fed with bread and water only, 
unleſs allowed otherwiſe. Gaoler offending forfeits his office and 20/.1 

He forfcits his goods and chattels, his lands and tenements. Co. 
TL. 391. 4. 41. a. Vide Forfeiture, (B 3, &c.) he 

The goods and chattels are forfeited by the conviction, Co. I. 

1. 4. | | 5 
Type lands and tenements, not till attainder. Co. L. 391. 4. 

And the forfciture, as to the meſne profits, relates to the judgment, 
Co. L. 390. b. 1 

As — meſue charges and incumbrances, to the time of the offence 
alleged in the indictment. Co. L. 390. b. Stamf. 192. a. 

Unleſs it be in the caſe of an attainder by outlawry upon an appeal; 
for then it relates Only to the time of the outlawry, for no time is 
mentioned in the writ of appeal. Co. L. 390. ö. | 

And the felon ſhall live upon his goods and lands during his life. 

But in petit larceny he forfeits only his goods. Co. L. 391. a, 

So, the blood is. not corrupted, nor dower loſt, in felony contrary 
to the ff. 8 El. 3. of exportation of ſheep a ſecond time; the /. 
31 El. 4. of embezzlement of ammunition, c. the f. 35 El. 1, of re- 


tuſing abjuration, &c. the /. 1 Zac. 11, of polygamy ; the ff. 1 Jar, 


12. of witchcraft. _ 
If a ſtatute faves the deſcent to the heir, the blood is not corrupted; 


and if it ſaves the corruption of blood, the inheritance is preſeryed to 
the heir. H. P. C. 8. | | | 


(Y) Clergy. 
(Y 1.) When allowed, 


FT HE allowance of clergy is a privilege, which a prieſt, or any other 

1 who by poſlibility may be a prieft, may claim when arraigned 
for felony, to be delivered to the ordinary to make purgation of the 
ſame offence. Sz. P. C. 123. C. ö 

And it commenced by the canon law, which does not allow a clerł 
to be tried coram judice 1 and is confirmed by the ff. Art. 
Cleri, and other acts of parliament. &. 123. b, C. Kels, gg, 100. 
Eg. Ca. 272. 2 1nfl. 636. | 3 

It was afterwards extended to inferior orders. Xe, 100. 

And afterwards, to all who read as clerks, which was the teſt, or 

trial, whether they were clerks or not. Kele, 101. 

And it ſhall be allowed to every one, who by diſpenſation, ot 
poſſibility 4 5 3 as, to a man excommunicated, H. P. C. 
229. 11 Co. 29. 6. ; . 

1 One of the Greek church. HF. P. C. 229. | I 
One who had abjured the realm, after his return, H. P. C. 230 

Or, had committed ſacrilege, if the ordinary will claim him. 

Br, 123. D. 2 I. 114. | * | 


80, 
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80, it ſhall be allowed in all crimes, except high treaſon, where 
it is not taken away by ſtatute, 2 nf. 635. H. P. C. 230. 
And by the common law, it was to be allowed torief guories, till 
the fl. 4 H. 7. 13. St. P. C. 135. d. 3 1 
So, fince that ſtatute, to a clerk infra facros ordines. F.. 135. D. 
And if a ſtatute creates a new felony, clergy ſhall be allowed in it, 
unleſs it be expreſsly ouſted. H. P. C. 230. „ | 
And if clergy is ouſted by a ſtatute, the indictment muſt purſue 
eat HEAGA.. 4 N | 
And taking it away from the principal does not take it away from 
the acceſſory, unleſs he be mentioned. H. P. C. 231. SP. 
When an offence is within clergy, it ſhall be allowed, tho' he be 
convicted by verdict or confeſſion, tho' he ſtand mute, or challenge 
above thirty-five. H. P. C. 231. 


(V 2.) When not. 


But clergy ſhall not be allowed to one, who by no poſſibility can 
be a prieſt : as, to a woman, tho? ſhe be a nun. St. 123. D. H. P. 
C. 229. 11 Co. 29. 5. 2 | 
Nor, to a Turk, Jew, or other infidel. H. P. C. 229. 11 Co. 
29. b. | | 
"Nor, to a man blind, or maimed. /. 123. D. H. P. C. 229. 
11 Co. 29. b. | 
[The 8 mentioned in theſe three paragraphs are all at this day 
entitled to their clergy. Vide 2 H. P. C. 373. 2 Haul. 475. Foſter, 
60.] : :- | 8 | 
L 50 a man who had committed ſacrilege, ſhall not have his clergy, 
if the ordinary will not demand him; if he be arraigned: for that or 
any other crime. S/. P. C. 123. D. 11 Co. 29. b. 2 Inſt. 114. 
So, by the ff. 4 H. 7. 13. a man not infra ſacros ordines ſhall not 
be admitted to his clergy, if once admitted to it, and he be eftſoon 
arraigned of any ſuch offence. -  _. 
And therefore, to his prayer of clergy, it may be counterpleaded, 
that he formerly had his clergy. St. P. C. 135. 8. 
Yet, by the ff. 4 H. 7. 13. the court upon ſuch a counterplea ſhall 
give a day to produce a certificate, -or letters of his orders. 2 £2 
By the f. 34 & 35 H. 8. 3. the tranſcript of any conviction, or at- 
tainder upon an indictment, &c. which ought to be made by every 
clerk of the crown, clerk of the peace, or clerk of aſſiſe into B. R. 
ſhall be as effectual as the record itſelf. OY N 
So, by the ,. 21 Fac. 6. a woman convicted by confeſſion or vex- 
dict for felony under the value of 105. or as acceſſory in a caſe where 
2 man ſhall be allowed his clergy, ſhall for the firſt offence be branded 
by the gaoler in court with a T. on the left thumb. 
And may be puniſhed by impriſonment, ſtocks, whipping, or 
houſe of correction, not above a year, as the judge ſhall think fit. 
{By ſtatutes 3 & 4 W. & M. c. 9. /. G. and 4 & 5 V. & M. c. 24. 
13. made perpetual by 6 & 7 W. 3. c. 14. f 1. if a woman be 
convicted of the ſame or like offence for which a man ſhould have 
the benefit of his clergy, the ſhall not ſuffer death for the firſt offence 
but ſhall have the benefit of the ſtatutes once, and ſuffer the ſame 
. Puniſhment” that a man ſhould ſuſfer if his clergy were allowed him in 
the like caſe.] p | f 7 
[By 
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By 5 Anne, c. 6. ſ. G. any perſon convicted of a felony entitled to 
the benefit of clergy ſhall not be required to read, but ſhall have it 
without reading.) | | APE TE. 

By the f. 3 & 4 V. M. . the clerk of the crown, or of the 
peace, or of aſſiſe, where man (or woman) hath been convicted, who 
once had clergy, (for the benefit of this act, which allows a woman 
to be burnt in the hand where a man ſhalt have clergy,) at the requeſt 
of the proſecutor or any other ſhall certify a tranſcript, briefly con- 
taining the effect of the indictment, conviction and allowance of 
clergy, addition of perfon, and certainty of the offence. 

And ſuch certificate ſhall be proof to the judge, that the perſon 

once had clergy, or the benefit of clergy. 


[In new felonies by ſtatute, ouſting clergy, where aiders and abet. 


tors are not named, yet if terms are uſed welt known to inchude them, 

they are ouſted. So, by 1 Ed. 6. c. 12. for murder, and highway 

| bas, 18 Eliz. c. 7. rape, raviſhment, and burglary. Buggery, 
25 H. 8. c. 6. 5 Eliz. c. 17. Foſter, 357, 358. | 

[When the ſtatute takes away clergy from the ꝙFence generally, 

without other circumſtances, it is taken from the offender under every 
circumſtance. Foſter, 358.) | . 


(Y 3.) In high treaſon.) Clergy was not allowed in high treaſon, 


by the common law. 11 Co. 29. b. 2 Inft. 150. 629. 634. 

Nor, in ſacrilege. 11 Co. 29. b. 2 Inft. 150. 

But in all other crimes it was allowed. 2 ft. 635. 

And by the ff. de clero, 25 Ed. 3, 4. all clerks, ſecular or religious, 

. convict for any treaſon or felonies, touching other perſons than the 
king, ſhall have clergy. 

But if convicted of any ſpecies of high treaſon, tho? it does not re- 
late to the perſon of the king, clergy is allowable within this ſtatute, 
e.. 2 

(All treaſons which in the judgment of the legiſlature have a direct 
tendency to diſturb the peace of the kingdom, are ouſted of clergy, 
as touching the royal majeſty of the king; but offences of a more pri- 
vate nature, which, for their odiouſneſs or public example, are made 
treaſon, and which do not touch the perſon of the king or his royal 
majeſty, are not ouſted without expreſs words. Ffler, 191.] 


(Y 4.) In petit treaſon.) By the ff. 23 H. 8. 1. revived by the ff. 
5 6 Ed. G. 10. (Vide 11 Co. 30.) the principal in petit treaſon, con- 
victed by verdict, or confeſſion, is ouſted of clergy. Vide H. P. E 
232. | 

[The ſtatute 23 H. 8. 1. is not revived, and the ſtatute 25 H. 8. 3. 
is not revived in toto, by 5 & 6 Ed. 6. Foſter, 330.] 


And by the /. 25 H. 8. 3. tho' he ſtand mute, challenge above 


twenty, or do not anſwer directly. OE 

So, in an appeal, if he be convicted by verdict, or confeſſion, but 

not otherwiſe. H. P. C. 232. | 
And by the f. 3 & 4 W. & M. . where a perſon is excluded clergy 

when convicted by verdict, or confeſſion, he ſhall loſe it if he ſtand 

mute, will not anſwer directly to the felony, or challenge peremptorily 

above twenty. FS. | By 
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By the F. 23 H. 8. 1. and 4 & 5 Ph. & M. 4. an acceſſory before, 
| maticioufly, is ouſted of his clergy. H. P. C. 232. 11 Co. 30. a. 
[The 1 Ed. 6. ouſts of clergy perſons guilty of petit treaſon under 
the name of wilful murder. Folter, 329.) | 
It is the only ſtatute which ouſts of clergy perſons in holy orders 
guilty of petit treaſon. Fgfer, 339.] N 1 


( 5.) In murder.) By the ft. 23 H. 8. 1. 25 H. 8. 3. 1 Ed. 6. 12. 
in murder of malice prepenſe, in all caſes, the principal is ouſted of 
clergy. * 0 f 

And by the f. 4 & 5 Ph. & M. 4. an acceſſory before, of malice. 

And by the ff. 1 Fac. 8, he who ſtabs one having no weapon drawn, 
nor firſt {triking, tho no malice forethought. 

So, if he who ſtabs, ſtruck firſt, tho the other ſtruck him before 
he was ſtabbed. R. per 10 J. Fon. 340. > 


(Y 6.) Ii arſen.] By the ff. 23 H. 8. 1. an arſon of an houſe or 
barn with corn, the principal is ouſted of clergy, if convicted by 
verdict, or confeſſion. II Co. 30. Sav. 46. cont. (Vide H. P. C. 


233. | | | 
. by the /. 25 H. 8. 3. if he ſtand mute, anſwer not directly, 
or challenge above twenty. (Vide H. P. C. 233. 11 Co. 30. 5.) 

And by the f. 4 & 5 Ph. & M. 4. an acceſſory before, of malice. 
[The /. 23 H. 8. and 25 H. 8. ouſted arſon, but 1 Ed. 6. reſtored 
clergy, but 4 & 5 Ph. & M. taking away clergy from the acceſſory 
before, does by neceſſary conſequence take it from the principal. 

Fgler, 331+ 333+] | . 

But upon an outlawry, he ſhall have clergy. H. P. C. 233. (Vide 

11 Co. 30. 5.) ö 1 | 


(Y 7.) gy] By the /f. 23 H. 8. 1. and 1 Ed. 6. 12. a burg- 
lar, where any perſon is within the houſe and put in fear, convicted 
by verdict or confeſſion, or not anſwering directly, or ſtanding mute, 
— by the f. 25 H. 8. 3. challenging above twenty, is ouſted of 
clergy. | : 1 

By the f. 5& 6 Ed. 6. 9. a burglar in a dwelling-houſe, or in a 
booth, or tent in a fair, or market, any perſon being within, tho' not 
put in fear, is excluded clergy, | 
Buy the ff. 18 El. 7. a convict of any manner of burglary by verdict, 
or confeſſion, or autlawry, is excluded clergy. | | 

By the /,. 3 C 4 V. & M. 9. if he ſtand mute, anſwer not directly, 
or challenge above twenty. 5 | 

And by the ſame flatute, an acceſſory before is excluded clergy. 
By the ft. 12 Ann. 7. any who ſteals money, or goods of 405. value 
in a dwelling-houſe, or out-houſe belonging. 
Or, enters an houſe of intent to commit felony, without breaking; 
or commits felony in an houſe and breaks it in the night to get out, 
is excluded clergy, _ | 


(Y 8.) In rebbery.J By the F. 23 H. 8. 1. and 1 Ed. 6. 12. a con- 
riet by verdict, or confeſſion for a robbery in or near an highway, is 
 oultee of clergy, 2 a 

And 


, 
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And by the g. 25 H. 8. 3. if he ſtand mute, anſwer not direQty, 


or challenge above twenty. 

And by the . 4& 5 Pb. M. 4. an acceſſory before. 

If an indictment ſays, in quãdam vid pedęſtri, the offence is ouſted 
of clergy. H. P. C. 242. 055 . 8 


(Y 9.) In larceny, from the perſen.] By the ft. 8 El. 3. 1 perſon 
convicted on an appeal or indid ment, by verdict, confe ſſion, or out- 
lawry, for ſtealing any money or goods from the perſon of another 
privily and without his knowledge, or ſtanding mute, not anſwering 
directly, or challenging above twenty, loſes the benefit of elergy. 

[Only the perſon ſtealing, not he who is preſent, aiding and abet- 


ting, is ouſted. Ter, 356. 


(Y 10.) Within an horſe.] By the fl. 23 H. 8. x. a convict by 
verdict, or confeſſion of robbing any perſon in a dwelling-houſe, the 
owner, his wife, children, or ſervants within, and put in fear, is ex- 


cluded clergy. 8 
So, by the /. 25 H. 8. 3. if he ſtand mute, anſwer not direct ij, 


or challenge above 20. | | 

By the ff. 5&6 Ed. 6. 9. a convict, by verdict, or confeſſion of 
robbing in a dwelling-houſe, or in a booth or tent in a fair, or market, 
the owner, wife, children, or ſervants within, tho' not put in fear, is 


excluded clergy. | | 5 
There muſt be an actual breaking, as well as a robbery. H. P. C. 


237, 8. 


of robbing a dwelling-houſe, any perſon therein and put in fear, or 
ſtanding mute, not anſwering, or challenging above twenty, is ex- 
cluded clergy. | 55 
So, by /. 3 4 V. M. g. if he rob in a dwelling-houſe, any 
perſon therein, tho' not put in fear, | 
By the ff. 4& 5 Ph. & M. 4. and 3 C4 F. & M.g. an acceſſory 
before to tuch robbery in a dwelling is excluded clergy. 
By the /. 39 El. 15. and 3 B4W.& M.g. a convict in any caſe 
for ſtealing goods to the value of 55. in a dwelling-houſe, ſhop, ware- 
houſe, or out-houſe thereto belonging in the day-time, or ſtanding 
mute, not 9 or challenging above twenty is excluded clergy, 


So, if he takes goc 
out of the houſe; for the ſtatute did not intend to alter the offence, 


R. 16 Car. 2. Kl, 31. | 
LA. and B. indicted on 39 Elia. ſet up a ladder againſt window, 
A. opens it, gets in, ſtcalsz B. ſtands on the ladder in view of 4. 
ſees him in the chamber, aſſiſts in the rabbery, has a ſhare of the 
booty, but does not enter the houſe; A. has not, and B. has his 
clergy ; for it muſt be a ſtealing in the houſe. Fgſter, 356.] 
[But by 3 & 4 V. CM. aiders and abettors under this and under 


& 6 El. G. are ouſted. Foſter, 356. | 

[Whatever kind of entry or breaking is burglary at common lau, 
will bring a man within ſtatute of Ed. 6. and 39 liz. c. 15. as tohouſc- 
breaking and larceny in the day-time, and nothing ſhort of it will. 


Per Foſter J. Foſter, 108. ] 
5 og | [Breaking 


By the . 3 & 4. & N. g. a convict by verdict, or confeſſion, * 


ds of ſuch a value, tho' he does not remove them 


; 
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'B aking cheſts, or even fixtures which merely ſupply the place * 
Fg Bi 5 thoſe ſtatutes. Semb. Per Foſter. Tage, 108.; 
By the f. 10 & 11 W. 3. 23. a convict, Wc. for ſtealing goods 


to the value of 5 5. by night or day in any ſhop, warehouſe, coach-, 


houſe, or ſtable feloniouſly, tho' no actual breaking, and tho? no perſon 


there to be put in fear, or ſtanding mute, Qc. or any acceſſory be- 


fore, is excluded clergy. | We. 

A common warehouſe by the water-ſide, where merchants uſually 
lodge goods for exportation till they have opportunity of putting them 
on board, is not within the fat. 10 & 11 V. 3. c. 23. for it muſt be 
a ſhop or warchouſe where ſuch goods as are ſtolen are uſually ex- 
poſed to ſale. Howard's Caſe, 1751, Fofter, 77. Soft: 

If thoſe places are breken open at the time of the larceny, it is not 
within the ſtatute, which is for goods pri uately ſtolen, which excludes 
all force. Semb. per Foſter J. <bid.} | | 
[Money is not within the act 10 V. 3. Thid.] 

[Only goods, ſuch as are uſually lodged there. Bid.] | 
[By 24 G. 2. c. 45. ſtealing feloniouſly from a ſhip, c. or a wharf 


or quay, on a navigable river, Cc. is ouſted of clergy.] 


[But money (even Portugal money not current by proclamation) is 
not within this act. Grime's Caſe, 1752, Foſter, 79.] | | 
[Stealing cloth from the tenter in the night- time; without clergy. 
22 Car. 2. c. 5. . J. . 
[Stealing or taking away cloth from the tenter, c. felony and 
tranſportation for ſeven years for the third offence, l. 15 Geo. 2. c. 27. 
which alſo enaCts ſeveral regulations for the more ſpeedy recovery os 
the propenty.] v0 bo 
[By 18 G. 2. c. 27. perſons ſtealing or hiring others to ſteal, linen, 
fuſtian, or cotton goods from places uſed for printing, whitening or 
drying them, are guilty of felony without clergy ;z or they may be 
tranſported on favourable circumitances for fourteen years.] 


(Y 11.) In Horſerſtealing, &c.] By the ff. 1 Ed. 6. 12. and 2& 3 
Ed. 6. 33. a convict by verdict, or confeſſion, for ſtealing any horſe, 
gelding, or mare, or ſtanding mute, or not anſwering directly, is 
ouſted of clergy. „„ | | 

[A perſon knowingly receiving a ſtolen horſe, is not ouſted. Per 
all the Judges, P. 2 Ann. Fyfter, 373-] | 

[By 14 C. 2. c. 6. / 1. whoever ſteals or kills with intent to ſteal 
any ſheep or part of ſheep or other cattle, or aſſiſts in ſo doing, is 
guilty of felony without clergy.] | | 

[This ſtatute takes away the benefit of clergy from thoſe who are 
convicted of ſheep-ſtealing. Outlawry is a conviction within the 
meaning of the act. Rex v. Yandall, H. 32 Geo. 3. 4 T. R. $21.] 

[By / 2. 101. reward on every conviction, to thoſe who ſhall ap- 
prehend and proſecute to conviction any offenders againſt this act, ta 
be paid by the ſheriff in a month; who, on default, is to forfeit double 
the ſum and treble coſts.) xt oY 

[By 15 C. 2. c. 34. the word cattle in the above act is declared to 
extend to bull, cow, ox, ſteer, bullock, heifer, calf, and lamb, as well 
25 ſheep, and to no other cattle whatſoever. ] | 


(Y 12.) In rape, and. forcible marriage.) By the ff. 18 El. 7. 2 
perſon 
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perſon. convicted by verdict, confeſſion, or outlawed for a rape, is 


excluded clergy. - CE 
And by the f. 3  4W.& M. . if he ſtand mute, anſwer not 

directly, or challenge above twenty. „ 
By the . 39 El. . a convict for taking a woman contrary to the 


F#. 3 H. J. 2. procurers and acceſſories before are ouſted of clergy; - | 


or if they ſtand mute, anſwer not directly, or challenge above twenty. 


(Y 13.) In buggery.) By the A. 25 H. 8. 6. (revived by the ft. 
5 El. 11.) a convict by verdict, confeſſion, or outlawed for buggery 
is oufted of elergy. | ts . 

And by the ff. 38 4W.& M.g. if he ſtand mute, anſwer not 
directly, or challenge above twenty. 


F 14.) Where the party is indicted in a foreign county.) By the 
AH. 25 H. 8. 3. (revived by: the . 5 & 6 4.6. 10.) and by the /. 
3&G43W.& M. 9. a convict, ſtanding mute, not anſwering directly, 
or challenging above twenty, on an indictment in a foreign county 
for felony, is excluded from clergy ; if on evideace it appears, the 
felony was done in ſuch manner, as would have ouſted him of clergy, 


if che indictment had been in the county where done. 
C 15.) The Effect of Clergy being allowed. 


By the common law, after clergy allowed the party was delivered 


to the ordinary to make purgation, or without purgation. H. P. (. 
240. 5 Co. 110. a. | 

But by the ff. 18 El. 7. when he had his clergy and is burnt in 
the hand, according to the /. 4 H. 7. 13. he ſhall not be delivered to 
the ordinary, but be diſcharged ; unleſs the judge think fit to detain 
him in priſon, as he may, not exceeding a year. | 

By the f. 21 Fac. 6. for felony under the value of 10s. and by 
the /. 3 94 V. & MH. g. in any other cafe, where a man is allowed 
clergy, a woman ſhall not be hanged, but ſuffer burning in the hand, 
and impriſonment not exteeding a year, in the fame' manner as 2 
man ſhould. E 

By the ff. 28 H. 8. 1. (continued and made perpetual by the ff. 
32 2 8. 3.) perſons in holy orders, who claim 14 0 
{hall be uſed as others. 

By the f. 10& 11 V. 3. 23. every perſon, who hath the benefit 
of clergy, inſtead of being burnt in the hand, ſhall be burnt with the 
uſual mark, in the left Sack neareſt the noſe, before the judge in 
open court, who is to ſee it ſtrictly execute. 
hut this is repealed by . 5 Ann. c. 6. ſ. 2. which enacts that any 

perſon convicted of theft or larceny ſhall be burnt in the hand as 
formerly before the making of the act of William, and ſhall, at the 
diſcretion of the court, be committed to the houſe of correction or 
work-houſe for not leſs than ſix months nor more than two years.] 
And by JJ. 4G. 1. . 11. and 6 G. 1. c. 23. perſons convicted of 
grand or petit larceny, or any felonious ſtealing, and who are entitled 
to the benefit of clergy, may at the diſcretion of the court be trank 
ported for ſeven years to America; and by 19 G. 3. c. 74. to an 
other parts beyond the ſeas; returning, c. without clergy.] 


[By 19 G. 3. c. 74. offenders liable to tranſportation may, at the 


diſcretion 


clergy, 


a] 


- ky =» 


2 


— 
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iſcretion of the ju be employed, if males (except in the caſe of 
— larceny) 5 Ra Is for the benefit of ſome public naviga- 
tion; or whether males or females, in all caſes may be confined to 
hard labour in certain penitentiary houſes erected by virtue of the 
act, but in no caſe for a longer term than ſeven years.] | 
(But this act has continuance only to the 1ſt of June 1784, and 
from thence to the end of the then next ſeſſion of parliament); 
except with reſpect to offenders at that time under confinement, 
with regard to whom it ſhall continue to the end of their terms. 
And by 24 C. 3. c. 56. continued to June 1ſt, 1787.) 5 
[By 27 G. 3. c. 1. the authority given by former acts to tranſport 
convicts to ſuch place as his majeſty by the advice of the privy coun- 
cil ſhall think proper, is recited, and the place for the fe ied 
to be, Botany Bay.] : | 4 074 
By the ff, 1 Ed. 6. , 14. in caſes, where clergy is not reſtrained, or 
where it is reſtrained by that act, (unleſs for murder, or wilful poi- 
ſoning, ) a peer ſhall be deemed as a clerk convict, tho' he cannot read, 
and without burning in the hand. | inal 
If a clerk was delivered to the ordinary without purgation to make 
purgation; till purgation made, he could not take goods to his own 
uſe. 5 Co. 110. @. | | a 
But now, when he has clergy, and is burnt in the hand, he is ca- 
pable of taking goods afterwards to his own uſe; for the H. 18 Kl. 7. 
15 tantamount to a pardon. R. 5 Co. 110. a 
The benefit of clergy, or the ſuffering the puniſhment appointed 
by ſtatute where it is allowed, has the effect of a pardon; for which 
vide Pard an. ch | 1 
So, if the burning in the hand be pardoned. 5 Co. 110. 5. 
And the king may pardon the burning in the hand as well upon an 
appeal as an inditment. K. 5 Co. 50. b. 


(Y 16.) At what Time granted. 


Clergy is not uſually granted till an inqueſt taken for the felony; 
for that is more for the advantage of the king, and the party. * 
P. C. 239. 2 Infl. 164. x ; 
gen it may be allowed under the gallows. F. P. C. 239, 240. 

y. 205, 2 | | | | | 

Where judgment of peine forte & dure is given. H. P. C. 239. 

So, if clergy was prayed, and allowed, and non legit entred u | 
the record, it may afterwards be allowed; and if he reads, the Eſt 
entry will be void. R. Dy. 205. H. P. C. 240. | 
1 may be allowed in diſcretion, tho* he do not challenge it. H. 

C. 239. : | | | 

It may be allowed in B. R. where the record is removed thither 
before clergy allowed by the juſtices of gaol delivery. R. 1 Sal. 6. 

It may be allowed, tho“ the party does not pray it, but pleads a 
1 _ which is diſallowed. Kele, 29. . a 

e judge is the perſon, who ſhall judge, when clergy ſhall be 
granted, 2 P. C. 4 ro Mm. | W 
And, when he reads; for the ordinary is only the miniſter. 
H. Is. Kele, 28. 51. | 
nd tho” the ordinary allows that he reads, the judge may fa 
Otherwiſe, Kele, 28. * . 2 n 
. | And 
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; re when he does not read, he 
- fined. Kak, 28. 51. may be 


3 (Z) Seiſure of a Felon's Goods. 


F a man be indicted for felony, the goods of the indictee may be 
ſeized for the king by the ſheriff, &c. and inventoried, and the 


town ſhall be charged with them. 3 Jnft. 228. 
But before indictment, wy cannot be ſeized or inventoried. 


3 lift. 229. 
: 4 after indictment, they cannot be ſeized and carried away, before 
conviction, or attainder. J[b:d. 
So, before conviction or attainder, the king cannot grant thoſe 
| goods to another. Bid. 
* By the f. 1 R. 3. 3. if a ſheriff, Ec. or other, take or ſeize tlie 
of any arreſted or impriſoned, before conviction, or attaindey 
or before the goods be otherwiſe lawfully forfeited, he ſhall forfeit 
double the value of the goods ſo taken, to the party grieved. 
| And this extends to money as well as other goods. R. Ray. 414. 
| So, before conviction, the felon may make a ſale hond 725 * a 
| valuable conſideration; for the property remains in him. X. Shy, 


- 357» 358. 
Yet if the felon, after ſeizure of his goods by the ſheriff wk 2 


ſale, in truſt for his ſon, and is afterwards. convicted; the ſale will 
be fraudulent by the common law, and void, as to the king. K. 
in. 3 58 8. 


Wo 2 — „ wer wow ro "Mes. gm wr nm, he 8 
Os 5 - 
by = 
-_ 


(A) Reſtitution to the Parry: robbed. 
: BY the common law, the plaintiff in an appeal of robbery ſhall 
have reſtitution of the goods ſtolen. 

So, by the ff. 21 H. 8. 11. if a felon be indicted, and afterwards 

attainted by the evidence of the party robbed, or the owner of the 

*y or of any other by his procurement, the party robbed or owner 

Ul be reſtored to the goods or money, and the juſtices of gio! 

2 may award writs of reſtitution from time to time, as in the 
caſe 0 


an appeal. 
And the owner ſhall have reſtitution, tho' his ſervant was robbed. 


N * 167. | 
he does not make freſh purſuit. Bid. 
Tho? the goods are ſold in market overt. Kelg, * Dub. Kely 


3 waived, Se. MKele, 49. 
But he ſhall have reſtitution only for the goods mentioned in the 


indictment. Ibid. 
[By fat. 25 G. 2. c. 36. advertiſing a reward for things Joſt or 


ſtolen 50 J. forfeiture each, on advertiſer and printer: 


(A I.) How conſtituted. | 


ONT but the king can make Juſtices of peace. 2 Dali. 1. 10. 


(edit. 1727.) 
And the king cannot grant a power to another to make Wem. 


20 H. J. 8. 


Neither can a man preſcribe to have ſuch a power. Go. 114: 


Per Brian and Pigot, Bro. Peace, 18. 
By the ff. 27 H. 8. 24. no perſon ſhall have any power to.make 
any juſtices of Eyre, aſſiſe, peace, or gaol-delivery, but all ſhall-be 
made by letters patent in the name and authority of the king or his 
heirs, in all counties, and other places. 

Provided, that counties palatine, boroughs, Qc. which have power 
to have juſtices, enjoy the ſaid authority. Vide poſt. (A 5.)] 


(A 2.) By Tenure. 


But by the common law, a man might have lands by tenure, to 


find tot cuflodes pacis in ſuch a place. Co. L. 106. a. 


(A 3.) By Election. 


So, by the common law, a writ went to a man to agile him con- 
ſervator of the peace; as 49 H. 3. Lamb. J. 1. c. 3. | 


Or, a writ went to the ſheriff to elect in pleno comitatu unum de Peay 


biorum et potentiorum comitatus ſui in cuſtod. pacrs; and thereupon 
another writ to the bailiffs to ſummon the freeholders to elect, &c. 
2 Inft. 174. Lamb. l. 1. c. 3. 

And another writ to the perſon eleCted, quod ad Hoc eee in- 
tendat. Lamb. „ . 3• BY 


(A 5 By Office. 


do, by the common law, a man might be conſervator of the peace 


by his office: as, the chancellor, treaſurer, high ſteward, conſtable, 
and marſhal, maſter of the rolls, and every juſtice of B. R through- 
out the kiogdow. Dalt. 1. 

The juſtices of C. B. and barons of the Ruchoud in theit ſeveral 
courts, Dalt. 2. . 

So, juſtices of aſſiſe and gaol- delivery. Dalt. 2. 


So, the iteward of a turn, lect, and court of picpowders. Doll. 2 2. | 


So, the ſteward of the marſhalſea. 

So, the conſtable of the houſehold, within the king's houſe. 
So, a ſheriff, coroner. Dalt. 3. 

Conſtable, aud petit conſtable, within his precinQ. * 10. 


(A 5.) By Charter. 


So, the ing by charter, c. may grant to a mayor bailiffs (We. ta 
M conſervators of the Pence, within their city, boroughs Dc. Bro. 
_ mm, . Vide Paſt, (A 6.) 


nd ſuch juſtiges are not e determiyable- at rk will of the ing. 


Bro. > mnt 5. 
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All thoſe that have been 07 and the three * aldermen. 


Jus Warr. 10. Vide London, (K 6.) | Tart 

And that other juſtices of the county non ſe intromittant, &c. 
20 H. 7. 6, 7. Bro. Patent; 111. Cromp. F. 8. 2 Mod. Ca. 361. 

But a grant, quod juftic. de com. or other miniſter non fe intromittant 

ena, is void. R. 1 Ani. 297. : 

CA charter granting juriſdiction to borough magiſtrates over x 
diſtrict not within the borough does not exclude the county juſtices 
without ' expreſs words. Blanbſey v. Winftantey, B. R. E. 29 Ge..1, 


3 I. R. 279. | | 
And tho' ſuch charter contain words of refexence to former char- 


ters in which excluſive juriſdiction is given to the borough juſtices 


within the borough, and add that they ſhall have juriſdiction within 
the new diſtrict in tam emplis modo et formd, & c. yet if there be in the 
latter charter a ſaving clauſe of the rights of the crown and of all 


other perſons, the borough magiſtrates have only a concurrent juriſ- 
diction with the county juitices. Hhid.) 


[By charter, the mayor and ſome of the aldermen ef Londen haye 
Juriſdiction in Southwark ; but as the charter contains no non intr;- 
mittam clauſe as to the juſtices of the county of Surrey, the lattor have 
a concurrent juriſdiction with the former. Rex v. Sainſbury, M. 
32 Geo. 3. 4 I. R. 451.) - | 

By the /. 27 H. 8. 24. juſtices of peace, Cc. thall be made by 


letters patent of the king; provided, that counties palatine, boroughs, 


E. which have power to have juſtices, enjoy the ſaid authority. 
Vide ante, (A 1.)—Poſt. (A 6.) OTE 

(A 6.) By Commiſſion. 
Zy the ff. 1 Ed. 3. 16. good men and lawſul, no maintainers of 
Evil, nor barretors, ſhall be aſſigned to keep the peace. 


By the . 18 Ed. 3. 2. two or three of the beſt reputation in the 


counties ſhall be aſſigned by the king's commiſſion. 3 J. K. 40. 

And by the f. 2& 3 Ph. & M. 18. a commiſſion to juſtices of 
Peace in a 2 Sc. ſhall not be ſuperſeded by a ſubſcquent 
commiſſion to juſtices of rhe county. PS 85 


- (A 59.) e may be conflituted.] Juſtices of peace, by the .f. 1 Ed. 3. 


16. onght to be good men and lawful, no maintainers of evil, nor 
barretors. | | | . 
By the f 18 Ed. 3. 2. of the beſt reputation in the counties 
(meults vailantz moſt ſubſtantial). | 
By the ff. 34 Ed. 3. 1. in every county there ſhall be aſſigned one 


ford, and with him three or four of the beſt quality { menltz vautes 


the moſt worthy or valiant} in the county, with ſome learned in the 
hw. . | | 

By the F. 12 R. 2. 2. the chancellor, Oc. ſhall be fworn not 0 
make juſtices of peace for gift, brocage, favour, or affection, nor ay 
who by him himſelf, or other, privily or openly, ſues to be in olkice, 


due the beſt and moſt lawful men, and ſufhcient. 
y th 


ef 13 R. a. 7. juſtices of peace ſhall be of the moſt ſuff 
, efquires, and gentlemen of the law in the 1 | 
By the f. 2 H. 5. 5. {eſ-2- they thall be of the moſt ſuthcient, 


cient knig 


du) ing in the county not t«king in forcigners, unleſs lords — 


juſtices of aſfiſe. © - 15 


; * | \ 


— 
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80, c. 4. 72 thoſe of the Quorum were to be refiant in the 
county (except lords juſtices of the one bench or the other, chief 


baron, ſerjeants, and king's attorney). 
By the , 18 H. 6. 11. none ſhall be a Juſtice of peace who hath 


not 201. per annum; and if ſuch, in a month after notice of the 


commiſſion, give not notice to the chaneellor, that he may put another 
in his room, or act as a juſtice, ke ſhall forfeit 20 J. and be put out 
of the commiſſion ; except in towns corporate, or where there are 
not others ſufficient. , 
(By f. 1 M. ft. 2. c. 8. no ſheriff ſhall execute the office of a 
juſtice of the peace, during the time that he acts as ſheriff. : 
And by 5 G. 2. c. 18. / 2. no attorney, ſolicitor, or proctor ſtall 


be a juſtice of the peace for any county, during the time he fhall 


continue in the practice of that buſineſs.) 5 

[By fat. 18 G. 2. c. 20. no perſon is capable of being a juſtice of 
peace, who has not 100 J. per annum in lands, c. in poſſeſſion, or 
3001. in immediate reverſion or remainder, and who ſhall not make 
oath of it at the quarter- ſeſſions before he acts, on penalty of 100 J. 
the proof to lie on defendant; and he muſt ſpecify any lands he 
intends to inſiſt on (which are not mentioned in his oath} at delivery 
of plea; and if they are liable to incumbrances jointly with. other 
lands are not ſufficient. If plaintiff diſcontinues or is nonſuited, de- 


fendant ſhall have treble coſts. Only one penalty of 100 /. 'ſhall be 


recovered for any offence prior to the action, and no fubſequent 
action brought for any offence prior to the firſt action, and it muſt 
be commenced within fix months after the offence.) * Y 

[This act does not extend to cities, &c. having juſtices; nor to 
peers or lords of parliament, privy-councillors, judges, juftices of 
great ſeſſions for Chefter or Wales, or the heir apparent of a lord of 
parliament, or of any qualified to be knight of a ſhire; nor to the 
officers of the board of green cloth within the verge, nor the com- 
miſſioners of the navy, nor under ſecretaries of ſtate, nor ſecretary of 
Chelſea college, where they uſed to be juſtices z nor to heads of col- 
leges in the univerſities, or the vice-chancellor or the mayor of Ox- 
2 r with reſpect to the counties of Oxford, B and 

ambridge.] WS | 

(By A. 1G. 3. c. 15. juſtice who has once qualified need not ſue 


out dedimus poteſtatem on a new commiſſion, but ſhall take the oaths 


before the clerk of the peace, and ſign a roll containing them.) 

{By at.) G. 3. c. g. they need take them but once in one king's 
reipn.] | | | 
[By f. 9G. 3. c. 30. the commiſſioners of the navy may act as 


wages, &c. or to embezzling naval ſtores.) 


(A 8.) When their authority determines.) The authority of juſtices 
of peace 22 by commiſſion determines by the death or reſig- 
nation of the king. Dy. 165. Bro. Commiſſion, 19. 21. Dalt. 11. 

(But by 1 Au. f. 1. c. 8. J. 2, no patent or grant of any office of 
employment ſhall determine y the king's death or demiſe, but it ſhall 


continue im force for fix months aftey, unleſs in the mean time made 


wid hy the ſueceſſor.] | 
By writ under the great ſeal. - Dali. 11. 2 
Ek 2 By 


4 


erks, and 


juſtices in all things relating to forgery, c. to receive ſeamen's 
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By fſuperſedeas. Dalt. 111. 2-2 00” 
4 But that only ſuſpends their authority; for it may be revived by a 
Procedendo. Bro. Commiſſion, 13. 12 A 21. (in a commiſſion of oye 
and terminer.) Dalt. 11. 83 5 
But the coming of the juſtices in eyre or B. R. into any county, and 
- proclamation made thereof. Bro. Commiſſion, ꝙ, 10. | | | 
By a new commiſſion of the peace. 10 Ed. 4. J. 4. Bro. Cam 
miſſion, 6. 24. PORN ts | 
Tho ſuch commiſſion be only for a preſent turn. Bro, Commiſ. 
hon, 7. 
» Or, to one juſtice only for his life. Bro. Commiſſion, 11. 
Or, to ſome in a particular town, or liberty; this determines the 
authority of the antient juſtices in that liberty, tho' there be not 2 
clauſe, quod ali jufliciarii ſe non intromittant. per curiam, preter Choke, 


10 Ed. 4. 7. a. Cont. per Fineux, 20 H. 7. 8. Bro. Commiſſion, 20. 


ace 


Fineaux acc. 20 H. J. 8. 

But if the new commiſhon is void; it does not determine the 
former; as, if it be granted to perſons not in rerum naturd. Bri, 
Commiſſion, 6. 

A commiſſion to hear and determine felonies docs not determine 
a commiſſion of the peace, as to the peace. Bro. Commsſſion, 8. 
Nor, a commiſhon of gaol-delivery ; for they are conhſtent. Bro. 
| Commiſſion, 24. A | | Kater 
| By the ,. 2 K 3 Pb. & M. 18. a commiſſion to a county does 
; not determine a commithon for a city or town corporate within the 
{ame county. 


And a new commiſſion to others within a town does not deter- 


of peace by grant to them and their ſucceſſors, within the ſame town. 
Bro. Commiſſion, 5. 5 | 
. By the ft. 1 El 6. 7. a juſtice of peace ſhall not loſe his authority 
by being made a duke, archbiſhop, marquis, ear}, viſcount, baron, 
biſhop, knight, juſtice of eicher bench, ſerjeant at law, or ſheriff. 
After a new commiſhon, an act by a juſtice of peace in the 
| :ormer commiſſion is valid, till notice ſpecially given to him. br: 
Commiſſion, 2. | 115 
Or, the new commiſſion be read at the ſeſſions, aſſiſes, or in full 
county, or a ſeſſions held by force of it. Bro. Commiſſion, 6. 14. 18. 
For notice to one juſtice is not ſufficient for others. Bro. Con- 
miſſon, 2. 7 6 6 
[The power of Chancery extends only to putting them in, but has 
no right to puniſh them afterwards for mal-behaviour z the rcdreſs is 
to move B. R. for information, and afterwards the complainants may 
apply to Chancery to turn them out of commiſſion. Ex parte Ru, 


H. 1736, 2 Athyns, 2.] | 


the conduct of magiſtrates, they are frequently. ordered to be laid 
hefore the lord chancellor, to enable him to judge whether or not 
Juch 9 ought to be continued in the commiſſion of the 
peoce, By Lord Keryon Ch. J. Rex v. J lliffe, J. 31 Geo. 3. 47. Kg 
299%}. 8 238 + oa] = 


But if there be a clauſe, ita quod julic. de com. ſe non intromittant, 


mine the authority of the mayor and commonalty, who are juſtices 


[And when affidavits are made in the court of B. R. impeaching 
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(B 1.; The Authority of Juſtices of Peace. 
(Ommilſioners of the peace in the county at large, have all that 


authority which, by their commiſſion, or by any ſtatute, is given 


- 


to them. Vide Dalt. 20, 21. | 


Tuſtices within a corporation, have the authority granted by $2. 
charter, or any ſtatute, to juſtices of cities, boroughs, and towns | 


corporate. | ; 
(Tue erown may grant to any city to have juſtices of their own 
within themſelves, and exclude the county juſtices from intermeddling 


in the ordinary buſineſs of juſtices of peace. Talbot v. Hubble, 71. 


14 Gee. 2. Str. 1154.] ; | 
n ſuch cafe the act of the county juſtices will be void, and not 


merely a breach of the franchiſe. Ibid.) | 


[So, Where a city has an excluſive commiſhon (as New: Sarum) the 
county juſtices cannot act in exciſe matters within the city, tho' fat. 


12 C. 2. c. 23. gives juriſdiction in them to juſtices xeſiding near the 


place. Ihid.} 1 
A juſtice of peace has no authority of any offence committed out 
of his borough, or county. Vide Dalt. 24. ONE | 
Unleſs it be felony, or breach of the peace; for then he may ſe- 
cure the offenders. . | | 
Or, he be 8 enabled by ſtatute to do it. 


But ſuch act out of his precinct is void. 


He may commit a perſon for an act which is felony by the Iviſb law, 


in order to his being ſent over there to be tried. Rex v. Kimberley, 
I. 3 Geo. 2. Str. 848.) | KY | 

[Two juſtices may take a recognizance for the appzarance of one 
charged with felony on the high ſeas at the ſeſſions of admiralty, and 
the recognizance may be eſtreated into the Exchequer. R. v. Muilman, 
H. 6 Ges. 3. Parker, 241.] 3 


A juſtice of peace, out of his borough or county, cannot do an act 


of juriſdiction of a thing within his preeinct. R. Cres. Car. 213. 
t a mere examination, if he exerciſe no juriſdiction, he may 
take, being out of his precinct R. Cro. Car. 213. | 


As, an examination of a perſon robbed, upon the f,'27 El. Cre. 


Car: 203; » | | | | 
[By 9 Geo. 1. c. 7. a juſtice dwelling in a city or precinct that is a 
county of itſelf, within the county at large, may act in his own 
dwelling-houſe within the county at large.) 5 
(And by 24 Geo. 2. c. 55. if any perſon againſt whom a warrant 
ſhall be iſſued, ſhall eſcape, go into, reſide or be in any place out of 


the juriſdiction of the jultice granting the warrant, any juſtice of the 


peace where ſuch perſon ſhall be, on proof or oath of the hand 
writing of the juſtice granting ſuch warrant ſhall indorſe his name 
thereon, and this ſhall'be a fufficient authority to execute the warrant 


within ſuch other Juriſdiction. 


The authority of a juſtice 07 peace is to be uſed ſecundum vim, r-. 


mam, & flatuti., 
And if a ſtatute refers a matter to his diſcretion, it ou 


fana diſcretio conformable to law and reaſon. 4 Co. 100. a. | 
If a thing be referred to the next juſtice, others without him can- 
not 1ntermeddle. Per Canc. 1 Sand. 263. | | 
| K K 3 : Bir 


— 
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But others may join with him. R. Sal. 477. 

So, if any authority is given to one juſtice, two or more may execute 
it. Dalt. 25. | | 5 

But if given to two, one alone cannot execute it. Dalt. 25. 


If a ſtatute gives authority to juſtices of peace to make a convidion, 


the conviction muſt be exactly purſuant to the ſtatute. 

So, juſtices of peace are confined to offences in a ſtatute named in 
their commiſſion, or which concern the peace of the kingdom in 
general; but cannot proceed for an offence againſt a ſtatute, whic 
creates a new offence, not named in the commiſhon. | 

[They (or the quarter ſeſſions) have no authority in new created of. 
— but by expreſs words. Rex v. James, P. 19 Geo. 2. Sir, 
1256. N | | 

Or. by which no juriſdiction is given to juſtices of peace; as, 
they cannot take an indictment upon the ,. 2 & 3 Ed. 6. 4. R, 
4 Med. 51. | | 

So, they cannot take an indictment upon a penal ſtatute, which 

does not give them juriſdiction : as, upon the ff. 1 & 2 Ph. & MM. II. 
for uſing more looms than one, when he does not dwell in a city or 
borough. R. 4 Mad. 379. 

Upon f. 1& 2 Ph. & M. 7. for ſelling wares in a corporation 
being a foreigner, out of a fair, Sc. R. 5 Mod. 149. | 
Nor, upon the f?. 5 El. 14. forging a falſe deed. R. Cro. El. 87. 
Per three F. Poph. Dub. Cro. El. 601. R. 9 Co. 118. b. Vide pi 
. | | | 

, Nor, upon the ſtatute of uſury. R. Sal. 680. 

So, they cannot take an indictment for an offence at common law, 
not named in the commiſſion; for the general commiſſion de amnibus 
aliis tranſgreſſionibus, c. muſt be intended for other offences in- 
truſted to their cogniſance by the ſeveral ſtatutes which created or 
enlarged their power: and therefore, they cannot take an indictment 
for perjury at the common law. 1 Sal. 406. 195 

Nor, for forgery. R. 1 Sal. 406. | | 

But an order of juſtices, tho' jt be not purſuant to the authority, 
being upon a matter within their juriſdiction will not be abſolutely 
void, till it be avoided: and therefore, in an action upon a bond to 
perform it, if the defendant pleads, 10 order made, and the plaintiff 
ſhews a defective order, upon which the defendant demurs, there ſhall 
be judgment for the plaintiff, R. Sal. 674. | 

[By fat. 16 Geo. 2. c. 18. juſtices may act in relation to the poor, 
vagrants, high-ways, parochial taxes, levies, or rates, tho' rated or 
chargeable in the place: but not on an appeal.] | 

[By flat. 24 Geo. 2. c. 44. and 30 Gee. 2. c. 24. no writ ſhall be ſucd 
againſt a juſtice for any thing done in execution of his office without 
| a month's notice, and he may tender amends, and plead it in bar with 
other plea; or may pay money into court. Evidence ſhall not be 
given of any cauſe of action, but what is contained in notice.] 

[No action ſhall be brought againſt a conſtable for any thing done 
in obedience to juſtice's warrant, unleſs he refuſe to ſhew it; and if 
action is brought againſt him, without the juſtice, or with the 
juſtice, and the warrant is proved, jury ſhall find for conſtable, not- 
withſtanding defect of juriſdiction in juſtice.] 17 By 


* iawc wood as Mi. 


* 
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By fat. 26 Geo. 4 14. juſtices' clerks ſhall take no fees, but what 
ſhall be allowed by quarter- ſeſſions, and ratified by judges of afliſe; 
1 table of fees to be depoſited with clerk of peace, and copy hun 
in the room where quarter-ſeſſions are held. Clerk taking — 
forfeits 204. i | | 
[By fat: 26 Geo. 2. c. 27. no aft or order of two juſtices ſhall be 


- vacated for want of guerum uus expretied.] 


[By fat 27 Geo. 2. c. 20. Juitices in warrant of diſtreſs ſhall dire& 


EE rk goods {hall be ſold, between four and eight days.] 

Ottcer may dedyCt reaſonable charges, and return overplus tothe 

wner. ] 

: F Chis extends not to the acts for quakers' tythes.] 2 

[By ff. 7 Ces. 3. c. 2. all acts done by two juſtices qualified to 
act in cities, liberties, Ec. are good, tho' neither of them of the 
Grin. 8 
7 [By L 9 Geo. 2. c. 20, they are authoriſed in quarter-ſeſſion, on 
preſentment 0. grand jury at athſe, to order ſhire-hall, &'s. to be re- 
paired, and à rate on the county for the ſums laid out; if there is 
occaf.on for ſudden repairs, not more than 3o/. two juſtices may do 
u on view.] p We” 

[By flat. i5 Geo. 3. c. 1. they may adminiſter oaths when any 
penalty is to be levied or diſtrefs made.) | 


{By fat. 18 Geo. 3. c. 10. juſtices may award coſts on complaint 


determined by him: to be levied by diſtreſs ; for want of it commit- 
ment from one month to ten days, or til money and expence of com- 


mitment paid: here penalty amounts to 5 f. coſts not exceeding one 


Lich to be deducted thereout, ] 


(B 2.) In High Treaſou, Miſpriſion, &c. 

In caſes of treaſon, miſpriſion, and premunire, the juſtices of peace 
ought to apprehend the offenders. Vide Zufticer, (K 3, Se —L I, 
&.—N 1.) Premunire. fa | 

And ſhall take their examination. H. P. C. 168. | 

And the information upon oath of others, who know any thing 
material, in writing &gned by them. p 
And commit the offenders. J. P. C. 168. | 4, 


And take recognizances of the informers to give evidence before 


the council, or elſewhere when neceffary. H. F. C. 168. | 

And ſhall make a certificate of their proceeding te ſome of the 
privy council. Dalt. 212. (edit. of 1727, 460.) or to B. R. or the 
gaol-delivery. H. P. C. 168. ws | 1 

And by the f. 5 El. 1. juſtices of peace at the quarter-ſeſhons may 
inquire of premunire againſt ſuch as by writing, teaching, or act, 
maintain the authority of the biſhop of Rome heretofore claimed in 
this realm; but in forty days or the firſt day of the term mult certify 
it into B. R. on pain of 1000. to every juſtice of peace preſent at 
luch preſentment. 7 1 1 

And by the ,. 23 Kl. x. juſtices of peace may inquire of treaſon 
againſt thoſe who contrary to the ff. 13 El. 2. uſe, publiſh, or put 
m ure any bull, Sc. from Rome, or abſolve or he ab olved þy colour 


of it; or contrary to 23 El. 1. withdraw any in the realm from their 
obedience, or for that intent to the Ramiſh religion, or move to be 
reconciled, or ſhall be reconciled to the ſee of Rome, 

| „ | And 


\ 
\ 
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And of miſprifion of treaſon againſt thoſe who contrary to 13 E. 
2.\coneeal any bull, c. e 
And of præmunire againſt thoſe who contrary to 13 El. 2. abet the 
uſers, publiſhers, or receivers of ſuch bulls ; or bring into the realm, 
offer, or receive to uſe any agnus dei, &c. : 
2 And after ſuch inquiry, the juſtices of peace ought to certify their 
preſentments into B. R. without other precept. H. P. C. 168. 
Juſtices of peace have no authority to hear and determine high 
treaſon, or miſpriſion of treaſon. H. P. C. 168. 
Nor, petit treaſon. Semb. Comb. 405. 

Nor, offences in caſes of præmunire. II. P. C. 168. 


Vide pft. (B 3.) 
(B 3.) In Felony. 


juſtices of peace have authority to inquire of all felonies. Vid: 
Fuſtices, (Mi, &c.—O 1, &e.—P 1, Ge.—S 1, Oc.) . 
Tho' it be murder. Dy. 69. a. notwithſtanding that by the /. 
6 Kd. 1.9. an homicide ſhall be impriſoned till the coming of thc 
Juſtices in eyre, or gaol-delivery ; and by the /,. 4 Ed. 3. 2. keepers 
of the peace ſhall ſend their indictments before the juſtices of gaol- 
delivery; for their authority has been ſince enlarged by the ,. 18 E. 
3. 2, and 34 Ed. 3. 1. H. P. C. 165, 166. | 4 
Or, petit treaſon, as of a felony. . Co. L. 391. a. 
By the ff. 18 Ed. 3. c. 2. juſtices of peace with other learned men, 
when need is, ſhall be aſſigned to hear and determine and puniii 
| felonies and treſpaſſes in the ſame county. PPT 
And by the ft; 34 Ed. 3. 1. they may hear and determine, at the 
king's ſuit, all manner of felonies and treſpaſſes in the ſame county; 
and writs of oyer and zerminer ſhall be granted, &c. 3 
And by the /. 17 R. 2. 10. in every commiſſion of the peace two 
men of law ſhall be aſſigned, to make deliverance of thieves and 
felons. Rk. 


certify the examinations of priſoners for manſlaughter or felony, and 
the bailment of them, to the next gaol-delivery. 
Juſtices of peace may hear and determine all felonies by ſtatutes, 


which ſpecially give authority thereof to juſtices of peace. H. P. C. 


167. 8 | 
And all felonies made by ſtatutes, in which no juriſdiction is given 
to any juſtice, or court in particular, nor any ſpecial manner of trial 
preſcribed. | | 

But they cannot hear felonies, unleſs there be a clauſe in the com- 
miſhon ad audiendum & terminandum. H. P. C. 165. PS 
Vet, by force of that clauſe, they cannot hear felonies limite. 


ſtatute, to juſtices of cher and 7erminer ; as, forgery by the ft. 5 El. 


14, &c. H. P. C. 165. R. 2 Kol. 96. I. 25. | 

And in regard of the direction above, by the /. 1 & 2 Ph. & M. 13: 
of ſending the examination of felons to the next gaol-delivery, they 
will not in diſcretion determine preat felonies. H. P. C. 166. 


They cannot proceed upon an indictment taken before the coroner+ . 


H. P. C. 166. 168. 


Or, before juſtices of cy-r and terminer, or gaol-delivery- * 8 
a i 1 


But by the %. 1 & 2 Ph. & M. 13. juſtices of peace are directed to 
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But only upon an inditment before themſelves or their predeceſſors. 
H. P. C. 166. 168. n 8 ws 
Or, tranſmitted to them from the ſheriff®s turn; by the /. 1 Ed. 
. 2. Tbid. t of 
4 3 of peace have no authority to hear and determine fclony | 
againſt the /*. 3 H. 7. 18. whereby the ſteward, treaſurer, and comp- 
troller of the king's houſehold, or one of them, may inquire by 
twelve of the check-roll, if a ſworn ſervant admitted into the check- 
roll of the kouſcho!d have conſpired the death of the king, or a lord 
of the realm, or the king's council, the ſteward, treaſurer, or com 
troller of the houſchold: and on ſuch inquiſition the offender ſhall be 
put to an{wecr before the ſaid Tteward, treaſurer, and comptroller, or 
two of them, who may hear and try the offender, not being a peer, 
by other twelve of the houſehold, and if convict, by confeſſion or 

otherwiſe, he ſhall ſuffer as a felon. H. P. C. 167. 
Nor, felony againſt the ,. 8 H. 6. 12. which gives juſtices of the 
one bench or the other, juriſdiction of ſuch felons who ſteal or with- 
draw any record out of the Chancery, Exchequer, the one bench or the 
other, or treaſury, whereby any judgment is reverſed, their procurers 
and abettors. | | 44 
And this ſtatute extends to thoſe who raiſe a record. H. P. C. 
167. | Bey a | 
| And by the ſame flatute, it ſhall be tried by a jury, half of the men 
of any of the ſame courts, and half of other. Vide Dalt. 108. 
Nor, felony againſt the /t. 33 H. 6. 1. which enacts, that if a ſer- 
rant who embezzles his maſter's goods after his death, appear not in 
B. R. upon proclamation to be made by the ſheriff two market days, 
upon a writ to him directed at the ſuit of the executor, it is felony : 
for B. R. muſt beſt know the default of appearance, which is to be 
in that court. FJ. V. C. 167. . | | 
Nor, murder, homicide, Oc. committed within the king's houſe, 
which by the f. 23 J. 8. 12. ſhall be tried before the lord ſteward, 
and in his abſence before the treaſurer, and comptroller, and ſteward 
of the marſhalſea, or two of them. | 
Nor, felony againſt 5 El. 14. for forging, after a conviction for 
the firſt offence, any deed, writing ſealed, court roll, will, of intent 
that the eſtates, of frechold or inheritance or intereſt of any perſon in 
any lands, frechold or copyhold, may be moleſted or charged, or 
that any perſon mny claim any eſtate or intereſt for years in lands, 
not copyhold, or any annuity in fee-ſimple, fee-tail, for life, or 
years, or any obligation, bill obligatory, or acquittance; or for con- 
ſenting to ſuch forgery; or uſing ſuch deed, or writing, knowing it 
to be forged: for the determination of ſuch felony is given to juſtices 
of cher and terminer and gaol- delivery. H. P. C. 167. 
Nor, felony, where the ſtroke is in one county and the death in 
another, or acceſſory in one county to a felony in another; for by 
the /. 2 & 3 Ed. 6. 24. the trial of it is given to juſtices of gaol- de- 
livery, and oyer and terminer. Bid. 2 
Nor, felony againſt the ff. 27 El. 2. if any receive, relieve, aid, 
Ce. any jeſuit, &c, knowingly. 
Every juſtice of peace by virtue of his commiſſion, may direct hue 
and cry to be made upon a felony committed. Vide Dalt. 105. 169. 
May apprehend the felon. js ALE 
ah 
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Or, make a precept to the ſheriff, bailiff, conſtable, c. to make 
fearch for the offender, upon a felony committed. 

t Oh to arreſt and impriſon a perſon ſuſpected to be a felon, 
105. | . 

By the ,. 2 & 3 Ph. & M. 10. a juſtice of peace, before whom 
any ſhall be brought for felony or ſuſpicion of it, ſhall take the exa. 
mination of the priſoner, and information of ſuch as bring him, of 
the fact and circumſtances, and as much as is material ſhall put in 
. writing within two days after. : 

And by the f. 1 & 2 Pb. & M. 13. ſo ſhall he do before bail. 
ment, if the felon be bailable. . | x 

When bailable, and how he ſhall be bailed, vide in Bail, (F 1, &. 
—G 1.—k 1.) 5 88 5 

The examination of the priſoner ſhall be without oath; of the wit. 
neſſes, upon oath. Per Ord, Kels, 2. H. P. C. 262. 

And the fon, or daughter may be examined againſt their mother, 
Datt. 541. 1 : 

But not a wife againſt her huſband, FH. P. C. 263. Vide Dal, 

40. 
27 The juſtice ſhall take the information of the whole truth, tho' it 
tends to the acquittal of the felon. IR 

By the . 1 & 2 Ph. & M. 13. and 2& 3 Ph. & M. 10. the jul. 
tice of peace is fineable, if he certify not ſuch examination, and in- 
formation, and bail by him taken, to the next gaol-delivery. 8 
Or, if it be petit larceny, it may be certified to the qꝗuarter-ſeſ- 
ſions. | 

And all recognizances and bailments taken by a juſtice of 
mult be certified the firſt day of the next ſeſſions ante meridiem. Per 
Ord. Kels, 1. AE 9 

By the ,. 2& 3 Pb. & M. 10. the juſtices of peace may bind by 
recognizance ſuch as prove any thing material, to appear at the next 
gaol-delivery for the county, or corporation; and ſhall there certify 
ſuch recognizance, on pain of being fined. _ 

If any refuſe to give evidence, the juſtice may commit him. Vid: 
Dalt. 111. x TBE a: Pie: 

If the offender, being upon bail, do not appear at the next ſeſſions 
the firſt day, or if the proſecutor do not appear at the Old Bailey the 
firſt day of the ſeſhons, their default ſhall be recorded, and -procels 
go thereupon. Kele, 2. 5 6 

If the offence be not bailable, the priſoner by mittimus ſhall be 
awarded to gaol. | 
By the ff. 4 Ed. 3. 2. juſtices of peice ſhall ſend indictments (not 
determined before themſelves) to the juſtice of gaol-delivery. 

But if the party indicted does not appear before the juſtices oi 
gaol-delivery, the juſtices of peace cannot proceed afterwards: for 
the indictment is not before them; and the juſtices of gaol-delivery 
cannot make proceſs returnable before the juſtices of peace. R. 
2 Ral. 96. J. 50. | | 


(B 4.) For Preſervation of the Peace. 


| By Reſtraint of thoſe who break it. 1 
Py the Hf. W. 1. 3 Ed. 1. L. le rey voit, que Ia peace de ſaint us 


o 
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is de la terre, ſeite bien gard & mainteign. en touts points, & 22 . 


| droiture fait fait a touts auxibien as povers, come as riches, ſans regard 


lluy. 
| —— the ,t. 1 Ed. 3. 16. (which firſt ordained juſtices of peace) 
authority was only given to them to keep the peace. 9 


And therefore, every juſtice by himſelf may, for the preſervation 
of the peace, do all that a private man or conſtable may do. 
May part, and reſtrain the aſſailants. | 


(B 5.) By Suzety of the Peace, and good Behwviour 
So, juſtices of peace by their commiſſion have authority to require 
 comjunftim aut diviſim ſurety of the peace and good behaviour, Yide 
Forcible Entry, (D 18, &c.) _— 


And the juſtice may demand ſuch ſurety by pare, 1 ain party be 


reſent. Vide Forcible Entry, (D 18.) Vide Dalt. 379. 387. 


Or, may by pars! command an officer, or his ſervant, to arreſt him 


- 


being pretent to find ſurety. bid. 
Or, may make a precept in writing under ſeal, to bring any before 
a juſtice to find ſurety. Mid 5 TR. 
And ſuch precept may be directed to an officer, or other indifferent 
perſon. Lamb. I. 2. c. 2. Dalt. 387. | 
It muſt contain the cauſe. id. | 
For the form, to anſwer ſuch things as ſhall be objefted, is new and 
bad. Lamb. J. 2. c. 2. But a warrant was made in this form. Per 
Poph. 3 Fac. and per Elleſmere Ld. Chanc. 4 Fac. Dalt. 301. (edit. 


of 1727, 574.) Yet ſaid to be bad. 2 Inf. 591. 


It may warn the party himſelf before the juſtice, who granted it. 


Per Wray, 5 Co. 59. 


IGB 5.) For what Cauſes the Surety of the Peace ſhall be granted. 


[When a perſon has juſt cauſe to fear, that another burn his 
houſe, or do him a corporal hurt, or that he will procure others to 


do him ſuch miſchief, he may demand the ſurety of the peace againſt 


ſuch perſon. 1 Hawk. 127.) | 

So, according to the better opinion, if he be threatened to be im- 
priſoned. Id. ibid.] | Þ 

[But the peace ſhall not be granted to a man, merely becauſe he is 
at variance or at ſuit with his neighbour. Dalt. c. 116.] 


[Nor becauſe he is afraid that the perſon againſt whom he prays 


it, will do harm to his ſervants or cattle. Lamb. 83.] 


[Nor, for a battery or treſpaſs that is paſt, or any breach of the 


peace that is paſt. Dat. c. 11.] 


(B 6.) Recognizance for the peace ; how diſcharged. By releaſe.) If : 


2 recognizance for the peace be taken by a juſtice, for his diſcretion 
without complaint, the juſtice alone may releaſe it. 

If taken upon complaint of another, he may releaſe it, if the releaſe 
be certified to the next ſeſſions, and recorded there. | 


489. 


gau. 


21 Ed. 4. 40. J. 


And ſuch releaſe may be before che juſtice, who takes the recog- 


wzance, or another juſtice. | 
ER And 


Or, by the death of him that required it. Dale. 398. 


4 - 
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And ſhall be ſent with the recognizance to tHe folfionsy for the 
Tecognizance may be forfeited before the releaſe, and therefore ſhall 


not be cancelled. 
But the king cannot releaſe or diſcharge a recognizance, before it 
be forfeited. D. 21 Ed. 4. 40. ö. 2 Vent. 131. 
Nor the party, after the forfeiture. 21 Ed. 4. 40. ö. 
But the king after forfeiture, may releaſe. 2 Vent. 13 1. 


Vide poſt. (B 8.) 


(B 7.) By death.) A recognizance of the peace will be diſcharged 
by the death or demiſe of the king; for it was to keep the peace of 
the preſent king. 1 H. 7. 2. Dalt. 398. 1 


Or, by the death of the recogniſor. [bid. 

But 11 it was forfeited before, it is not diſcharged: and therefo 
it is ſafe for the juſtice to ſend it to the next ſeſſions. id. 

It is not diſcharged by the death of the ſureties; for the executors 
are bound. Bid. W ne I | 

If, after the death of the cogniſor, his recognizance be eſtreated in 


the Exchequer, it ſhall be diſcharged upon plea, R. Sav. 53. 


So, upon motion. | | 
How a recognizance for the peace may be forfeited or ſuperſeded, 
vide Forcible Entry, (D 26. 28.) | | 


. (B 8.) Recognizance for good behaviour, how forfeited, (fc. vid: 
Porcible Entry, (D 27.) > 855 2 
A recognizance for good behaviour will be forfeited by any act, 
which is a forfeiture of a recognizance for the peace. Vide Forcibl: 
Entry, (D 27.) pO 
Or, by an act, which is a reaſon for requiring ſurety for the good 
behaviour. | 
As, for being drunk. Dal. 415. | 
So, for an eſcape from a conſtable after an arreſt upon ſuſpicion of 
a crime. R. 2 Leo. 166. 88 e 
If he go in company with riotous malefactors. Cro. El. 86. 
Or, go with weapons in an hoſtile manner. Bid. 
If he threaten another to beat him, or fight with him. Hi. 
4 Inft. 18 1. | | | | 
I he take the goods of another, tho' it be not with violence. Pr 
Wray, Cro. El. 86. | arty 
But it is not forfeited, if the party ſays to one, not an officer, ot 


not in the execution of his office, % are a quarrelſome fellow, ot 


ſcurvy knave. (Vide 2 Rol. 228.) Dult. 415. 

Or, to a merchant, you are a bankrupt. Dalt. 415, 1 
Or, to a man, you are a liar, drunkard, &c. K. 4 Inft. 181. for 

tho? they are provocations, they do not end immediately to the breach 

of the peace. R. ibidem. Dub. Cro. El. 86. Per three 7. Med. 

249. Fe lg 

Or, if the party commit a treſpaſs quare clauſum fregit, tho it be 

intended vi et arms & contra pacem, where it is only in reputation of 

law. R. 4 IH. 181. Cro. El. 86. | LO | 
Or, treſpaſs to the goods and chattels, and not to the perſon of 3 


man: 4 Injl. 181. 3 
5 reg“ 
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A recognizance for good behaviour, as well as ſor the peace, may 
be releaſed. Vide Dalt. 415. 1 FOI | 
Or, ſuperſeded, or removed by certiorari. Mid. 
If the party refuſes ſurety he ſhall be committed. | 
But if the party committed bring an habeas. corpus, the return muſt 
ſhew for what cauſe the ſureties were required, and in what ſum, and 
all in certain. R. 2 Vent. 23. * er n 
Eſtreats ought not to be made on proof by witneſſes of miſbeha- 
viour out of court; but for non- appearance they ought, for the breach 
appears by act of court. N. v. Cofſins, P. 18 G. 2. Parker, 54. 
If a recognizance for the peace, or good behaviour be broken, there 
ſhall be a ſcire facias upon it. 4 fl. 181. = - * 
And the party cannot be indicted for a breach before a /cire faciac. 
K. 1 Rd. goo. J. 10. R. Ray. 196. | 
= Vide Forcible Entry, (D 16, &c.) | 
(B 9.) By Suppreſſion of Riots, Cc. | 
So, by the ff. 34 Ed. 3. 1. juſtices of peace ſhall have power to 
reſtrain all evil doers, rioters, and other barretors, and to arreſt, pur- 
ſue, and puniſh them according to law. Vide Forcible Entry, (D 8, 
Oc. | 
By the . 13 H. 4. 7. if any riot be made, the juſtices or two of 
them, with the ſheriff, or under-ſheriff, and poſſe comitatus, if need 
be, ſhall arreſt them, and record what they find done in their preſence, 
by which record the offenders ſhall be convicted as in forcible entry : 
but if the offenders be departed before the juſtices come, they ſhall 
inquire of ſuch riot within a month, and hear and determine it. 
And if the truth cannot be ſo found, they ſhall certify the king and 
council in a month, on which certificate, being of the force of a 
preſentment, the offenders ſhall be put to anſwer and if they tra- 
verſe it, it ſhall be ſent into B. R. and if convicted they ſhall be 
puniſhed at the diſcretion of the king and council. If they refuſe 
to appear at the firſt precept, then ſhall go a capias, then a proclama- 
tion in the county to appear in three weeks, and on default, at the 
return of the proclamation they ſhall be convicted. And the next 
jultice of peace, or ſheriff, or judge of aflife, not doing execution of 
this ſtatute in caſe of a riot, c. in their preſence, - ſhall as oft for- 
feit 100 /,—Confirmed by the ff. 19 H. J. 13. DONG 
By the f. 2 H. 5. 8. a writ ſhall go to the juſtices, to put the 
former ſtatute in execution; but if they negle& it, a commiſſion 
thall go to inquire of ſuch ricts, and of the default of the juſtices, 
and that, tho' no writ came to them. But they ſhall execute it at 
the king's charge to be allowed by the ſheriff. And theſe ſtatutes 
ſhall hold place in cities and boroughs, which haye juſtices of peace. 
By the ,. 2 H. 5. 9. (confirmed and made perpetual by the ft. 8 H. 6. 
14., on complaint that felons or rioters are fled, witneſſed under the 
leal of two juſtices of peace, and the ſheriff, that the common fame 
runs of ſuch riots, the chancellor ſhall ſend out a capias, and a writ 
of 132 and if not then taken, they ſhall be attaint. - 
y the ft. 19 H. 5. 13. on inquiry of riots, the ſheriff ſhall return 
twenty-four jurors of 205. freehold, or 26s. 8 d. copyhold, or both, 
and 205. iſſue the firſt day, 40s. the ſecond day, on pain of 200. and 
if the riot be not found by reaſon of maintenance or the 
| ; | Janne 


may give 
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embracers, ether with the 
riot, on pain of 20 l. and they ſhall forfeit 20 J. a, An 

[By / 1 G. 2. c. 5. every juſtice, ſheriff, under-ſheriff, and mayor, 
ſhall, on notice or knowledge of any unlawful, riotous, and tumultu- 
ous aſſembly of perſens, to the nnmber of twelve or more, together 
with ſuch help as he ſhall command, reſort to the place, on which he 
ſhall, amongſt the rioters, or as near to them as he can ſafely come, 
with a loud voice command, or cauſe to be commanded, filence, while 
proclamation is making, and after that ſhall openly, with a loud voice, 
make or cauſe to be made proclamation, in words to the effect pre- 
ſcribed by the act; quod vide.) It 

What is a riot, &c. and bow ſuppreſſed upon view, vide in Forcible 
Entry, D 8, Sc. 14.) : 5 


(B 10.) ,Upon inquifition.] If the rioters are departed, an inquiſi- 

tion may be made within a month. Dal?. 299. 

If — i juſtices take the inquiſition, it is ſufficient. Bid. 
And, if it be within a calendar month. 1 Sid. 186. 

Or, if it be after the month it is good, but the juſtices are fine- 
able; for the juſtices by their commiſſion may inquire. Yr. Vide 
Dalt. 299. | | 

Or, if the jury be charged within a month, tho' they make their 
preſentment afterwards. Bid. 5 
Juſtices of peace may inquire, tho' none of them be of the guorun. 

Bid. R. 2 Leo. 184. 5 | 
After inquiſition taken, the juſtices may iſſue proceſs for the party. 
Dale. 300. 5 pes 
They may hear and determine, and thereupon fine and impriſon. Bid. 
And, upon payment or _— for it, may deliver. Bid. 
But ſuch inquiſition is traverſable. Mid. 
And if it be traverſed, it ſhall be ſent to B. R. or the quarter- 
feſkons. Ibid. 
. —_— it may be taken, except at the quarter-ſeſſions. Du. 

Id. 180. 

Phe ſheriff need not join in taking the inquiſition. Dalt. 300. 
A certificate to the council of B. R. ought to be made, if upon 


the inquiſition, the riot, by maintenancy of embracery, be concealed. 


Dalt. 301. , 
If the jury find ten guilty, the juſtices may certify twenty to be 
nioters. Dalt. 302. 
And the certificate may ſupply any thing material omitted in the 
mquiſition. Did. | AS es 
But if any juſtice dies within a month after inquiry, the certificate 
cannot be made. Tbid. | 2 | 
By the ff. 5 R. 2. 7. 15 K. 2. 2. and 8 H. 6. g. juſtices of peace 
: gt hr upon a forcible entry or 2 Vide Forcible 
Emry, (A 1, &c—B 1, 2.—D 1, Sr.) 


8 1.) By Puniſhment of Treſpaſſes. 
By the F. 18 Ed. 3. 2. and 34 Ed. 3. 1. juſtices of peace may 
hear and determine at the king's ſuit all manner of treſpaſſes in the 


fame county. 
be . 15 C. a. e. 33. JC. any perſon taking the ruſh or 1 


\ 
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called ſtarr or bent, on the North-Weſt coaſt of Englaud, convicted 
before one juſtice, forfeits 20 6. and for the ſecond offence to ſuffer a 
year's impriſonment, whipping and hard labour. PE 
” or. perſon having it, within'five miles of ſuch places, ſhall 
be deemed the puller of it, and forfeit 20 7. | 

| (B 12.) By Seizure of Arms, &c. 

The ſtatutes which concern arms are pro bono pacis. 

By the ff. North. 2 Ed. 3. 3. none, except the king's ſervants in 
his preſence, his miniſters in executing office, or aſſiſtants, or on hue 
and ory, ſhall come before the king's juſtices or miniſters during their 
office with force, nor bring force in an affray of the peace, nor go or 
ride armed, &c. on pain to forfeit their armour, and their bodies to 
priſon at the king's pleaſure. Conf. by the ,. 7 R. 2. 13. and 20 
R. 8. 1. 3 | 

The juſtice may command the offenders upon view, or complaint, 
to find ſurety for the peace. | 

Or, ſhall go to the place where the force is, and make a record of 
it, and afterwards may commit the offenders, and ſeize and appraiſe 
the arms found with them, and the record ſhall be eſtreated in the 
Exchequer, that the king be anſwered for the arms, or the value. 
Dalt. 130. | W | 

If * force be in a houſe, he may enter and ſearch there. id. 

The juſtice may fine the offenders committed, and the record of 
it ſhall be certified to the next general ſeſſions, as in forcible entry. 
Bid. | 8 | 
Or, in B. R. or the juſtices of gaol-delivery. Did. 

Or, upon payment of the fine or ſurety for it, the juſtice may de- 
liver them; Hid. x a 8 

So, there may be an information againſt any one for going or riding 
in arms to the terror of people. 3 Mod. 117. | 

Upon ſuch force there may be a writ upon the f. North. directed 
to the ſheriff or the juſtice, commanding him that he make procla- 
mation ne quis armatus contra pacem & flatutum accedat, &c. And all 
offenders after proclamation commit to priſon, and cauſe their arms 
to be ſeized and appraiſed. F. N. B. 249. F. p ; 

After proclamation the juſtice may enter himſelf, or by inquiſition, 
_ _ for arms. Dalt. 129. | 

t if the offenders upon proclamation depart, he cannot commit 
Web ee 22 Om ng 
The juſtice muſt purſue the writ and make return of it. Bid. 


(B 13.) For Reftraint of Offences againſt Religion. 
| N Witchcraft. a 
Juſtices of peace have conuſance of ſeveral offences againſt reli” 
£10n, to the common annoyance of the country, to the prejudice 
trade, or deceit of the people. Vide Jules, G 13.) . 

By their commiſſion juſtices of peace may inquire de veneficiir, in- 
cantationibus, ſortilegizs, arte magica. EX: 5 
By the F. 1 Jac. 12. (repealed by the „. 9 G. 2. 5.) if any ſhall 
take upon him by abs 2 inchantment, charm, or ſorcery, to tell 
where trealuze may be found in the earth, or loſt goods found; i; 4 


* * * . 
\ 
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the intent to provoke to unlawful love, or whereby cattle or 5, 
mall be deſtroyed or impaired, or to hurt any rr 1 
tho! the ſame be not effected, he ſhall for the firſt offence be im . 
foned for a year, without bail, and once a quarter ſtand fix — ; 
in the pillory in a market town on a market or fair day, and there 
| openly confeſs his offence. —And the ſecond offence is felony. Pig: 
| | Fuſtices, (8 13.) N | KO On I 
3 | e 14:)-Popery: e 4h v3 
| (B 14.) Maß.] So, juſtices of peace have juriſdiction by the 
6 A. 23 El. 1. to inquire (within a year and a day after committing) of 
any offence againſt 1 El. 1. f El. 1. 13 El. 2. and 234, 1. 
touching her majeſty's government in cauſes eccleſiaſtical, or other 
matters touching the ſervice of God, coming to church, or eſtabliſh- 
ment of true religion. . 
By the . 1 El. 2. all miniſters ſhall uſe the book of common 
prayer; and if any manner of parſon, vicar, or other | whatſoever 
miniſter refuſe ſo to do, or uſe any other right, ceremony, Qc. he ſhall 
forfeit one year's profit of his ſpiritual benefices, and be impriſoned for 
fix months; and if any perſon ſpeak in derogation of the book of 
common prayer, or procure any parſon, vicar, or other miniſter to 
fing or ſay any common or open prayer, or to adminiſter the ſacra- 
ment, otherwiſe than as in the book of common prayer, he ſhall for- 
feit one hundred marks, which if he do not pay within fix weeks 
after conviction, he ſhall inſtead of the ſaid ſum {offer impriſonment 
for fix months. 5 | | | | 
By the ff. 23 El. 1. he who ſays maſs forfeits two hundred marks 
and a year's impriſonment; he who hears it one hundred marks and 
like impriſonment. But by the /. 29 Ed. 6. the conviction ſhall be 
in B. R. or the aſſiſes, and not elſewhere. © 
By the f. 11 & 12 . 3. 4. if popiſh biſhop, prieſt, c. ſay maſs, 
or exerciſe any part of his function, or any papiſt teach -ſchool, edu- 
cate, or board youth, he ſhall ſuffer perp2tual impriſonment. Repealed 
by 18 G. 3. c. 60. [Vide pot. (B 18.)] | 
very one who chants mals,  tho' not a parſon, will be within the 
F,'v KL, 2. R. M263. + 
If upon the ff. 1 El. 2. there be judgment, that he forfeit 100 
marks, and if he does not pay it within fix weeks quod :mpriſonetur, 


and the fine is eſtreated, and he afterwards dies within the 6x weeks, 
the fine ſhall be levied againſt the executor. - Dub. Dy. 203. 231. b. f 
But Dy. 23 1. b. in marg. ſemb.. acc. e n a 
As to contempt of the ſacrament, common prayer, or any religious b 
ſervice, vide Sacraments (E—F).—Temps, (B 3.) a 
B 15.) Other ſuperſtition.) By the ,. 3 & 4 Ed. 6. 10. any, hav- n 
ing miſſals, &c. or books or images, &c. heretofore uſed in churches, * 
ſhall deface, or deliver them to the mayor, c. or churchwarden, to 0 
be in three months delivered to- the ordinary to be deſtroyed, on pain 7 


of 105. for every book, for the firſt offence, 4 J. for the ſecond, im- 
priſonment at the king's will for the third. And the mayor, &c. not 
delivering, Ec. forfeits 40/. and the biſhop not deſtroying, 40/. which 
offences juſtices of peace may determine. | | 

By the ft. 3 Fac. 5. none ſhall import, print, ſell, or buy "7 


1 * - = 3 >= 


* 
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bd 


piſh books on pain of 4os.. per book, a third part to the king, a | 


var to the poor, and a third to the informer ; and two juſtices of 
the peace, or the mayor, c. where the liberty is, may. ſearch houſes. 
or lodgings of a popiſh recuſant convict, or whoſe wite is ſuch, for 


opiſh books and relicts, and may deface or burn them; but if valu- - 


able, they ſhall be defaced at the quarter ſeſſions, and returned to the 


A 


owner. 


2 (B 16.) contentitle. 


Buy the ,. 35 El. 1. (de cared to be in force by the ff. 16 Car. 2. 4.0 


if a ſubject, above ſixteen, who hath without cauſe abſented a month 
from divine ſervice, perſuade any to be preſent at a conventicle, c. 
or be preſent, &c. he ſhall be impriſoned without bail, till hè conform 


and make ſubmiſſion purſuant to that act; and if he conform not in 


three months, on the requeſt of a juſtice of peace, &c. ſhall at the 
aſliſes or quarter ſeſſions abjure, which abjuration the juſtice of peace 


ſhall record, and certify to the aſſiſes. | l An? 
By the /. 22 Car. 2. 1. if a ſubject, of the age of ſixteen, or up- 
wards, be preſent at a conventicle, Sc. where five or more beſides the 


a corporation on confeſſion, oath of two witneſſes, or notoriety of the 


fact, may record the offence and impoſe 54. on every offender, and 


certify the record, which is a full conviction, to the quarter. ſeſſions, 


ſale, Oc. and if a fome-covert, on the goods of her huſband; if 
poor, on the goods of any preſent, ſo that no one pay above 10. one- 


* 


houſchold are aſſembled, any juſtice of peace or chief magiſtrate of 


and may ſet 189. for the ſecond offence, to be levied by diſtreſs and 


third to the king, which ſhall be delivered by the juſtice of peace into 


the quarter ſeſſions, and there to the ſheriff, and a memorial of pay- 


ment recorded, and certified into the Exchequer; A third ro the pal 


and a third to the informer and to ſuch as the juſtice thinks acti 
in the diſcovery. | | | | 4th 1 

Provided any charged above for. may appeal in writing to the 
quarter ſeſſions, and give a recognizapce to proſecute with effect, 


- where the juſtice ſhall certify ſuch conviction, and the evidence on 
nich it paſt, and the re 


nizance; and the. appellant, if determin 
againſt him, ſhall pay treble colts, :; -- 26 PT 
He who preaches in a conventicle, &c. or ſuffers it in his houſe, 
forfeits 20 J. to be levied by diſtreſs and ſale, Oc. or if unknown, 
led, or inſolvent, on the goods of any preſent, ſo that none pay 
above 10/, And the juſtice of peace, &c. on denial of entry, may 


break the houſe, Ce. provided every offence be proſecuted within three 


months, « 
But by the f. 1 V. & M. 18. the /. 35 El. or 22 Car. 2. ſhall 
not extend to any preſent at, or preacher in any congregation, Qc. 


with doors opens certified to the biſhop of the dioceſe, archdeacon, 


or quarter ſeſſions, and regiſtred in their courts, who hall take the 


oaths of allegiance and ſupremacy, or declaration of fidelity, and . 


ſubſeribe the declaration in the . 30 Car. 2. And If the preacher 


Pptove and ſubſcribe the thirty- nine articles, except 34th, 35th, 36th, 


and part of the 2oth and 27th, at the quarter ſeſſions. 
Yet he will be liable to the ormer ſtatutes, unleſs he be qualified 


as the ſtatute requires. R. Sal. 572. 
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[By the 18th ſcion of this act diſturbers of places of worſhip | 


ſhall, upon conviction, pay a penalty of 20˙.]. 
[Upon conviction of ſeveral defendants of ſuch offence, each is 


liable to the whole penalty. Rex v. Habe, H. 34 Geo. 3. 5 J. R. 


542. 
And a licence in one county does not give a liberty in another. 


Sal. 52. Mod. Ca. 228. But this is altered by the ,. 10 Ann. 


Sal. 572. 


fuſe to examine. upon complaint; tho” he is not bound to couvicd. 
Skin. 60 l 


* 


1 (B 77.) Recuſant convict. f d | 
By the ff. 45 El. 2. and 3 Fac. 5. a popith recufant conxict for 
not r to church, fhall in forty days repair to the dwelling of 
himſelf, or parents, or birth, (unleſs ftayed by order of the king or 
ſix of the privy council, ficknets, or impriſonment, or be out of the 


realm, and then in twenty days after the impediment removed,) and 


not remove above five miles thence, without licence in writing from 
the king, three of the privy council, or four juſtices of the peace 
with the aﬀent of the biſhop, heutenant, or deputy lieutenant, or 


obliged my proceſs, &c. on pain of loſing all his goods, and freehold | 
t 


lands to the king, and copyhold to the lord of the manor, unleſs 
recuſant, and then to the king, during life, but ſhall certify his name 
to the miniſter or conſtable, and he to the quarter ſeſſion. I 
By the /. 3 Fac. 5. ff »pith recuſant convict come into court 

where the king or hisHerr apparent is, he forfeits*100 J. a moiety to 
the king, a mgſcty to the proiecutor. | 

/Ne n ten days after conviction depart from London and ten 
tes diſtance, unleſs he be a tradeſman, or have a conſtant dwelling 
there, on like pain of ro0/. moncty, We. . 
e ſhall not practice common or givil law, as a counſellor; attor- 
ney, ſolicitor, advocate, proctor; nor phyfick ; or be an apothecary, 
judge, ſteward, regiſter, towrelers, or officer of any court; or be 
officer in any troop, fhip, or fort, on like pain of 100 J. 


A popiſh recufant convict, or if his wife ye eonvict, unleſs he, his 


children and ſervanis hear divine ſcrvice, and being of meet age re- 
ceive the facrament, Sc. ſhall be difabled to excreife any office or 
charge in the cammonwealth by himſelf, or deputy. a 

A popiſh recufant convict ſhall not be executor, adminiſtrator, or 
guardian in chivalry, focage, or nurture : nor, by the Af. 12 Car. 2. 24. 
guardian by deviſe. | 5 

He ſhall be as excommunicate and diſabled to ſue any action, but 
for lands not ſeized for recuſancy. | 
If married otherwiſe than according to the law of the realm, the 
man fhall be diſabled from being tenant by the curteſy, or if Nis wife 
have no eſtate of which he can be fo, ſhall ſorfeit 100 J. the woman 
ſhall loſe her dower, jointure, frankbank, and cuſtomary ſhare. of her 
huſband's goods : if he cauſe his child to be baptized otherwile, he 
© forfeits 100 J. one-third to the king, a third to the poor, a third to the 
informer : if buried otherwiſe, hiz*executor or adminiſtrator forfeits 


201. to the king, poor, and informer. 5 
| | 7 


An action gui tan, &c- lies againſt 2 juſtic® of peace, if he re- 
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By the /. 23 El. 1. 29 El. 6. and 3 Fac. 4. a popith recuſant 


convict forfeits 20 J. per month, or two parts of his lands and tene- 
ments whereof he is ſeiſed, or ſettled to his uſe or in truſt for him, 


By the „. 3 Jac. 5. a feme-covert being a popith recuſant convict, 
if her huſband be not, forfeits two parts of her jointure, and dower, 
aad cannot be executrix or adminiſtratrix to her huſband, or demand 
any portion of his goods. 3% PRE 5 
By the ff. 1 Jas. 4. and 3 Fac. 5. a perſon who ſends any child 
to 2 ſeminary, Sc. or to have his education beyond fea, without li- 
cence from ha king or fix privy counc!', (not being a merchant, factor, 
c. lorfeits 100/. And by the ft. 3 Car. 2. if he ſend child, 
Se, or retief to ſuch child, or benevolence, Sc. to any religious 
houſe, he ſhall be diſabled to ſue or be committee of a ward, execu- 
tor, cr adminiſtrator, or to take a legacy, or gift, or bear any- office, 
and ſhall lole all Lis goods, and all his lands, annuities, &c. during 
life, | Hs 

And the perſon ſcnt ſhall be d:fabled to enjoy or take by deſcent, 
deviſe, Te. any lands, goods, Sc. or be executor, Wc. unleis he take 
the oaths and receive the ſacrament, Ce, but they ſhall go to the 
next hair, not 1ecufant, until conformity, u ho ſhall then account far 
the profits, Cc. 2 | | 

By the ff. 3 Fac. 5. and 1 V. & M. 26. a popiſh recuſant convict, 
and-he retuſing to repext and ſubſcribe the declaration in the fat. 
zo (ar. 2. when tendred by two juſtices of peace, or to appear on 
notice by warrant under the hands and feals.of two juſtices left at 
his abode, whereupon his name ſhall be certified and recorded at 
tue quarter ſc{T;ons, ſhall be diſabled to preſent to any ben2fice, fræe- 
ichool, hoſpital, Sc. or any in truſt for him, or to grant the next avoid 
anc6, until at quarter ſeſſions he ſubſcribe the declaration and take 
the oaths, Cc. but ſuch preſentation, Cc. ſhail be given to the two 
univerſities of Oxford and Cambridge reipectively. * | 

But if the conviction be pardoncd, he ſhall be reſtored to his ability. 
R. fer three J. 3 Lev. 333 SPORT | 

If after conviction the king takes the advowſon as part of his two 
parts, he ſhall preſent, n6t the univerfity. Per three J. Fon. 27. 

By the ,. 11 & 12 IV. z. 4. any educated. in popery, who after 
eighteen ygars of age doth not in 6x months take the oaths, Qc. and 
Iubſcribe the declaration 30 Car. 2. ſhall be diſabled to take by de- 
tcent, deviſe, or limitation, any lands, &c. for himſelf only, but his 
next of kin, being p-oteſtant, ſhall take the profits during his life, or 
till he take the ths and ſubſcribe the declaration, &c. without ac- 
count. And no papiſt ſhall bè able to purchaſe in his own, or any 
other's name. Repealed by . 18 C. 3. c. 60. Vide pet. (B 18. 

By the /. 3 Fac. 5. the armaqur, Sc. of a popiſh recuſant convict 
ſhall be ſcized by warrant of four juſtices of peace at the quarter 


his houſe or perſon, ) and kept at his coſts where the juſtices think fit: 


ſhall forfeit the armour, Qc. and- ſuffer three months' impriſonment; 
without bail. 75 ; Y: 

- And by the f. 1 V. & M. I5. a papiſt refuſing the oaths and de- 
 Caration, 30 Ear. 2. or to appear on notice le.j at his abode by war- 


\ LI 3 | rant 


or Where with he or his family is relieved, at the election of the king. 


leſions, (except ſuch as the juſtices think neceſſary for ſecurity of 


and if any refuſe to ſhew his armour, c. or diſturb the delivery, he 


- 
* 1 
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rant from two juſtices of peace, if he keep a:1y arms, tic. more than 


allowed by order of quarter ſeffions for defence, two juſtices may 
authoxize any in the day-time with a conſtable to ſearch for and ſeize 
them, and deliver them at the quarter ſeſſions; and may conmit for 
three months without bail a papiſt not diſcovering arms, or hinder. 
ing the ſearch or ſcizure, who thall forfeit the arms; Sc. and treble 
value as appraiſed at quarter ſeſlions. . „ 
And a concealer of arms ſhall be committed three months without 
bail, and forfeit treble value; and a diſcoverer of the concealment 
ſhall have the value of the arms, Ce. to be aſſeſſed by the juſtices at 
ſeſſions, and levied by diſtreſs and ſale, &c. ; 

And no papiſt ſo refuſing, Oc. ſhall keep an horſe above the value 
of 5 J. which two juſtices of peace by warrant, &c. may ſeize, and 
commit the concealer for three months without vail, who forfcits 
treble value. TI Sb" 

By the ,. 1 J. & 1. 8. if a perſon on the fecond refuſal of oaths 
be bound over to the aſſiſes and there refuſe them, and likewife refuſe 
to make and ſubſcribe the declaration 30 Car. 2. he fhall be taken as 
2 popiſh recuſant convict. E 

By the /. 1 V. & M. ꝙ any juſtice of peace ſnall cauſe a re- 


puted papiſt, not being a foreigner, in /ondov or ten miles compass, 


to be brought before him and tender the declaration 30 Car. 2. who 
refuſing and yet continuing in Landi er muten, or ten miles 
diſtance, unleſs a tradeſman, or hath cenſtant dwelling there, and 
certifies his name at the ſeſſions, ſhall forfcit as a popiſli recuſant 
convict : ſo ſnall refuſers, whoſe names the juſtices ſhall cextify into 
B. K. or the next quarter {cihons; if they Go not take and ſubſcribe 
the declaration next term or quarter ſeſſions. 


(B 18.) Proſecution for recuſancy.] By the . 27 El. 2. if any per- 
fon, knowing a jefuit, Sc. in Engiand, diſcover it not in twelve days 
to a juſtice of peace, c. he ſhal: be fined and impriſened at the 
king's pleaſure : and the juſtice of peace, not diſcovering it in twenty- 
eight days, to ſeme of the privy council, forfcits 200 marks, 
By the fd. 35 El. 2. a jeſuit, Sc. examines and refuſing to anſwer, 
whether he be ſo or not, thall be committed until he directly anſwer. 

By the ft. 3 Jac. 4. churchwardens and conſtablęs, once a-year, 
ſhall preſent the monthly abzence of a popiſh recuſant, anq; the names 
of children nine years old, and ſervants, at quarter ſeſſums, on pain 


of 20.5. and for every conviction on ſuch preſentment. ſhall har 


40 5. 


ſheriff before next quarter ſeſſions, Ife ſhall be convict, Cc. 

' But a preſentment for abſence the firſt AI. and fo for fix months, 
where there are only ten days after fixſt M. before the ſeſſions, is bad. 
. +, 


R. Ray. 434- 8 


By the f. 11 C12 N. 95 . any apprehending a jeſuit, Cc. ſo 


that he be convict of exerciſing his function, ſhall have 1004. from 
the ſheriff; who ſhall pay it in four months on certificate, and on 
pain of 200. | | 


By the /. 3 Jac. 5. any diſcovering a recuſant, or a retainer 94 | 


jeſuit, Sc. to a-juſtice of peace in three days after the offence, 


bs pardened himſelf, and have à third part of the n . 


* 


If preſented, and on proglamation he renders not himſelf to the 


£S: SP wt 


be reverſed by writ of error, but ſhall be quaſhed in the Exchequer. _ 
Rav. 434+ 3 | 


or jeſuits ; or ſubjects them, or papiſts, educating youth, to perpetual. 


5 > AS ; 3 Dl I... 0. 


| Juſtices of peace or mayor, Oc. may commit, Sc. for thre2 months 


or quarter ſeſſions. 


* 
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zit exceed not 1507. and then 50 J. provided he be taken and con- 
victed. 2.5 * F CEOS Bob i 2 
By the /f. 29 Kl. 6. indiftment pf -a recuſant ſhall be good, tho 
the party is not ſaid to be within the realm, 8 
By che f. 3 Jac. 4. it all not be reverſed for defect or want of 
form, unleſs the party conform. Ray. 434. 5 
80, by the J. 22 Car. 21. indiftment for being or preaching at a 
conventicle, &c. or any proceeding on that act, ſhall not be im- 
peached for default of form. - 5 "WM" „ 
And if he conform, the conviction upon the f. 3 Fac. 4. ſhall not 


"By Pot 28 Gez. 3. ©: 60. the fat, 11 C 1 v. 3.4. as far as fe. 
Hates to apprehending, taking, or proſecuting popiſh biſhops, prieſts, , 


impriſonment ; or diſables papiſts to inherit, Wc. and gives to the 
next of kin; or diſables them to purchaſe manors, lands, Cc. or 
makes void all profits, Cc. out of lands for their oof, is repealed, 
as to all who ſhall take the oath there preſcribed of allegiance to king 
George, abjuring the Pretender, rejecting the poſitions that hereticks 
may be murdered, or that no faith is to be kept with them, that 
princes excommunicated, Sc. may be depoſed or murdered by any 
perſon, and declaring that the pope, c. have no temporal or civil 
pariſdiction in this realm. ] a * 
4 6 hs 


(B 19.) Recuſant conforming. 


Upon conformity, the recuſant ſhall make the ſubmiſſion preſcribed 
by the ff. 35 El. 2. I | | 

By the /,. 3 Fac. 4. a popiſh recuſant conforming, ſhall in a year 
after receive the ſacrament, Fe. on pain of 20/. and ſo once every 
year, on pain of 401. for the ſecond year, and 60. every ſubſequent 
year, a motety to the king, a moicty to the former, to be recovered 
at Weſtminſter, alliſes, or quarter ſeſſions. | 

And an information upon this ſtatute is ſuſſiclent, tho? the tim or 
court, where the conviction was had, does nat appear, if there be no 
demurrer to it. K. after Ferdift, 2 Crq. 3058 | | | 

Or, when, and before whem he conformed. R. 2 Cr. 366. 

But by a conformity declared in court before the trial, the action of. 
«bt commenced ſhall be diſcharged ; for the proſccuts; ſues ſubject 
to that hazard. K. Raym. $65. | . 


EO . 


(B 20.) Non-Conformiſt. 


By the fl. 13 & 14 Car. 2. 4. and 15 Car. 2.6. on certificate from 
the biſhop, that any perſon diſabled or prohibited to preach, &c. (by-, 
rcalon of non-contormity,) hath preached any ſermon, + Cc. two 


without bail, 3 | * 
By the f. 17 Car. 2. 2. perſons not declaring aſſent to the common 
prayer, Sc. ſhall not come within five miles of a corporation, c. 
nor teach ſchool, Qc. on pain of 40. one third part to the king, a 
third to the poor, and a third to the proſecutor at HW etminfler, aſſiſes, 
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* | 
But by the ff. 1 F. & M. 18. a perſon, qualified by that act te 
preach, ſhall not be ſubject to the penalties of the ſaid ſtatutes, 


* 'S H$ | 
(B 21.) Quaker. 


By the ,. 13 & 14 Car. 2. 1. a quaker refuſing the oath, when duly 
tendred, or maintaining all oaths unlawful, or aſſembling for religion, 
Se. forfeits not exceeding 50. to be lævicd by diſtreſs and ſale, &. 
and for want of diſtreſs and non- payment in a week, to be committed 
F to gaol or houſe of correction; for. the ſecond offence not exceeding 
10. to the uſe of the houſe of correction, to be levied, c. an con- 
|| victicn by verd ct, confeſſion, or notoriety of the fact at the quarter 
ſeſſions, Cc. for the third off-nce ſhall ahjure, or he tranſported 
But by the /,. 1 V. M. 18. a perſon ſubſcribing the declaration 
30 Car. 2. and taking the declaration of fidelity, and profeſſion of the 
chriſtian belief there preſcribed, is exempted from the penalty of the 
ſaid ſtatute ſiepra. Provided he produce two witneſs to ſwear they 
believe him a proteſtant diiT:nter, or a certificate under the hands of 
four conformiſts and fix of his congregation, owning him, Cc. and 
the juſtice of peace ſhall r:quire a recognizance with two ſureties of 
$0/. and for failure commit him till produced. 


8 1 — oe 


(B 22.) Profanation, 


As to penalties and offences in the negle& or profanation of the 
ſacraments, or divine ſervice, vide Sacraments (E—F). 


i As to offences by profanation of the fabbath, we Temps, (B 3.) 
| 1 | #7] . 2 5 8 I 
4 : (B 23.) Curſiug and ſwearing.) By the ff. 21 Fac. 20. (continued 
| | y the /t. 3 Car. 4. and 16 Gar. 4.) and by the /, 6 807 V. 3. 11. if 
al any be convict of prophane curſing or ſwearing, by conteſhon, oath 
It of one witneſs, or hearing of juſtice of peace, before any juſtice of 
| the county or corporation, he thal! forfeit, if a {:ryant, day-labourer, 
1 common ſoldier, or ſeamMn, 15. other perſon, 26. to the uſe of the , 
4 poor where the offence was, for the firſt offence; double for the ſe- 
coad offence ; and treble for 5 third offence; on neglect of p- 1 
ment to be levied by warrant from a juſtice of peace to a conſtavie, 1 
Ec. by diſtreſs and ſale, Se. and in default of diitreſs, the pzrſon, if 
above ſixteen, to be on warrant, Ec. ſet in the ſtocks an hour for a 
ſingle offence, and for more, two hours; if under ſixteen and he 
pay not, to be whipt by the conſtable or parent, Qc. in preſence ot 7 
the, conſtable. But the off-nce ſhall be proſccuted within ten days, 
and the juſtices of peace ſhall certify the conviction to the next qua- 3 
ter ſeſſions. | ; 
By the f. 6 97 V. 3. 11. a juſtice of peace; 6c. omitting his 
duty, forfeits 5. a moiety to the informer. | 
if the party is charged by the information to be a gentleman and 2 
above ſixteen years of 2 ze, it is not neceſſary that it appear by the a 


' adjudication, or the oath upon which the conviction is, that he was 
ſo, and not a labourer, ſoldier; or ſailor. R. 2 Mod. Ca. 366. 

[JH the information ſets forth that the defendant is a gentleman, N 
and the oath is, that the aforeſaid defendant did ſwear, it is good tho 
the oath is not that he is a geutleman, Sc. Rex v. Tucke, P. 11 Geo. 2 
Ld. Raym. 1386.] | Ta SCE RS | rif 
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1 Uf the penalty is laid at 25. it muſt appear that the offender is not 
a a ſervant. 54 | 5 3 | 
; Bur — conviction ought to ſhew the oath, for which he was con- 
victed. 2 Mad. Ca. 367: 58, 9. Str. 497. 686. 2 Ld. Raym. 1360. 
{By the ft. 19 Geo. 2. 21. the penalty 18 far A day-labourer, Oe. 15. 
for every other perſon under a gentleman, 25. for every perſon of 
or above the degree of a gentleman, 5.59. Vide the .f. ] re 
2 And by / 22 (rev. 2. c. 33. perſons belonging to his majeſty's ſhips 
of war, guilty of profane, oaths or curſes, ſhall incur ſuch puniſhment 


25 a court martial ſhall impoſe. | | 55 7 
[A conviction under the firſt of theſe, acts, ſhall not be removed by. * * 


certizrari. ſ. 8. But an information will lie againſt a magiſtrate for 

convicting under it, without hearing the defendant's witneſſes, if 

from the circumſtances it, appear that the magiſtrate acted from cor- 

rupt mot es. Baily v. Newman, T. 16 Geo. n ' 
[Conviction for ſwearing one hundred oaths, viz. by Gd, and 

a hundred curſes, viz. G—d d—mn you, is good, without TOS 


chem a hundred times. Mex v. Roberts, M. 11 G. 2. Ld. Raym. 137 
Str. 608.] | : ? 19 85 


B 24.) For zeſtraint of Offences to the common Annoyance, &c. 
Refuſal of OQaths. | i 
By the f. 3 Far. 4. 7 Fac. 6. 1 V. M.8. and 7 &8W. 3. 27. 


juſtices of peace have authority to make a tender of the oaths of al- 
legiance and ſupremacy, aud to make convictions againſt thoſe Who 
refuſe. Vide Allegiance, (B 2, Cc.) Vide ate, (B 17.) „ 

Two juſtices of peace may iſſue a warrant upon the F. 7 Fac. 6. to 
bring the perſon ſuſpected before them, to take the oath; for when 
a ſtatute enables them to tender an oath, it gives a power alſo for 
warning the party before them. R. 12 Co. 130. | 

But a conitable canngt break an houſe to take ſuch a perſon. R. 
12 Co. 131. | r Ea, 

And the nobility may be committed tgr refuſal of the oath ; for the 
words extend to wml before, among whom are the nobility. Bid. 


(B 25.) Inns, an! Alchonſes. 

Every one may erect a common inn, if it be not ad nocumentum. 
H. P. C. 146. Hut. 92. 2 Ro. 64. l. 25. 55 

So, by the common law, keeping an alchoufe without a licence 
was no offence. Per Cur. 1 Sand. 249. Shs. 398. Q. Hut. gg. 
D. 1845. a: h 9 

Nor, ſelling wine without a licence. Per Car. 1 Sid. 6. 

So, a man who has an ancient inn may. enlarge the rooms or build 
new edifices within the circuit of the inn, and they ſhall. have the 
ſame privileges with the firſt edifice, R. 2 Rel. 84. J. 55, | 

But erecting a common inn, where there were ancient inns enough 
before, is a nuiſance. H. P. C. 146. 2 Kol. 345. | | 

Or, when ſituated in an inconvenient place. Bid. R. Hut. 100. 

Or, when diſorders are ſuffered there. H. P. C. 146. 2 Rel. 345. 
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| Or, if a comr on innholder refuſe to entertain gueſts, he may be in- 
dicted and fined. H. P. C. 1.6. | py . 4 
So, if a common innholder be convicted upon an indictment for 


bad behaviour, he may be ſuppreſſed. R. Hut. 100. 


2 8 26.) | Ought to have licences.) By the ft. 5 & Ed. 6. 25. none 


ſhall keep an alchouſe, unleſs allowed in open ſeſſions or by two 
Juſtices of the peace, (1 Q.) who ſhall take a recognizance againſt 
unlawful games and for good rule, and on pain of .37. 65. gd. certif 
It to the next quarter ſeſſions; the breaches e the quarter gel 
ſions may inquire of, Sc. And if any fell ale, Sc. without a li- 
cente, Cc. unleſs in the time of a fair, for every offence two juſtice; 
(10 ſhall commit him to gaol, without bail, ſor three days; and bc. 
ore his deliverance ſhall take a recognizance with two ſureties not to 
uſe ſelling of ale, as the juſtices ſee convenient; which recognizance 
and offence the juſtices of peace ſhall certify to the next quarter 
ſeſſions, where in open ſeſſions he ſhall be fined 205. for every 
offence, 5 OD 
By the ff. 3 Car. 3. if any uſe the common ſelling of cyder, ale, 
Sc. without a licence, on conviction by view, confeſſion, or two 
witneſſes, he ſhall forfeit for the firſt offence 205. to be levied by dif. 


treſs, on a warrant of one juſtice of peace to the conſtable or church. | 
warden, for the uſe of the poor; and for non-payment in three days, 


by ſale, &c. or if no diſtreſs and no payment be in ſix days, ſhall be 
committed to the conſtable, c. to be openly whipt, as the juſtice” 
ſhall appoint: for the ſecond offence ſhall be committed to the houſe 
of correction for a month, to be dealt with as an idle perſon : fer 
the third offence ſhall be committed, till delivered by the juſtice at 
the general ſeſſions, And ſuch juſtice may commit a conſtable, Sc. 
refuſing or neglecting to execute the warrant, &c. till he cauſe. it to 
be executed, or pry 40-5. io the uſe of the poor. | 
Any one convieled by two juitices, according to the ff. 5 & 6 Fo, 

6. 2 5 for ſelling ale without licence, cannot be. afterwards allowed, 
but in open ſeſſions. H. P. C. 147. Per Warb.' A. 1613, Dalt. 20, 
27. (Edit. 172). 31.) 0 to | 

By the f. 5&6 Ed. 6. 25. juſtices of peace, or two of them 
(1 Qu.) may put away common alchouſes, where they think meet. 

But this clauſe ſeems to be intended of alehouſes in , at tlie ume 
of the ſtatute z but others extend it to alehouſes afterwards ; aud for 
theſe they take the words of Marb. and Hale, ſupra, that if they are 
ſuppreſſed by two juſtices they cannot be allowed afterwards, but in 
feſhons.. : . 7 

Inns erected ſince the ,. 5 5 6 Ed. 6. 25. muſt have licences, ,. 


as alehouſes. R. cont. Iurr. 100. cit. except where it degenerates 
Ao 


to an alehouſe. Sal. 45- ; 
By the. ft. 4 Zac, 4. none ſhall directly or indirectly fell any beer or 


ale to a common alchouſe-keeper, not then licenſed, &c. other than 


for the expence of his houſehold only on pain of 6s. 8d. per barrel, 
vhercof the ſeſſions or court of record of a corporation, c. may in- 


quire, &c, by action, indictment, &c. a moiety, to the proſecutor, 3 
moiety to the pcor, which the officers leyying, &c. ſhall deliver to 


the churchwardens, and they to the poor, on pain of forfeiting double, 
to be levied and employed as aforęſaid. * i 


ſtraint. Sal. 45. 
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By the /t. 2 Geo. 2. 28. a licence, not at à general meeting, ſhall 


be void. 


If a recognizance given by an alehouſe-keeper be broke, it may be 
proceeded upon. Sal. 45. _ | | boy 
If an alehouſe be kept without licence, it may be ſuppreſſed. Sal. 45. 
Or, if they commit diſorders which amount to a nuiſance ; it may 
be indicted. Sal. 45. * | i n | | 
Or, ſuppreſſed. Semb. Sal. 471. | 
The order for ſuppreſſion need not ſhew that it was a common 
alehouſe, or that the party was ſummoned. 2 Mod. Ca. 309. 377. 
Rex v. Venables, T. 11 Ges. Fort. 325. Stra. 630. 2 Ld. Raym. 1405. 
[But if it afterwards appear by affidavit that the juſtices committed 


the offender without ſummoning him, they will grant an information 


againſt them. Bid. Rex v. Allington, H. 12 Geo. Str. 678.] 

[But if the offender appears, and is preſent at the conviction with- 
out offering at a defence, it is ſufficient Rex v. Athay, M. 32 Geo. 2. 
2 B. M. 653.]. | | EEE 

[In conviction on ; Car. c. 3. it is not neceſſary to ſay that he had 
not been puniſhed by 5 & 6 Ed. 6. c. 25. Rex v. Ford, J. 9 Gee. 
Str. 555. | 2 

TH 15 man cannot be indicted merely for keeping an alehouſe 
without licence; for the ſtatute has preſcribed another manner of re- 

So, the ſeſhons cannot ſuppreſs an alehouſe, which has a licence 
by two juſtices, except for diſorder. R. Sal. 471. CO 

So, the order muſt ſhew in what county the alehouſe was; for 
the county in the margin relates to the place of making the order. 
R. 2 Mod, Ca. 310. Rex v. Auſtin, M. 11 Geo. Fort. 325.] 3 Sa 

[B. R. has no power to review the reaſons on which juſtices form 
their judgment in granting licences, by way of appeal from their judg- 


_ ments, or over-ruling that diſcretion intruſted to them. Rex v. Young, 


P. 31 Geo. 2. 1 B. M. 556. Rex v. Williams, Rex v. Davies, Rex v. 
Baylis, P. 2 Ge. 3. 3B. M. 1317. 1 0 

[But if it dearly appears that they have been partially, or maliciouſiy, 
or corruptiy influenced in the exerciſe of this diſcretion, - they are liable 
to indictment or information; or poſſibly to action, for groſs and in- 
jurious malice. Bid.) MAN TENT: 
| Flhe only method of bringing this before the court is on the foot- 
ing of criminality 5 inſomuch that when a rule to ſhew cauſe why an 
information, &'c. had been moved for, and the court out of tender» 
neſs to the juſtices had made it, 7 ſhew cauſe wh they had not granthd 
the licence, they were obliged to alter it again before it could come on 
to be argued regularly. Tbid.]J » | 
Having kept a public-houſe without licence; having been con- 
victed of felling ſpirits without licence; ſuffering a labourer to drink 
a whole day in harveſt, and vindicating it; being charged with a 
fraud on oath ; highwaymen uſing his houſe as a public houſe 3 that 
— are public houſes fufficient; are good reaſons to refuſe a licence. 


[AQtion lies not againſt juſtices for refiſing a licence. Baſſet v. 


* Gedſchall, T. 10 Geo. 3. 3 Will. 123.) 


Un order to obtain information, the party applying — | 
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ps is not guilty of the offence, Rex v. Athay, M. 32 Geo. 2. 2 B. M 
553.9 | | | | : 
[Juſtices have no authority to annex conditions to the grant of li. 
cences. Mid. | 
lt juſtices refuſe licence for having voted, or acted, contrary to 
their recommendation for members of parliament, B. R. will grant 
information. Rex v. Williams, Rex v. Davis, P. 2 Geo. 3. 3 . J. 
1317. Rex v. Hann, J. 5 Ges. 3. 3 B. M. 1716.) PA A. 
[Juſtices found guilty, or confeſſing information for refuſing licence 
on bad motives, (as for differing from them in election matters,) ſhall 
appear in perſon to receive judgment. Judgment in this cafe was a 
month's impriſonment, and 5o/. fine a-piece. Rex v. Hann, Il. 
6 Geo. 3. 3 B. M. 1786.) ee | 


For ſpirituous licences, and penalties of felling without, vide fe. 
23 Geo. 2, c. 40.] 

[By that /. and f. 26 Ges. 2. c. 13. no brewer, diſtiller, maltſter, 
or inn-keeper, can grant ale licence, nor act as a juſtice relating to 
diſtillery,} ; 5 

[The penalties cannot be reduced under 51.) 9 

[Head office of exciſe may grant licences within their limits, to 
perſons renting houſes of 12/. per annum, tho? not rated. 3 

[By . 26 Ges. 2. c. 31. juſtices licenſing alchouſes ſhall take recog- 
nizance for good order, and ſend them to clerk of the peace, on pain 
of 3/. 65. 8d. on juſtice ſigning licence and not ſending recogni- 
zance.] : | 

[Licence ſhall not he granted to perſon not licenſed the year pre- 
ceding, without a certificate from parſon, yicar, or curate, and ma- 

jority of churchwardens and overſeers, or elſe of three reputable and 
ſubſtantial houſekeepers in the pariſh.] | 

. FLicenſed perſon dying, another with certificate, figned by a juſtice 
in thirty days, may keep it open.) | 

[Licence does not entitle any perſon to keep alehouſe in any other 
place than that in which it was firſt kept by virtue of it.} 


[Licence to be granted at a general meeting of the juſtices acting in 


that diviſion, on 11t September, or within twenty days after, for one 
year only, to commence on 29th.] | | 

[Where two ſets of magiſtrates have a concurrent juriſdiction, and 
one appoints a meeting to grant licences, their juriſdiction attaches, 
ſo as to exclude the qthers appointing a ſubſequent meeting; but they 
may all meet together on the firſt day. Rex v. Sainſbury, M. 32 C. 3. 
41. R. 45 1.) 

But if, after ſuch appointment, the other ſet of magiſtrates meet 
on a ſubſequent day, and grant other licences, their proceeding 1s 
illegal, and the ſubject of an indictment. Bid.) | 

[An information will be granted againſt a juſtice of the peace 3s 
well for granting as for refuſing a licence improperly. Rex v. Holland, 
E. 27 Geo. 3. 1 T R. 692.] a | 5 

[One juſtice, if on complaint he thinks recognizance forfeited, may 
ſummon offender to appear at quarter ſeſſions, and bind any perſon to 
appear and give evidence; ſeſſions may order jury to inquire, and if 
they find condition broken by act ſpecified in complaint, ſeſſions ſhall 


aqdjudge him guilty of breach, and the recognizance ſhaN Le —_ 
15 | wk 
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and the party diſabled to ſell ale, &:. for three years, and all licences 
to him void. | 3 
If a juſtice ſuſpects a perſon ſells ale, Cc. without licence, he 
may ſummon him and exciſeman to produce books z and if it appears 
| by his books or oath, that he is charged as a victualler, and is not 
entitled to the allowance of common brewer, he ſhall be deemed an ' - 
alehouſe-xceper.] : 2 7 1 
Juſtice may ſummon party and evidence, and if they do not ap- 
pear, or refuſe to be examined, torfzit 10ʃ0.] | : 
[Perſon diſabled from ſelling ale is diſabled from ſelling ſpirits. 
erſons ſelling ale without licence, forfeit for firſt offence 407. 
ſecond 4 /. third 617. for want of diſtreſs to be committed one month 
for firit, two months for ſecond, and till diſcharged by quarter ſeſſions, 
for third offenee.] 95 £2 
(And by fat. 5 Ges. 3. c. 46. coſts and expences. One juſtice may 
determine in a ſummary way, and on non-payment commit for one, 
two and three months, for firſt, fecond and third offences, and all 
ſubſequent. ] 5 | 
[Convictions to be returned to next quarter ſeſſions and filed.) 
{By fat. 29 Geo. 2. c. 12. Ale lieences to be on 20. ſtamp. J. 
[Perſon dying ar removing, his repreſentatives may ſell without 
certificate from juſtice.J _ % On So) 
Alehouſe becoming empty after licenſing day, two juſtices may 
grant licence till next licenſing day.) | 3 
[Perfon ſelling ale in a priſon, houfe of correction, or workhouſe, 
ſuall take out licence.) | 
[By fat. 13 Geo. 3. c. 56. perſon retailing ſpirits without licence 
ſorfcits 5ol. to be recovered in Weftminfter-Hall, or by the exciſe- , 
laws. Exciſe or juſtice muſt not mitigate to leſs than 5 /. 
(aA perſon who ſells ſpirituous liquors by retail, without a licence, is 
liable to the penalties of the Hat. 5 Geo. 3. c. 46. tho' he has a licence 
from the commiſſioners of exciſe. Rex v. Downes, H. 30 Geo. 3. 
31. R. 560. EO. 85 
The exception in the fat. 26 Geo. 2. c. 28. that nothing in that act 
Grall extend to alter the time of granting licences in cities and towns 
corporate does not exempt ſuch places from the operation of the other 
parts of that act; but magiſtrates in ſuch diſtricts muſt give the ſame. 
_ of their meeting to grant licences as juſtices for a county give. 


(B 27.) Ought not to permit tippling.] By the ff. 1 Fac. 9. (made 
perpetual by the ,. 21 Fac. 7.) i any inn-keeper, victualler, alehouſe- 
keeper, (and by the ff. 1 Car. 4. any taverner, keeping alſo an inn, 
or riftual-houſt,) permit any inhabitant, (or by the /. 1 Car. 4. an 
forcigner,) not accompanying a traveller during his needful abode 
there, nor a labourer or handicraftſman in a corporation or market 
towy on a work-day for one hour to take dict, nor a labourer or work- 
man for work ſojourning there, nor for urgent occaſions, to continue 
tippling in ſuch inn, Qc. ſhall forfeit 10 5. to the poor on view of the 
mayor, juſtice of peace, &c. or, by the ,. 21 Fac. 7. on confeſſion, 
or one w.tneſs, to be levied by*the conſtable or churchwarden by 


diſtreſs, and on non-payment in fix days, by ſale, Gg. and for want 
of diſtreſs the offender to be committed till payment. And a conſtable 
RES . | or 
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or churchwarden neglecting to levy, c. or certify want of diſtreſs 
in twenty days to the mayor, juſtice of peace, Qc. forfeits 40s. 0 
the poor, to bo levied by diſtreſs, and on non-payment in fix days, b 
ſale, and for want of diſtreſs thali be committed till payment. 26d 
By theft. 4 Fac. 5. and 21 Fac. 7. if an inhabitant or foreigner con. 
tinue tippling, c. unleſs for urgent occaſions to be allowed by two 
juſtices of peace, or the cauſes expreſſed in the ,. 1 Jac. 9. he ſhall 
forfeit 35. 4d. for every offence to the poor, to be levied after view 
of the mayor, juſtice of peace, or hy the ff. 21 Fac. 7. confeſſion or 
proof of one witneſs, at alliſes, ſeſſions, or leet, by diſtreſs or war. 
rant from the court, or juſtic2 of peace; and if the perſon be unable 
the mayor, juſtices of peace, or court may ſet him in the ſtocks 8 
four hours. But the offender muſt be convicted in ſix months. 

By the „i. 7 Fac. 10. an alchouſe-keeper convicted for ſuffering 
tippling contrary to the „,. 1 Fac. g. ſhall be diſabled to kcep an ale- 
houſe for three years. 555 

By the /. 21 Fac. 7. the oath of an offender confeſſing, is ſufficient 
proof to convict any other offender of an offence againſt the J. 
1 Fac. 9. and 4 Fac. 5. | 

An alehouſe-keeper, convicted of tippling in another alehouſe, ſhall 
be diſabled for three years; upon conference of the „t. 4 Fac. 5. and 
7 Fac. 10. Dalt. 28. (edit. 1727. 34, 35. | 

Or, of any offence againſt the /, 1 Fac. 9. 4 Fac. 5. or 21 Jac. 7. 
H. P. C. 147. Vide Dalt. 35. | | 

[By fat. 30 Geo. 2. c. 24. keeper of public-houſe ſuffering journey- 
men, labourers, ſervants, or apprentices, to game in his premiſes, 
forfeits 405. for firſt offence, and 1o/. for every other.] 


(B 28.) Drunkennefs.) By the ft. 4 Fac. 5. and 21 Fac. 7. any con- 
victed of drunkenneſs by view of any juſtice of peace, confeſſion, or 
oath of any witneſs, tho' the party confeſſing, at the aſſiſes, ſeſſions, 
or leet, or preſentment, c. or before any juſtice of peace within ſix 
months, forfeits for the firſt offence 55. to the poor, to be levied on 

® warrant from the court of juſtice by diſtreſs, and if unable to pay, 
ſhall be committed to the ſtocks for ſix hours: for the ſecond offene 
ſhall be bound with two ſureties in a recognizance of 10/. to be from 
thenceforth of good behaviour, | 50 

By the ff. 7 Fac. 10. and 21 Fac. 7. an alehouſe-keeper convicted of 
drunkenneſs ſhall be diſabled to keep an alehouſe for three years. 

By the ft. 4 Fac. 5. a conſtable, c. neglecting his duty, forfetts 
104. to the poor, to be levied on warrant from the mayor, jultice ot 


peace, or court where the conviction is. 


(B 29.) Barretry, 


So, by the /. 34 Ed. 3. 1. juſtices of peace ſhall have power to re- 
ſtrain riotets, and all other barretors, and to take, purſue, arreſt, 
and chaſtiſe them according to their offence, and to cauſe them to be 
impriſoned and puniſhed according to law. ; 

| Vide Barretry (C). | 1 241 


* . Baſtardy, 3 
As to baſtardy, vide Baſtard, (O 1. 2, 3). 
Fit Bnddges. 


* * 1 — we * 


„ 


* 
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| Bridges. | 51 : 
As to bridges, vide Chimin, (B 1, Sc.) 


* 


(B 30.) Deceit. ‚ 


(; 30.) In innholders.] By che ft. 21 Fac. 21. (which repeals for- 
mer ſtatutes for this matter) if an innholder make horſe bread, a ba- 
ker being in the town, or ſell not the fame, and his oats, provender, 
hay, and victuals both for man and beaſt at reaſonable prices, the 
juſtices of peace in a county, or corporation, may hear and determine, 
c. and for the firſt offence, the innholder ſhall be fined ; for the 
ſecond impriſoned for a month, without bail ; for the third be ſet in 
the pillory; and for the fourth forejudged of keeping an inn again. 


(B 31.) I; weights and menſurer.] Vide pat. (B 87—93.) 
(B 32.) In victuallerg.] Juſtices of peace may inquire of any thing 


done to the fraud or deceit of another. 


(B 33.) Other fraud.] As, if a man read a writing to an illiterate 
perſon, in other words than it was wrote, by which means he ſeals it. 
1 Sid. 312. 5 | 4 „ 

If . play with falſe dice. R. 2 Rol. 1oj7ß7. * 

[By fat. 17 Geo. 2. c. 35. three juſtices may ſet the retail price of 
coals; and if the retailer refuſes to ſell at that price, they may em- 
power officer to force entrance into any place where ſuch coals are 
{tored up, and to fell them at that price.] , 

[By flat. 31 Gee. 2. c. 24. one juſtice may bind over a perſon ac- 
cuſed of obtaining money by falſe pretences. ] - | | 

[Whoever pawns, exchanges, or diſpoles-gf goods without owner's 
conſent, forfeits 20s. and on default may be committed to hard 
labour for fourtcen days, if not ſooner paid; if not paid three days 
before expiration, to be whipt.] 

(Several regulations for pawnbrokers.}] | | * 


1B 34.) Tythes neglected. 


By the /. 27 H. 8, 20. on requeſt of the ſpiritual judge in a ſuit of 
tythes, two juſtices of peace (1 Yu.) may attach the defendant and 
commit him without bail, till he find ſurety by recoggiz ance to obey 
the proceedings, Cc. of the eccleſiaſtical court. Vide Diſmes, (M 4.) 

So, by the „l. 32 H.8.7. till he find ſurety by recognizance to 
obey the ſentence definitive, e. . 5 

By the ,. 7& 8 V. 3.6. (continued by the Af. 10 H F. 3. 15. 
until 1705) if any ſubſtract ſmall tythes, c. or compoſition, not above 
the value of 401. for twenty days after demand, unleſs in London, or 
town where ſettled by act of parliament, on complaint, within-twa 
years, in writing, to two juſtices of peace, neither intereſted in the 
tythes, nor patron, Er. r may ſummon in writing the party, and 
on appearance or default, the ſummons being proved by oath, may 


cauſes 


+ 


* 


examine evidences, and in writing under hand and ſeal determine the 


** "35 
= © 
* 
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cauſe, and give coſts, not above 105. And on non- payment by ten 
days after notice may by warrant to conſtables, &. diſtrain for the 
money adjudged, and if not paid in three days, ſell, c. And if the 
party remove into another county, Wc. may certify the judgment 
to the juſtices of peace there, who ſhall" levy, &c. But the party 
grieved may appeal to the quarter ſeſſiogs, who ſhall finally determine 
and if they afhrm,- may give what coſts they think fit, to be levied by 
"diſtreſs and ſale, c. 85 
And no writ, Cc. ſhall remove or ſuperſede, Ic. unleſs the title 
of the tythes come in queſtion ; but if the party inſiſts- before the two 
juſtices on a preſcription, modus, & c. in writing under his hand, and 
gives ſccurity to pay all coſts if the modus, & c. be found againſt him, 
the juſtices ſhall make no judgment, or if a ſuit hath been for the 
| ſame matter in the Excheguer, or eccleſiaſtical court. And the party 
mall inroll the judgment of the two juſtices at the quarter ſeſſions, 
which ſhall be a bar, Oc. to another ſuit : but if the complaint be 


frivolous, the juſtices may give colts, not above 105. againſt the com- 


plainant. 


By the f. 749 8 V. 3.34. if a quaker refuſe great or ſmall tythes 
or church rates, the two next.juſtices of peace may convene him, ex- 


amine the truth of the complaint, ſtate what is due not above 101, 


and by order under hand and ſeal appoint payment, and on refuſal, 
Sc. levy by warrant from any of the ſaid juſtices by diſtreſs and ſale, 
Ec. unleſs he appeal, as he may, to the next quarter ſeſſions of the 
- county or corporation, who ſhall finally determine, and, if, judgment 
continued, give coſts againſt the appellant, to be levied by diſtreſs 
and ſale, Ec. Made perpetual, 1 Geo. 6. 

lf the order does not ſpecify that the complaint was in writing, 
it will be quaſhed. Rex v. Furneſs, H. 6 Geo. Str. 264.] 


lt is not ſufficient ground to obtain a certiorari, on an order for 


quaker's tythes, or cuſtòmary payments, that they allege that the 
title is in queſtion, without ſhewing on what footing it is controvert- 
ed; eſpecially if it appears that their lands always paid, and that 
they bought them ſubject to ſuch payment. Rex v. Wakefield, . 

31 Geo. 2. 1 B. M. 485.] ; | 
5 (B 35.) Extortion. 

So, juſtices of peace have authority by their commiſſion to in- 
quirE of extortion. " Vide Extortion. 15 | 

| * | 


(B 36.) What fees gre allowed, vide Extortion (D). 
8 G 37.) What not, vide Extortion G. 4 
38.) Foreſtalling. 


By the ff. 5 & 6 Ed. 6, 14. juſtices of peace may inquire, H. of | 


ing, regtating, and ingroſſing againſt the ſtatutes at the qua- 
ter ſeſfons, by preſentment, and examination of two witneſſes, C. 
and may award proceſs as on an indictment, and eſtreat fines, Oe. 
and for the moiety of the informer award execution by fieri faciais ot 
capiase | 10 PM _ | By 


v * 
1 on 


\ 
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By the ,. 31 Ed. 1. Raff. a foreſtaller is declared to be deprofſer | 
pauperum and a public enemy, who ſhall not be ſuffered in any town, 
but for the firſt offence-ſhall be amerced and loſe the goods bought, 
for the ſecond be ſet in the pillory, for the third impriſoned and ran- 
| ſomed, for the fourth abjure the realm. 3 ft. 196. 3 
By the A. 25 Ed. 3. 3. a foreſtaller of victuals or merchandize, 
coming by land or water, ſhall forfeit the goods or value, and, if not 
reſponfible, ſuffer two years' impriſonment; if convict at the ſuit of 
the party, a moiety. to the king, and a moiety to the party. 2 
By the ff. 5 & 6 Ed. ö. 14. he that buys merchandize, victuals, or 
other thing, coming by land or water to a market, fair, or port to 
be ſold, or makes a bargain or promiſe for any thing ſo coming, or 
by meſſage or otherwife motions the enhancing the price, or diſſuades - 
any coming from bringing ſuch things te market, fair, or port, is 2 = 
foreſtaller; and being convict within two years after, ſhall, for the 
firſt offence, ſuffer two months? impriſonment without bail, and forfeit 
the value of the goods; for the ſecond offence half a year's impri- 3 
ſonment, and double the value of the goods; for the third offence be 25 
ſet in the pillory, loſe all his goods, and be impriſoned during the: 


king's pleaſure. | FE. Ft 
By the „. 5 El. 5. no ſtatute againſt foreſtalling ſhall extend to 1 

buying fo much unſalted fiſh, or mud-fiſh, wine, oil, or ſalt by way 

of foreſtalling, as ſhall be brought in an Engliſb veſſel into ſome 

port in this realm. 9 | Forks > 
Foreflall is derived from fare, via, and fall, impedimentum : and, 

by the common law, regrating and ingroſſing were comprehended 

within foreſtallment. 3 1nft. 195. | 


But it is no foreſtalment to buy at Billinſgae, for it is a market ; 
R. Sbo. 292. | 1 3 
Stat. 12 G. 3. c. 71, repeals 3 & 4 Ed. G. 5 &6 Ed. 6. 3 Pb. & 


| I. Elia. 15 Car. 2, and part. of 5 Aru, aud all acts enforcing 
em.] | | "as 


(B 39.) Regrating. 

By the ,. 5 H 6 Ed. 6. 14. he that regrates, or gets into his poſ- 
ſeſſion in any fair or market, any corn, wing) fiſh, butter, cheeſe, 
tallow, candles, ſheep, lambs, &c. or dead victual brought there ta 
be fold, and ſells the ſame again in the ſame, or other fair or market 
within four miles, is a regrator, and being convict within two years. 
after ſhall ſuffer, Cc. ut Foreftaller ante, 05 38.) : | 

Provided, a ſubject dwelling within a mile of the main ſea, may 
buy freſh or ſalted fiſh, and ſell the ſame again at reaſonable prices. 

And if ＋ buy any oxen, c. ſheep, lambs, calves, or goats living. 
and ſell the ſame alive, without keeping them five weeks on his own = 
grounds, he ſhall forfeit double the value of the cattle, a moiety. to 
the king, 2 moiety to the proſecutor, Sc. unleſs a drover, licenſed by 
three juſtices of peace, (1 Q.) who may buy cattle, and fell them 
again in fairs or markets, at forty miles diſtanee. 3 
hy the . E.. 5. the ſtatutes againſt regrators ſhall not extend to. 4 
1 out of any Engliſh veſſel ſo much unſalted or mud-fiſh, wine, 

z 


mY lat by way of regrating, as ſhall be brought into port in this 


Py 


A regrator, alia; dicitur, a chopper, or jobber 95 2 Jiſt ; 195. marg. 
; | : 40.) 


f 4 » N d . 
I — —_ . 1 2 5 2 3 1 cx 
= Bagh * CS OY * 5 : — C . 4h SO - = 1 py 
D e 9 ho * 2 Av e * 
a ww AI ai bt Ai SHLD CS oc le Wee RS — 


i 
; 
1 
| 


/ 
£28 JUSTICES OF PE ACE. 
| (B 40.) Ingroſling. * | 
B 40.) What ſpall be.] By the f. 5&6 Ed. 6. 14. he that 
120 his hands buying or a RF not as 8 orfleſſee,) ar 
corn, butter, cheeſe, fiſh, or other dead victual within the realm, wal 
intent to ſell again, is an ingrofler. | . 
Ingroffing was an offence, and indictable by the common law. 
3 nfl: 195, 196. CR A. | | 
As, if a merchant foreigner, or ſubject, buy victuals or merchan- 
dize within the realm in groſs, and ſell them preſently, in the groſs, 
R. by all the 7. 3 Jaft. 196. 5 | - 
An ingroſſer by the common law was comprehended under the 
word fore/taller. Ibid. | | ; | | 
And every enhancement of prices was an offence ; for it was qua 
a foreſtalment. Ibid. h 
As, if a man had ſold corn in theafs. 3 I,. 197. 
I by falſe rumours he enhances the prices. 3 Iii. 196. 
80, a fiſhmonger, or any in trade, may be indicted for ingroſſing, 
if he buys going to market, or by retail, to enhance the price. 
1 Rol. 11. i 2 A 
Within the ff. 5 & 6 Ed. 6. 14. alt is a victual, and the ingroſling 
puniſhable. R. 3 Iz. 195. Dub. Cro. Car. 23 1. > | 
And every thing for the neceflary uſe of man, in eating and drink- 
3 Liſt. 195. 3 oh 
An indictment for buying, ed intentione ad revendendum, is ſuff- 
cient, and after verdict it ſhall not be intended of a revendition bi 
retail. R. Cro. Car. 315. Jon. 320. Eo | 
And it need not ſay, that he had it not by demiſe, & c. for that fh:ll 
be ſhewed on the other fide in evidence. R. Fon. 157. | 
If the informer prays the forfeiture ad valorem of the thing it- 
groſſed, without ſaying the ſum, it is ſufficient. Did. 2M 
And it is ſufficient, if he prays the moiety for himſelf, and de- 
mands nothing for the king. Ibid. 


(B 41.) What not.] But it will not be ingroſſing by the common 
law, if a merchant bugs out of the realm, and imports and ſells in 
the groſs. R. 3 Lift. 196. l | | 
So, by the „f. 13 El. 25. he ſhall not be an ingroſſer who buys 
wine, oil, ſugar, currants, ſpice, or other foreign victuals. | 
So, by the f. 5 6 Ed. 6. 14. he ſhall not be an ingroſſer, if he 
. or oats, and convert it into malt or oatmeal in his gun 
houſe, and then ſell it. | | 
Tho' he buy foreign oats. R. Hard. 231. | 
© $0, if he buy corn, with intent to convert it to meal, and then 
ſell it. Per two F. Mo. 595. 5 
Or, to convert it to ſtarch. R. Bridg. 6. | 
So, by- the ſame flatute of 5 & 6 Ed. 6. 14. if a Hſhmonger, but- 
cher, poulterer, innholder, or victualler, buy what belongs to 
trade or employ, to ſell by retail. 8 
Or, if any buy ſalted or dried fiſh, herrings, or ſprats, and ſell at 
reaſonable prices, PVide 2 Bul. 249. | AF if 
' So, by the ſame flatute, if any buy corn to ſeed his ground; but 4 
U 


he have of his own corn ſufficient to ſeed his ground and find his ho - 
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for a year, and brings not to market as much as he bought, he ſhall 
forfeit double the value of what he bought © EE: 
Or, if a badger, &c. allowed by three juſtices, buy corn, butter, 
cheeſe, or fiſh to be ſold within a month in a fair, or market, or to 
any perſon for proviſion of his houſe, or buying for the provifion 
of a corporation, ſhip, or fort, Sc. it is no offence, without fore- 
alling. : | | Po. | 
MI by the /f. 5 El. 12. a badger, drover, &c. muſt be, or have 
been marricd, be an houſeholder, thirty years old, and allowed in the 
quarter ſeſſions. | | + | 
By the /f. 15 Car. 2. 7. every perſon may buy corn in open market 
to lay up and fell again at theſe prices, viz. wheat 48s. rye 325. 
barley or malt 28 s. buck-wheat 28s. oats 135. 4d. peas and beans 
32.5. per quarter (not foreſtalling, nor ſelling again.in the ſame mar- 
Let within three months). | „ An.” : | 
80, apples, plums, cherries, or other fruit are not victual, being 
more for pleaſure than neceſſity. R. & AF. in Error, 3 Inft. 196. 
Cre. Car. 231. 2 Cro. 214. OO vets 
Nor, hops. Cro. Car. 231. 


(B 42.) Game. 


(B 42.) Unlawful ports. J By the common law, recreations by 
cards, dice, &c. were not prohibited. 11 Co. 87, 6b. 


o 


And therefore the king cannot prohibit the making of cards, 3 | 


2 Mi 32 
And ſuch recreations are not mala in ſe, for the king may licenſe 
them. id. 5 1 Es by 
But by the . 33 H. 8. 9. none ſhall keep a common houſe, or 
alley, for bowls, cayts, tennis, dice, cards, or'other unlawful game, 
without a placard, Sc. on pain of 4os. for every day. Vide infra 
2&3Ph.& M.g. Vide Leet, (L 14.) 5 
(Playing at bowls, out of Chriſtmas, ſubjects every labourer to the 
penalty of this ſtatute, but does not make him an idle and diſorderly 
perſon, under ff. 17 G. 2. c. 5. Coup. 36.] : 
And none ſhall haunt or play at ſuch houſes or games on pain of 
65. 8d. for every time. _ | N 
Noa artificer, huſbandman, labourer, apprentice, journeyman, mari- 
ner, hſherman, or ſervant, ſhall play at ſuch games, unleſs at Chriſtmas 
in the maſter's houſe, or in his preſence by his licence, on pain of 
20 5. ſor every time. 1 8 . 
And juſtices of peace, mayor, Cc. ſhall ſearch once a month (if 
need be) on pain of 40 x. after ſuch houſes or games, and ſhall im- 
priſon the keepers or haunters of them, till they find ſurety by re- 
cognizance not to do ſo. 
(By the ft. 30 Geo. 2. 24. /. 14. perſons keeping public houſes, Ce. 
ſuffering gaming there by journeymen, labourers, ſervants, or ap- 
prentices, and convicted by juſtices of peace, ſhall forfeit 40 ., and 
tor every offence afterwards 10 J. PE BD 
And by the ft. 2 & 3 Ph. & M. 9. every placard, for keeping a 
bowling alley, dicing houſe, or other unlawful game, ſhall be void. + 
2 at nine pins is an unlawful game within this ſtatute. Adm. 
id. 24). | | 
So, keeping a cockpi 
Nas IV. TR” 


* 
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So, by the ff. 10& 11 V. 3. 17. lotteries are common nuſances. 
which none {hall keep on 500 J. nor play at, on 20 J. penalty, 

By the . 16 Car. 2. 7. if any win by coſenage at cards, dice 
tables, tennis, bowls, ſkittles, ſhovel-board, cock-fighting, dogmatch, 
horſe-race, foot-race, or other game or paſtime, he forfeits the treble 
value, a moiety to the king, a moiety to the loſer, if he ſue in 61 
months; otherwiſe to any who proſecutes in the courts of Weſmir. 
ter, &c. | | | 

So, by the ff. 9 Ann. 14. after 1ſt May 1711, if any loſe at any 
time or fitting by play, or betting to one or more perſons, in the 
whole, the ſum or value of 10/7. and pay the ſame, he may in three 
months next recover the money from the winner. | 

[And the aſſignees of a bankrupt, who was the loſer, may main- 
tain the action. Branden v. Pate, C. P. E. 34 Geo. 3. 2H.3, 

08. ] : | 
f {If the parties play from Monday evening to Tueſday evening with. 
out any interruption, except for an hour or two, to dinner, this is al 
one fitting ; for to loſe at one fitting, is to loſe in a courſe of play 
where the company never parts, tho' they may not actually be gaming 
the whole time. 2 Bl. Rep. 1226.] | 

[If five guineas be betted againſt ten, the party who wins the five 
guineas cannot recover them, becauſe by this ſtatute the other could 
not have recovered the ten, and therefore there is no mutuality, 
2 Bl. Rep. 706. | | 

[And by 18 G. 2. c. 34. if any perſon ſhall vin or /ofe at play, or 
by betting at any one time, the ſum or value of 10. or within thy 
ſpace of twenty-four hours the ſum or value of 20 J. he ſhall be liabe 
to be indicted for ſuch offence, within ſix months either in the B. R. 
or at the aſſiſes; and being convicted ſhall be fined five times the 
value of the ſum loſt or won, which (after ſuch charges as the cour 
ſhall judge reaſonabke allowed thereout to the proſecutor and ei- 
dence) ſhall go to the poor. Vide the Statute.) | 

[If defendant is convicted on ꝙ Ann. c. 14. which gives five times 
the value to a common informer, the judgment is only, quod convitu 
et, and an action for the forfeiture muſt be brought on the judgment. 
Rex v. Lookup, J. 9 G. 2. Str. 1048.] 

By the f. 16 Car. 2. 7. if any play at any of the ſaid games 
ſupra, or any other game, (not for ready money, ) or bet on the fide 
of a player, and loſe above 100 J. on tick at any one time, Cr. he 
ſhall not be bound to pay, but all judgments, bonds, Qc. for the 
fame ſhall be void: and the winner ſhall forfcit treble the value df 
what he wins above 100 J. a moiety to the king, a moiety to bin 
who will ſue by debt, information, Cc. and treble coſts. 

[Horſe-racing is gaming within fat. 16 C. 2. c. 7. and money wo 
as a wager on it cannot be recovered. Goodburn v. Marley, Jt 
15 G. 2. Str. 1159. Blaxton v. Pye, P. 6 G. 3. 2 Will. zog.] 
If he loſe at the ſame meeting above 1001. to ſeveral perſons, ! 
will be within the ſtatute. R. 3 Keb. 671. R. Lut. 180. If pitt 
ners 1 Sal. 345. Vide infra. | 

If he loſe 80 J. and then agrees to play another time, when he loſe 
80 J. more; it ſhall be ſaid to be all loſt at one time and meety 
D. 5 Mod. 6. Dub. 2 Mod. 54. 

It there be an agreement for four heats at an horſe- race, m_ 

- . - ” | 
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ation is for two heats, which was under 100/. Per Holt, J. 8 W. 3. 
K. 1 Vent. 253. 2 Lev. 94. Skin. 573. | 
If a bill be drawn for the money upon B. who accepts it, yet it 
ſhall be void. T. 8 W. 3. Jacob v. Huſſey, B. R. 1 Sal. 344. 5 Mod. 
175. Com. Rep. 4. S. C. | 8 435 | 
By the J. 9 Ann. 14. all notes, bonds, judgments, mortgages, Oc. 
where all or any part of the conſideration was for money won at cards, 
dice, tables, tennis, bowls, or other game, or by betting, or lent to | i 
any when gaming or betting, ſhall be void. RS | | 
And the mortgage, Sc. ſhall enure for the ſole benefit of him, who 
would be entitled to the lands after the death of the mortgagor ; 
and all conveyances to przvent the ſame {hall be fraudulent and 
void. 

And a bill in equity will lie to have the ſecurity delivered up, and 
money paid in part refunded. Radon v. Shadwell, cited Burn, tit. 


ich- Caming. ] FE | 
al [Money lent at play on a man's bare word may be recovered, for it 
play is not within fat. 9 Ann. c. 16. which has not the word contract. 
ung Barjeau v. Walmſley, H. 19 G.2. Str. 1249. 


A. gives a bill of exchange drawn by hiiaſelf on himſelf, and ac- 
cepted by himſelf, to B.; part of the conſideration is money loſt at 
play, the reſt money lent at the time and place of play; B. cannot 
recover any thing on the bill of exchange, but he can recover the 
money lent on the contract, and ſhall have intereſt from the time the 
bill became payable to the judgment. Robinſon v. Bland, M. 1 G. 3. 
2 B. M. 1077. Vide Daug. 741. | 

[If A. gives a note to B. for money by him knowingly advanced 
to A. to game with at dice, and B. indorſes it for a full confideration 
to C. who is ignorant that any of the money had been lent for gam- 
ing, yet C. canxot maintain action for it. And Lee Ch. J. ſaid the 
dittuun of Halt Ch. J. in Huſſey v. Jacob, was not the point adjudged, 
and all the bar wondered at it. Bowyer v. Bamptin, T. 14 C. 2. 
Strange, 1155.] | | 4 | 
(Cricket is a game within ff, g Ann. and a bond given as a collateral 
ſecurity for money won at it, is void. Yen v. Walter, J. 21 & 
22 (3.2. 1 Will. 220. Comp. 281. 


ameʒ [A foot-race is within fat. 9 Ann. c. 14. but if A. lays a wage. 
e ide with B. that C. cannot run on a certain day four miles in twenty-one 
c. he minutes and a half, and C. does run it, and the money is paid to B. 
r the if ſt is not laid that C. was playing at a game called a foot-race, ſuch 
ue cf Wager is not betting within the ſtatute. Lyndll v. Longbatham, M. 
bin 30 Geo. 2. 2 Will. 36.] 8 


_— perſon running alone againſt time, is a foot- race. Cowp. 
i. | 8 | 

But, if at play, a man makes a wager- above 100 J. for a thing 
which relates to the play, it is not within the ſtatute ; for it is a col- 
lateral matter: as, a wager, whether a caſt touch at back-gammon 
_ to be removed. R. 5 Mod. 6. 4 Mad. 409. 1 Sal. 344. Shin. 
„No action will lie on a wager reſpecting the mode of playing an 


reting legal game; therefore the judge at Nie Prius ordered a cauſe upon 

be following ſubject to be ſtruck out of the paper, whether there were 
ad ti rare ways than foe of nicking ſeven on the dice, allowing ſeven to be the 
Action * M m 2 ; | | main, 


n 4 o 
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' main, and eleven a nick to ſeven, becauſe all games with dice are pro- 
hibited. Brown v. Leeſon, C. P. Trin. 32 Geo. 3. 2 H. B.. 43+] 

So, if a bill be for money at play, to the winner or order, and that 
is aſſigned for a juſt debt, and accepted in the hand of the aſſignee, 
it ſhall not be within the ſtatute, as to the aſſignee. Per Holt in B. R. 
J. 8 V. 3. Huſſey and Jacob, 1 Sal. 344. R. 2 Mod. 279. Vide 
Doug. 636. contra. 

So, it is not within the ſtatute, if a man loſe 100 J. to one, and 
afterwards 100 J. to another; for it is a ſeveral contract. R. 1 84. 
345. Pride ſupra. | ; | 
So, if he loſe 20000. in ready money, and afterwards 100 J. more 
upon tick. R. 1 Sal. 345. R. 1 Sid. 394. | Tz 
How the f. 16 Car. 2. ſhall be pleaded in bar, to a debt, Ce. (Vide 


in Pleader, 2 G 8.—2 W 26.) | | 
[LB. R. may give leave to proſecutor to compound a proſecuti 


for gaming: Anon. P. 19 G. 2. 1 Wil. 130.) 

W + [ 

forfeit 200 /. one-third to the informer, two-thirds w the poor of the 
pariſh, on conviction, on the oath of one witneſs before one juſ- 
tice.) : 
(By /7 2. the ſame for ace of hearts, pharaoh, baſlet, and hazard. 
And by 13 G. 2. c. 19. /.9. to paiſage, and all games with dice, 
except backgammon, Qc.] | | 

[By 3. adventurers at them forfeit 50 /.] 

UV 4- All fales by ſuch deviſes void, and the lands or goods for- 

feited to whoever will ſue.] 

[As to lotteries, vide the ff. 27 Geo. 3. c. 1. | 
This ſtatute, which takes away the ſummary juriſdiction of ma- 
iſtrates over offences concerning the lottery, extends only to fate 
tteries, and does not repeal their power over games of chance or lot- 

r 1 IE by fat. 12 G. 2. c. 28. Rex v. Lifton, J. 33 GC. 3. 
5 J. K. 338. 5 | 

[The 3 advanced on inſurance of lottery tickets may be re- 

covered back, tho the money won on the inſurance cannot. 2 BÞ!. 


Rep. 1073.) 
[By 13 G. 2. c. 19. F 1. no perſon ſhall ſtart any horſe at a horſe- 


race, unleſs his own property, on pain of forfeiture of ſuch horle ; 
nor, more than one, on pain of forfeiting all but the firſt.) 

[By JJ 2. no prize to be under 50/. value; if any perſon ſtarts 
for leſs, 200 J. penalty; if any perſon advertizes a leſs prize, 1000. 
penalty.] | 

[(By J. 3. five year olds were to carry ten ſtone, fix year olds 
eleven ſtone, and ſeven year olds twelve ſtone, on pain of 200 /. But 
this is repealed 18 G. 2. c. 34. C 1.) tho” it is the moſt material clauſe 
for the preſervation of the breed of horſes, and for the prevention of 
gaming. ] | | 2 

[By J. 4. the race muſt begin and end the ſame day.] 


* 


LJ. 5. No match ſhall be for leſs than 50 J. unleſs run at Neu- 
market, or Blackhambleton, on pain of 200 J. | | 
infler- Ha!l or afſizes, baff 


| 06 6. Penalties to be recovered in Weſtm a 
to the informer, half to the poor where the offence committed; 3 

in Somerſet/hire to Bath hoſpital.) © 

LV. 7. Entrance-money thall go to the ſeeond beſt horſe. ] Ta. 


y 12 G. 2s c. 28. C 1. perſons ſetting up, &c. a private lottery, 


— CI * 8 5 
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7/7. 8. This act does not extend to any prizes then iſſuing out of 
lands or money chargeable therewith.) TE 
[A horſe-race for 25 J. a fide play or pay tho' one gives the other 
51. to make the match, is a match for 50 /. Bidmead v. Gale, P. 
96. 3. 4 B. M. 2432.] | hy | 
[By flat. 18 Geo. 2. c. 34. the penalties of fat. 12 G. 2. c. 28. are 
extended to the game of roulet, alias roly-poly, and all prohibited 
games with cards or dice.) . * 
hy J. 3. courts of equity are empowered to inforce their decrees 
in ſuits brought on fat. ꝙ Ann. c. 14. (for diſcovery of money loſt at 
lay) in the ſame manner as in other ſuits.) F 
By. 5. juſtices, Sc. may ſummon witneſſes, who not attending, 
or refuling to give evlence, or giving falſe evidence, forfeit” 50 J. or 
ſuſfer fix months impriſonment. J Is 28 
(By /. 7. privilege of parliament taken away in proſecutions for 


keeping gaming-houſe.] | 
[By //: 8 & g. perſons winuing or loſing 10/. at one time, or 20 %. 


in twenty-four hours, are indiCtable, and liable to a fine of five times 
the value; but if they inform, and convict another, they are diſ- 
charged.) | | 

[By 25 G. 2. c. 36. any houſe, room, garden, or other place kept 
for public dancing, muſic, or other entertainment of the like kind, in 
Lind:n or within twenty miles thereof, without licence, according to 
that ſtatute (except Drury-Lane, Covent-Garden, and Hay-Market 
Theatres, and other entertainments exercifed by letters patent or licencs 
of the crown or lod chamberlain) ſhall be deemed a diſorderly houſe 
or place, and the keeper thereof ſhall forfeit 100 4. with full coſts to 
him who ſhall ſue (in fix months) in any of the courts at Weſtminſter. 
And the perſon who ſhall appear to 0 as maſter, or as having the 
management of ſuch diſorderly houſe, ſhall be deemed a keeper 
thereof. Vide the ft. at large. of hn” ae 

[And allo the fat. 10 Ges. 2. c. 28.) | 

[Tumbling is not an entertainment of the ſtage within the meaning 
of this latter act. Rex v. Handy, E. 35 G. 3. 6 T. R. 286.) 


(B 43.) Shooting, vide Leet, (L 14.) | 3 
By the ff. 33 H. 8. 6. none ſhall uſe or keep a hand-gun, not a 
yard long in the ſtock and barrel, or hagbut not three quarters of a 

yard long, on pain of 101. 

None not having 100 J. per annum in his own or his wife's right 
ſhall ſhoot in, keep, or carry charged any croſs-bow, hand-gun, Oe. 
Unleſs to-ſhoot at a butt or bank of earth, in a place convenient, on 
pain of 10 . ty 28 

None ſhall ſhoot within a quarter of a mile of a city, borough, or 
market town, on 10/. unleſs at a butt or bank. ; 

No ſervant, by command of his maſter, ſhall ſhoot at a deer or 
fowl on pain of 10 J. but may carry a gun for his maſter, or to be 
mended, if he have licence in writing ſo to do. 

But none ſhall be puniſhed till twenty days paſt after proclamation 
made of this ſtatute in that county; nor any gunſmith, maker, or 
ſeller of guns, nor inhabitants within five miles of the ſea, twelve 
miles of Scotland or in the iſles of Jerſey, Guernſey, Angleſea, N. ight, 
or Man, nor the owner of a ſhip for trial or neceffary uſe of a gun. 

Mm 3 Any, 


9 
0 


*. | 
| $34 _ * JUSTICES. OF PEACE. 


Any, who hath 100 J. per annum, may take away the croſs bow 
from an offender to his own uſe, and a gun under due length, which 
he ſhall-break, on pain of 4o s. and keep to his own uſe. 

And every one may carry an offender to a juſtice of peace, who 
may commit till payment of the 10 J. a moiety to the king, a moiety 
to the firſt bringer of the offender to a juſtice of peace. 

And the ſeſſions of peace may hear and determine the offence, and 
fine not leſs than 10/, on an indictment or information, at the ſuit 
of the king within a-year, of the party within half a-year after the 
| offence : and if the jury wilfully conceal may ſummon another jury 
to inquire of the concealment, and if found fine the firſt jurors 201. 
a- piece. Et, | 

Piſtols, daggs, ſtone-bows, &c. are within the prohibition of this 
ſtatute. R. 5 Co. 71. b. | n 

The conviction upon it muſt be before the next juſtice of peace. 
Semb. 1 Sand. 263. | | 

It muſt be alleged certainly, that he had not 1001. per annum at 
the time of the offence. R. 3 Med. 280. | | 

He muſt be carried directly before the next juſtice. 4 Med. 147. 

But carrying a gun by a ſheriff or his miniſters, in the exccution 
of juſtice, is not prohibited by the ſtatute. R. 5 Co. 72. a. 

So, having a gun in the houſe without uſing it, is not within the 
ſtatute. R. Sho. 48. MS | 

By the f. 1 Fac. 27. any convicted before two juſtices on con- 
Feſhon or by two witneſſes, for killing with a gun, croſs-bow, Oc. or 
ſhooting at any pheaſant, partridge, pigeon, hearn, duck, teal, widgcon, 
grouſe, heathcock, moor-game, or hare, ſhall be committed (till he 
pay 205. to the poor of the pariſh for every pheaſant, c.) for three 
months without bail, unleſs after one month he give a recognizance of 
20 J. with ſurety to two juſtices to be returned to the quarter ſeſ- 
ſions, not to ſhoot at or kill, c. at any time after: and the juſtices 
at quarter ſeſſions may hear, &c. e | — 
Provided a perſon licenſed at the quarter ſeſſions may kill ſmal 
birds for hawks' meat, ſo he give a recognizance of 20/, not to 
ſhoot at any game prohibited by this law, nor within 600 paces of 
ny ys nor 100 paces of a dove-houſe, nor in a park cf 
oreſt. | 

By the ft. 3 Fac. 13. a perſon not having 40 J. per annum in land, 
or 200 J. in goods, or ground for deer or conies of 4o J. per annum | 
uſing a gun, bow, &c. to kill deer, c. any having 100 J. per anni 
in land may take ſuch gun, Cc. to his own uſe. 

By the „. 22 & 23 Car. 2. 25. perſons not having an inheritance 
of their own, or their wife's of 100 J. per annum, or 150 l. fer 
annum in an eſtate for lives or years, above ninety- nine, or heir ap- 
parent of an eſquire or higher degree, or owner, or keeper of a forcl, 
park, or warren ſtocked with deer or conies for neceſſary uſe, ſhail 
not keep or uſe any gun, bow, &c. And a lord of a manor, not un- 
der an eſquire, may under hand and ſeal licenſe a game-keeper, who 
may within his manor ſeize any gun, bow, &c. or with warrant © 
a juſtice of peace, may in day time ſearch and ſeize to the uſe of ti 
lord any gun, bow, c. found in the houſe of a perſon not qualifies. 
Vide poſt. (B 46.) | 7 l 

{In couvictions on theſe ſtatutes, much greater nicety 15 owes 


puniſhed, 2 List. 200. 


Pd 
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; chan ina declaratior? in order that the court may ſee that the © 8 | 
js within the juriſdiction of the juſtice, and that, he has purſued his 


thority. „ / 
3 3 « that the defendant uſed a gun being an engine, 


for the deſtruction of the game,“ is ſufficient after. verdict, tho! it 


might be bad on ſpecial demurrer. J. 825.] PN ho 
But a conviction in the ſame terms is void. unleſs it add that the 


defendant uſed it for the deſtruction of the game. Doug. 683. in the 

notes. e | 299 8 
Te in a conviction for killing game, the information muſt nega- 

tire erery one of the qualifications mentioned in this ſtatute. Doug. 


W of a manor may appoint a gamekeeper with power to kill 


game, tho' he is neither a perſon qualified, nor a menial ſervant of 


the lord; and ſuch gamekeeper has a right to carry a gun anywhere, 
tho! out of the manor; and tho' he kills game, or ſports out of the 
manor, his gun cannot be taken from him; but if he kills game out 


of the manor, he is liable to the penalty. . Rogers v. Carter, M. 


9 6. 3. 2 Will. 387. | 

A lord of a hundred or wapentake cannot grant a deputation to 
kill game. Doug. 28.] | | 

An eſquire, or other perſon of higher degree, as ſuch, is not 
qualified to kill game under this act, tho? the ſon of an eſquire or of 
another perſon of higher degree is. 1 J. R. 44.] | 
(And a doctor of one of the Scotch univerſities is not, to this pur- 
poſe, a perſon of higher degree. Id. ibid.] T 


By the ,. 4 & 5 V. M. 23. a perſon not qualified, Qc. convict 


before juſtices of peace on ſearch by conſtable, tc. for keeping or 


uling bows or other inſtruments for deſtruction of fiſh, fowl, or other 
game, ſhall pay not leſs than 5 5. nor above 205. a moiety to the in- 


former, a moiety to the poor, to be levied by diſtreſs and ſale, Qc. 


And for want of diſtreſs, Oc. ſhall be ſent to the houſe of correction, 
for no leſs than ten days nor above a month. _ | | 
[By ft. 25 G. 3. c. 50. every perſon who ſhall uſe any dog, gun, 
net, or engine for the taking or deſtruction of game (not acting as a 
gamekeeper) ſhall previouſly deliver in a paper or account in writing, 
containing his name and place of abode, to the clerk of the peace of 
the county where he ſhall reſide, and annually take out a certificate 

thereof, on which ſhall be charged a ſtamp duty of two guineas. 


Vide the ft. at large, and /½. 26 C. 3. c. 82.] 


(B 44.) Fiſhing.) By the /t. V. 1. 3 Ed. 1. 1. none, without li- 
cence, ſhall fiſh in another's vivary, (a place where fiſh are kept, 
2 4 162.) on pain of impriſonment, ranſom, and double damages 
to the party, if he will ſue, if not, the king ſhall have the ſuit as 
againſt the peace: and perſons indicted ſhall be attached, and diſ- 
[trained to appear within a month, then a ſecond diſtringas to app 
in fix weeks, and on default ſhall be convict and fined. 

By the ft. V. 1. 20. misfeaſors in ſiſh-ponds ſhall make good 


amends, Sc. 


By theſe ſtatutes, fiſhing in any fiſh-yonds, tho' no fiſh taken, is 
Mm 4 7 
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By the g. V. 2. 13 Ed. 1. 4 and 13 R. 2. 19. none ſtall take 
ſalmon between 8th September and 11th November, nor young ſalmon 
with engines at mill pools between the middle of April and 24th 

ne, nor with nets or engines deſtroy the fry of fiſh, on pain of 
ving the nets burnt for the firſt offence, of impriſonment for 2 


quarter of a-year for the ſecond, and of a whole year for the third 


offence. 2 Inft. 478. . 

By the ff. 17 R. 2. 9. juſtices of peace ſhall be conſervators of the 
A. W. 2. 47. and 13 K. 2.9. and may appoint under conſervators, 
and at ſeſſions inquire of defaults, &c. 97 5 | 

By the ff. 1 El. 17. none ſhall take the young fry or ſpawn of fiſh, 


nor kill pike under ten, ſalmon under fixteen, trout under eight, or 


. barbel under twelve inches fiſh, nor fiſh, unleſs for ſmelts, loaches, 


minnies, bulheads, gudgeons, or eels, but with an angle, or a net of 
of a meaſh of two inches and half, on pain of 20 J. of which juſtices 


of peace may inquire, if no preſentment in the leet within a year. 


Vide Leet, (L 14.) 

By the /. 5 El. 21. juſtices of peace may inquire of ſuch, who 
break heads of fiſh ponds, or fiſh in ſeveral ponds, Sc. who ſhall pay 
treble damages, three months impriſonment and ſeven years good 
behaviour, unleſs the juſtices think fit to remit it on confeſſion of the 
fault, or unleſs the party releaſe ſuch ſurcty. 0 

By the /. 3 Fac. 12. none ſhall erect a wear, c. in five miles of 

an haven, on pain of 10/7. nor fiſn with a net of a leſs meaſh than 
three inches, or with a canvas net, to deſtroy the fry or ſpawn of ſea 
fiſh, on pain of forfeiting æhe net and 10 5. to the poor and proſecutor, 
to be levied by diſtreſs and ſale, on warrant of one juſtice or more, 
rendring the overplus, &c. | | 

By the ff. 13 & 14 Car. 2. 28. perſons flocking about boats, &'. of 
pilchard craft in Cornwall and Devin, who refuſe to depart being 
warned, on complaint to a juſtice of peace, ſhall forfeit 5s. to the 
poor, or be ſet in the ſtocks five hours. | 
By the /,. 22 © 23 Car. 2. 25. a perſon convict, by confeſſion or 
one witneſs, within a month after the offence, before any juſtice of 
peace, of taking fiſh in a river, pond, Ec. or aſſiſting theretp, without 
conſent of the lord or owner, ſhall pay to the party, not exceeding 
treble damage, and to the poor not exceeding 104. what the juſtice 
thinks meet, to be levied by diſtreſs and. ſale, Sc. And in default, 
to be committed not exceeding a month, unleſs he give bond with 
ſurety not above 10/. never to offend more. 8 

And the juſtice may deſtroy the nets, &c. taken: but the party 
may appeal to the ſeſſions which ſhall be final, unleſs the title to the 
land or fiſhery be in queſtion. | | 

By the ff. 4 & 5 M. M. 23. none ſhall keep any net, Cc. for 
taking fiſh, other than the owner or occupier of a river or fiſhery, t 
the maker or ſeller of ſuch nets for better ſale of them; and the 
owner-of a river or fiſhery, or occupier, or any authorized by them, 
may ſeize to their own uſe nets, &c. uſed, or in the poſſeſſion of 2 
perſon fiſhing, &c. without conſent, &c. And any, authoriſcd by 
warrant from a juſtice of peace, may ſ-arch houſes of ſuſpected per- 


ſions, and ſeize nets, &c. to their own uſe or deſtroy them. Provide 


fiſhermen, and apprentic2s, may fiſh in navigable rivers with * 
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By. i. 5 G. 3. c. 14. perſons ſtealing fiſh from any river or pond 


in a park or paddock fenced in and encloſed, or from a garden, or- 
chard; or yard adjoining or belonging to a dwelling-houſe, or aiding 
or receiving, to be tranſported for ſeven years on conviction at gaol- 
very. | | e | 
8 ſiſn in other incloſed ground, private property, for- 
ſeiture of 5 J. to the owner, or commitment for ſix months by one 
juſtice. , ; gs | 1 
22 9 on this act muſt ſhew that the fiſhing, c. was 
without conſent of the owner, and it muſt appear upon oath who 
was the owner. 4 Bur. 22700] ' - 2 oY . 
(If a man is convicted of zaking fiſh, without ſaying of another 
perſon, or in another perſon's pond, or without the conſent of the 
owner, (or Healing, Qu.) it is bad. Rex v. Mallinſon, M. 32 G. 2. 
2 B. AM. 679.] 2 | . wo 
[In rivers not navigable land-owners have the right of fiſhing on 
each ſide, commonly to the middle of the ſtream : in navigable rivers, 


have an excluſive right by grant or preſcription. Carter v. Murcet, 
H. 8 Geo. 3. 4 B. MH. 2162.] = : 


(B 45.) Fowling-hawks.) By Ch. de For. 9 H. 3. 13. every free- 
man ſhall have the ayries of hawks in his own woods in the foreſt of 
the king. | 

By ky 


proving it to be his, ſhall have it, paying the charge; if none challenge 
it in four months, the finder if a gentleman, otherwiſe' the ſheriff, 
| ſhall have it: but if any conceal or take away an hawk, Ec. he ſhall 
ſuſfer two years impriſonment, and pay the value of it. And by. the 
ft. 37 Ed. 3. 19. ſtealing of an hawk is felony, | 

By the /. 11 H. 7. 17. none ſhall take the eggs of a falcon, c. 
out of the neſt, be it on his own or another's ground, on pain of im- 


were taken, and to be determined by juſtices of peace, & c. Nor 
ſhall any take or driye to other coverts to breed in, or kill any falcon, 
Sc. on pain of 10/7. a moiety to him that will ſue, by action of debt, 
by examination before juſtices of peace, information or otherwiſe, 
and a moiety to the king. 

By the f. 23 El. 10. none ſhall hawk where eared corn is, with- 
out licence, on pain of 404. to the owner, to be recovered by action, 
information, &c. Vide Leet, (L 14. FEE | 


before two juſtices of peace within ſix months, of hawking at a 
pheaſant or partridge, between the 1/2 July and laſt of Auguſt, ſhall 
be committed for one month without bail, unleſs he pay 407. for 
— and 205. for every pheaſant and partridge killed, to the 
8 — | - 
(B 46.) Pheaſants, partridges, &c.] By the f. 11 H. J. 17. none 
of whatever degree ſhall take pheaſants or partridges on the free- 
hold of another, without his licence, on pain of 10/. a moiety to 


it is prima. facie in the king, and is public : but a private perſon may 
e ft. 34 Ed. 3. 22. he that finds an hawk, &c. ſhall bring 5 


to the ſheriff, who ſhall make proclamation of it, and the owner 


priſonment for a year and a day, and fine at the king's will; a moiety 
to the king, a moiety to the owner of the ground where the eggs 


By the f. 7 Fac. 11. any convict by confeſſion, or two witneſſes, 


the. 
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or by bill or otherwiſe; nor the eggs of ſwans out of the neſt 
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the owner. of the land, a moiety to the proſecutor by action of 
pain of impriſonment for a year and a day, and fine at the king's will 
3 moiety to the king, a moiety to the owner of the ſwans. 2 
By the /. 23 El. 10. none ſhall in the night take a pheaſant, or 
partridge, on pain of 20s. for every pheaſant, and 105. for eve 
partridge, a moiety to the lord of the manor, a moiety to the proſe. 
cutor, (or if either releaſe his moiety,) to the poor, by action, Er. 
And juſtices of peace at ſeſſions may hear, &c. and any juſtice bind 
the offender to ſeſſions: and if he pay not the penalty in ten days, 
ſhall be committed for a month without bail, and find ſurety not to 


_ offend in two years. Vide Leet, (L 14.) : | 
And none ſhall hunt with a ſpaniel, where eared corn is, without 


licence, on pain of 46 s. to the owner. 
By the ff. 1 Zac. 27. any convict by confeſſion, or two witneſſes 


at ſeſſions, or before two juſtices of peace, of taking, Qc. any phea- 


ſant, partridge, or houſe-dove, or eggs of pheaſant, partridge, or 
ſwan, ſhall be committed for three months without bail, unleſs he 


pays 20s. for every fowl and egg to the poor, or after a month's 


commitment ſhall find two ſureties of 20/. by recognizance before a 
a juſtice not to offend more. (So, by the ff. 7 Fac. 11. if convict by 
one witneſs of taking a partridge, or pheaſant.) Os 

And any not having 100. per annum inheritance, 30 J. per annum 
for life, or 200. in goods, or the fon of an eſquire, &c. convict, 
c. for keeping a ſetting dog, or net for partridge, or pheaſant, ſhall 
be committed, c. unleſs he pay 4os. to the poor. 
And he who ſells, or buys to ſell, any pheaſant, or partridge, not 
reared up in the houſe, or brought from beyond ſea, forfeits 205, for 


every pheaſant, and 10s. for every partridge. 


By the ff. 7 Fac. 11. any convict, within fix months, by confeſſion 
or two witneſſes before two juſtices, for hawking at a partridge, or 
pheaſant between the 1ft July and laſt of Augiſt, ſhall be committed 
for one month without bail, unleſs he pay 40s. for every hawking, 
and 205. for every pheaſant, and partridge killed, to the poor of the 

ariſh. | > 125 
N And a conſtable, by warrant of two juſtices, may ſearch houſes 
of perſons not qualified, and ſeize ſetting dogs, and nets; but per- 
ſons having a warren, or lords of a manor, or inheritance of 4o/. per 
annum, 80l. per annum for life, or goods of 400l. value, or their ſer- 
vants, may take pheaſants, or partridges, on their own ground, be- 
tween Michaelmas and Chriſimas. 

By the ft. 22 & 23 Car. 2. 25. a lord of a manor, not, under an 
eſquire, may under hand and ſeal authoriſe gamekcepers within his 
royalty, who may ſeize ſetting dogs, nets, &'c. for killing pheaſants, 
partridges, or other game uſed within his manor by any unqualified 
* this act, (ut ante, (B 43.) for ſhooting, ) or by warrant of juſtice 


of peace, may in the day- time ſearch houſes of ſuſpected perſons ut- | 


qualified, and ſeize ſetting dogs, nets, &c. to the uſe of the lord, ot 
deſtroy them. | | 
A manor is a royalty named by the ſtatute. (Vide Lut. 1506. 
So, an hundred with a leet. Semb. Lut. 1506. | 
By the ff. 9 An. 25. but one gamekeeper in one manor. 


By the f. 3 Geo. 11. one qualified, or a ſervant. R 
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By the f. 4 U 5 M. & M | 
of peace, may enter and n by warrant of a juſti 
ualiſied: and if pheaſant 1 ny De. of uſpected —— a, 
be found, may carry the | — = ge, pigeon, fow], or other 8 — 
cannot ſatisfy the juſtice how r to the juſtice of peace; a1 es 
aa 2 he came by it, or in a ſet wa and if he 
than 5.5. nor more than dale, he ſhall pay for every fo 1 produce 
the poor, to be levied oy 5. a moiety to the informer wl, not leſs 
ſhall be committed to 2 and ſale, &c. An 4 if 23 to 
nn ouſe of correction, not leſs th o diſtreſs, 
Cc. who ſhall not give Py —_ to be whipt, and a pe 3 - days 
2 4 perſon convict of — = the juſtice of his — 
o n . 
16. ” gag ſhall forfeit, 255 any ſetting dog, nets, c. 
„ 1 2 | 
from 12th February r take, kill, or have any partridge, 
to e 2 (except taken me we * pheaſant from 25 Rory 
any black game from time, and kept 1 
iſt 2 2 ook Jul January to 20th Au ws a 24 „) nor 
— penalties on the - —_— " 5 - per bird.) grouſe from. 
go to the inform ue or in Weſtminſter 25 
[It is no * _ 2 part to the poor of A. won ſhall 
tation from a perſon clai an action that the defendant h | 
pear to be no groun Prot pe e ee mae, — fa depu- 
32 Geo. 2. F e claim. Cal. 7 re ap- 
. + Shag w_ 40335 7 3. 5 22 7 Gibbs, B. R. E. 
paid to the ** oſs inflicts 205. penalty for killing pi 15 
dene f „on conviction, befor ling pigeons, to be 
ard labour from tl e one juſtice 6 
ee 1 three to one month.] OY or commit- 
eee 3 ſhall kill or have black 
1:th Auguſt, on pain 7 uguſt, nor grouſe from 1oth == RN 
wb Cod Cabo Nee 201. to 10 J. for firſt ecember to 
quent offence, by ſuit or before juſtic — from 30l. to 
| juſtice 
(B 47.) Hunti | . Det 
| Chaſe, (H 1, Ge. deer-ſtealing.] As to hunting 1 
y the fe. 13 R. 2. 13. he th g in a foreſt, vide 
a clerk that h 2. . he that hath not S | 
ck . r . hr hep dog 
priſonment deo LANG: OF gen; deer, 8c. « ep a dog to 
By = 4 5 Juſtices of peace may EY of a year's im- 
he eas rack . 11. none thall keed deer-ha - 1 | 
for deer in aches c. on pain of 10/, per SEE k or buckſtall, ſave 
which juſtices of park, &*. without licence e, uſe ſtalking 
for payment of 2 may inquire, and comm: n pain of 10/. of 
juſtices, the forfeiture, the 10th Ky ns « till ſurety found 
By the fe. 5 El. 21. and gg? . ſhall go to the 
2 park, or incloſed ground 3 Jac. 13. none ſhall kill or chaſi 
to be aſſeſſed h ground, without licence, on pai * 
election of the 1 the juſtices, (or, by the 1 i 
good 8 My three months — 2 13. of 101. at 
feſſion, may releaſ even years, which the ow ones and ſurety for 
And if any — | 5 or jultice, on con- 
nor incloſed groun d of having 4ol. per annum, n . 
of 405. per annum for d nor 200/. in goods 
r deer, keep dogs, fc. t 
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| kill deer, Ge. any having 100/. per annum, may take them for his 
' own uſe. Vide poſt. (B 48.) [Vide the ft. ) Fac. 13. ] 8 


80, by the ff, 13 Car. 2. 10. any convict by confeſſion of one wit. 


. nels before any juſtice of peace, being proſecuted within fix month; 


(or by the ff. ꝙ Geo. 22. in three years) of hunting, c. deer, Sr. in 


park, Oc. without conſent, or of aiding, &c. forfeits 20/. a moiety 


to the owner, a moiety to the informer, to be levied by diſtreſs, ts; 
and in default to be committed to the houſe of correction for fir 


months, or to gaol for a year, and find ſureties, &c. for another 


ear. | 
And he who aids by his dogs, Cc. will be within the ſtatute, thy 
he be not preſent. Per three J. Holt. cont. Sal. 542. | 
So, by the /. 5 Geo. 15. he ſhall give bond of 50. to be of good 
behaviour and not offend again. And a park-keeper, Cc. convict 
ſhall pay 50. - 5 5 Fa | | 
By the ,. 3 C 4 V. & MM. 10. any convict, &c. ut ſupra, being 
proſecuted in twelve months (or three years by the /. ꝙ Geo. 22.) for 


hunting in any chaſe, park, Cc. ſhall forfeit 20/., c. 


If for wounding, taking, killing, 30. for every deer, a third to 
the informer, a third to the poor, a third to the owner to be levicd, 
&c. ut ſupra by warrant of juſtices, Sc. And he may be detained 
till the return of the warrant not exceeding two days, and if no diſ- 


treſs, ſhall be impriſoned a year, and pilloried an hour ſome market 
day in the next town. (And by the f. 5 Geo. 28. he ſhall be tranſ. 


rted for ſeven years.) 
And by the ſame ,. 3 0 4 . & M. 10. a conſtable by warrant 


of juſtices of peace may enter and ſearch, (as in caſe of ſtolen goods, 


houſes of any ſuſpected, and apprehend the perſon, if he find veniſon, 
ſkins, toils, who ſhall forfeit 300. to be levied, &c. if he cannot 


ſatisfy the juſtice how he came by or bought them. 


And any convict by one witneſs af pulling down in the night, 
pales, c. of a park, chaſe, &c. ſhall be impriſoned three months, 

And by the ff. 5 Geo. 15. ſhall alſo pay the penalty of killing 2 
deer. The juſtice of peace ought to make the conviction for an oſ- 
fence againſt theſe ſtatutes purſuant to the ſtatutes. 2 &. 489. 

If ſeveral are convicted of the ſame offence, each of them forfeits 


'gol. R. 1 Sal. 182. 2 Sho. 490. 


If the party has not ſufficient diſtreſs, the juſtice ought to make an 
adjudication, and then determine, that he be committed after two 
days for the ſpace of fix, or twelve months. R. Carth. og. 

if the party be abſent, he ought to make a warrant to diſtran: 


and if he has no diſtreſs, after two days a warrant for commitment. 


R. Carth. 50g. | 
If a glover has ſkins found upon him, and ſays, that A. ſold them 
to him; A. may be convicted, unleſs he gives a good account, Ee. 


R. 1 Sal. 383. = 
The conviction ought to ſhew the offence to be ſtrictly within the 


ſtatute. 1 Sal. 378. MEL 
l vired) 


That he had no lands, &:r. (where that is a qualification req 


at the time of the offence. R. 3 Mad. 280. | 
It ought to ſhew the day of the fact. R. 1 Sal. 369. Vide 5 Mz. 
447. Vide infra. x * * 
c » 


F 
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Or, that he killed three deer between ſuch a day and ſuch a day. 
R. 1 Sal. 378. Carth. 502. nn, 
That the proſecution was commenced within twelve months, tho! 


che conviction need not be within that time. R. 1 Sal. 383. _ 
It ought to ſhew'the ſummons and appearance, or default. Med. 


a. 41. ER ee wo 
6 And it will be bad, if it ſhews a ſummons upon which he appeared 
Tueſday 7th April, which was impoſſible, for 7th April was Friday. 
R. Mod. Ca. 41. 1 Sal. 181. OD . 

But the conviction need not recite all the circumſtances at large. 
R. 1 Sal. 369. EEE i nn Ty wg 

If it ſays, that he unlawfully killed, it is ſufficient, without ſhew- 
ing how. R. 1 Sal. 378. Carth. 53. 

That it was done in foreft4 iſitatd; for that imports that it was then 


uſed. R. 1 Sal. 377. 1 | 
In heco in ambulacro chaſeae; for it imports that it was in the chaſe. - 


* 


R. 1 Sal. 383. 


So, it is not neceſſary to ſay contra pacem ; for it is the ſuit of the 


party, not of the king. R. 1 Sal. 378. Carth. 503. 


Nor, to ſhew, whether convicted by evidence, or confeſſion. 
5 Mad. 447. | | 
Nor, to ſhew the oath. X. 1 Sal. 36g. 


So, a ſummons is not neceſſary, if the defendant appears. R. 


1 Sal. 383. Carth. 01. | 
So, it is ſufficient to ſay, quod convictus eft, without adding quod 


forisfaciet, & c. for that is only execution and conſequence. R. 


1 Sal. 378. 383. 2 Mad. Ca. 175. 


Nor, is it neceſſary to ſhew the day of the fact, if it be within 2 


year. 5 Med. 446, 447. Vide Sal. 369. Vide ſupra. EY; 

F Nor, the diſtribution of the penalty, viz. a third to the poor, &c. 
. I Sal. 383. . 
So, a man is not within the ſtatutes if he hunts, Cc. where he 

claims a title. R. 1 Sal. 369. „ 5 | 
= that ſhall not be proved by affidavit. where he is convicted. 

1 Sal. 369. 3 | 


If a conviction be affirmed in B. R. execution ſhall be there by le- 


vari facias, fieri facias, or capias. 1 Sal. 369. 379. 1 
And if the owner die before execution, upon an 5 and ſug- 
geſtion upon the roll, his executor ſhall have it. R. 1 Sal. 378. 


The proceſs by /evari, or fieri facias, out of B. R. ſhall be to the . 


ſheriff, who may thereupon make ſale. R. 1 Sal. 379. 


But an attachment does not lie for non-payment of the penalty. 


R. 1 Sal. 369. 

If a ſtatute ſays, a penalty ſhall be levied by diſtreſs, without 
more, it may be ſold. R. 2 Fon. 25. 1 Sal. 379. 

(May conviét deer-ſtealer on ff. 3& V. & M. if ſummoned, 
tho' he doth not appear. Rex v. Simpſon, H. 3 Geo. Str. 44.] 

[If the juſtice in the warrant to commit offender for want of dif- 
treſs, on ff. 3& 4 V. & M. ſays, it has been certified to him by the 
conſtable that there is not ſufficient diſtreſs, it is good, without re- 


imports it to be in a legal manner. Rex v. Whitlock, H. 6 Geo. 
Pratt C. J. and Forteſeue J. contra Eyre J. Sr. 263-] 


citing the warrant of diſtreſs and the return, for the word certified 
per 


ur 
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Uf conviction is removed by certiorari and confirmed, the proſecutor 


has his election to take execution by a leuari, or to apply to the 
juſtice. Str. 263.] 55 1770 . 
[And if the proſecutor applies to the juſtice, the warrant of com- 
mitment need not ſet out the confirmation, for the court will take 
notice of their own records ; and the ſtatute here does not give the 


juſtice a new juriſdiction, but only revives the old which was ſuſpend - | 


” by the certiorari. Vid. Per Pratt C. J. and Forteſcue J. contra 
re 4 4 x 3 
"rf the defendant is convicted on the evidence of the informer, it 
is bad. Rex v. Tilly, T. 6 Geo. Str. 613. Rex v. Stone, M. 2 Geo. 2. 
Id. Raym. 1545.] * | 
(If the conviction is only convidtus eff, without quod forisfaciet, it 
will be quaſhed. Rex v. Hawks, H. 3 Geo. 3. Str. 858.] | 
[In conviction for killing deer in a purlieu, it cannot be averred 
that it is a place where deer are uſually kept, and need not be averred 


that the purlieu was not the defendant's. Rex v. Calcutt, M. 13 G. 2. 


Str. 1119. ]] 1 ** 

[A man may be convicted on his confeſſion to a witneſs, who de- 
poſes it before the juſtice. Rex v. Dore, M. 12 Geo. 2. Andr. 301.] 

[He may be convicted on his confeſſion, tho' it does not appear 
that he confeſſed killing the ſame deer which is mentioned in the in- 
formation. Jbid. . ſed : for this ſeems to amount to ſaying he may 
be convicted of the fact for which there is no information.] 

[By fat. 16 Geo. 3. c. 30. the former acts relating to deer-ſtealing 
are repealed.] | | 

[Every perſon without owner's conſent hunting or attempting to 
kill or aiding thereto, in a foreſt, Qc. or incloſed ground where 
deer are uſually kept, forfcits 20/. every perſon killing, wounding, 
taking, or carrying away or aiding therein, 30/. for each deer; if 
the keeper, double; ſecond offence whether the ſame with the firſt 
or any other aforeſaid offences, felony.) | 


[Juſtice to tranſmit conviction to quarter ſeſſion, copy ſigned by 


clerk of peace evidence. 

[Juſtice may grant ſearch-warrant, and if any part of deer, or any 
flip, nooſe, toyle, ſnare, or engine, for unlawful killing found and 
good account not given, penalty from 3o/. to 10/.] | 

[If the party cannot be convicted juſtice may ſummon every per- 
ſon, through whoſe hands any part of the deer has paſſed, and who- 
ever cannot give good account forfeits from 30 J. to 10/.} 8 

[On oath of one witneſs that any perſon hath had any part of deer, 
and ſhall be reaſonably ſuſpected to have come diſhoneſtly or unlaw- 
fully thereby, he not giving good account forfeits as before.] 

[Perſon ſetting net, wire, flip, nooſe, toyle, or engine, forſcits 
from 101. to 5/. for every ſubſequent offence from 20 J. to 10/.] 

[Pulling down pales or wall, 3010.) 


[If perſon carrying fire-arms or ſword, falt, or other offenſive 


weapon, ſhall come into any ground incloſed or not incloſed where 
deer are uſually kept, with intent to hunt, take, kill, or take away, 
the keeper may ſeize ſuch fire-arms, flips, and engines, (ſword, ſtat}, 
or offenſive weapon omitted,) as game-keepers of manors may 3 
beating keeper or his aſſiſtant there in execution of office, or — 
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ing to reſcue any perſon in lawful cuſtody of ſuch keeper or aſſiſtant, 
felony.] | . 

On 1 on oath juſtice (except where ſummons is ſpecially 
directed) may iſſue warrant, c. where ſummons is directed, on 
proof of ſervice perſonally or at uſual abode, and, on non-appearance, 
to proceed by warrant — i as 

[Penalties to be recovered before one juſtice on proof by oath of 
one witneſs or confeſhon, half to the king, to be paid for his uſe into 
the hands of ſuch perſon as juſtice appoints, half to informer, on 
non-payment (with charges) immediately on conviction, diſtreſs, in 
default impriſopment in common gaol for one year or till ſooner pay- 
ment, (except as excepted.)] | 8 
[Offender may be kept in cuſtody three days for return of diſtreſs 


4 » \ . . 9... 
warrant ; or if it appears he has not ſufficient diſtreſs to commit im- 


mediately without diſtreſs warrant. | 
[Offenders for firſt offence may give two ſureties to pay penalty 
and charges in fix days (including day of conviction) on non-payment 


to commit the party and ſureties for the time aforeſaid,' or ſooner 


payment.) Ks Rs 

Keepers may apprehend on the ſpot perſons hunting, &c. and 
carry them before juſtice. ]J _ Bs 

[Offender in priſon for firſt offence on conſent of the proſecutor 
and owner or keeper may be diſcharged by quarter-ſeſſion.] 

[Offender diſcovering other offender ſo as he be convicted not 
liable. ] „ | | 

[No certiorari unleſs offender bound with ſureties in 1001. to pro- 
ſecutor to pay in thirty days after conviction confirmed or procedendo 
granted, full coſts and damages to be aſcertained on his oath ; and 


to the juſtice in 60/. to proſecute certiorari with effect and pay the 


forfeiture or ſurrender in thirty days, in default juſtice to proceed as 
if no certiorari granted. | | 

[After conviction confirmed, and the rule of court delivered to the 
juſtice he may proceed as if procedendo granted. | 

[If no certiorari, perſon aggrieved may appeal to quarter-ſeſſions, 
held twenty days after conviction, giving ſix days notice to proſe- 
cutor, and recognizance to try appeal, &c. at quarter-ſeſhon next 
after ten days from conviction, their determination final. ., 

[Perſons having paid the penalty, or impriſoned, may appeal on 
recognizance, without ſureties, penalty remaining 1n juſtices hands 
or perſon in priſon.) | | | 

[Proceedings not to be ſet aſide for want of form, but the appeal 
decided on the merits only. No certiorari.] 7 

[Proſecutions in twelve months.] = 
| [By 28 Geo. 2. c. 19. if any perſon not having a right or legal li- 
cence, ſhall ſet fire to, burn, or deſtroy (or be aiding therein) any 
gols, furze, or fern in any foreſt or chaſe, without conſent of the 
owner or perſon chiefly intruſted with the cuſtody of ſuch foreſt or 
chaſe, or of ſome part thereof, and being brought before a juſtice 
ſhall be thereof convicted by confeſſion, &c, he ſhall forfeit not ex- 
ceeding 51. nor leſs than 405. half to the informer, and half to the 
poor, to be levied, &c. Vide the Statute.) | 3 


(B 48.) Conies.} By the g. 13 R. 2. 13. none (t ante, ) ſhall keep 
| | e 


- 
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dogs or nets, or ferrets, to deſtroy conigs, Cc. on pain of a years + 


impriſonment, (ut ante, (B 47.) for deer-ſtealing.) . 

By the ff. 3 Fac. 13. none ſhall kill conies in an incloſed ground 
without licence, &c. on pain, (ut ante, for deer.) And a perſon 
having 100/. per annum, may ſeize the dog, ferret, net, &c. kept to 
kill conies by a perſon not having 4o/. per annum, Qc. provided not 
to.extend to chaſing in day-time. 

By the f. 22 & 23 Car. 2. 25. any convict, by confeſſion or one 
witneſs, within a month before a juſtice of peace, for chaſing or 
taking any conies in any ground, lawfully uſed for keeping them, 


tho not incloſed, without authority, &c. ſhall pay treble damage, 


have impriſonment for three months, and after till they find ſurety 
for good abearing. a | EO 

And any convict, &:. for taking conies in the night on the border 
of a warren, Ec. unleſs the owner or occupier of the ſoil, or em- 
ployed by him, ſhall pay damage to the party as the juſtice thinks fit, 
and to the poor not exceeding 105. and for non-payment ſhall be 
committed to the houſe of correction not above a month. _ 
| [A perſon who has a right of common may kill conies when they 
are out of the warren and deſtroy the common; but he cannot have 
an action on the caſe againſt the lord, for that would create a multi- 
plicity of actions. Cro. El. 548. Cro. Fac. 195. Cro. Car. 388.] 

[But if the lord has a right to put conics on the common, and by 
an exceſs in the number ſurcharges the common, and by the number 
of burrows made by the conics the commoner's cattle are prevented 
from depaſturing the common; an action in ſuch a caſe is the proper 
remedy, and the tenant may not of his own accord fill up the bur- 


rows and remove the nuſance. 1 Bur. 25 2. 


And a lord of a manor, &c. may appoint a game keeper, who may 
ſeize dogs, ferrets, &'c. for taking conies, &c. (ut ante, B 46.) for 
heaſants. | pt 
[By /. 5 Geo. 3. c. 14. perſons entring in the night-time into a 
warren, or ground uſed for keeping conies, (tho not incloſed,) and 
killing conies, or aiding, may be tranſported for ſeven years, or other- 


wiſe puniſhed at aſſiſes.] | 
[This extends not to killing conies in the day-time on the coaſt of 


Lincolnſhire.) 


(B 49.) Hares, &c.] By the /. 13 R. 2. 13. none not qualiſicd, 
ut ante, ſhall keep a greyhound, hound, Sc. to deſtroy hares or other 
gentleman's game, on pain of a year's impriſonment. 

Buy the ff. 14 H. 8. 10. juſtices of peace at ſeſſions may inquire of 
thoſe who trace hares in the ſnow, who ſhall pay 65. 8d. to the king. 


Vide Leet, (L 14.) | 


By the ff. 1 Fac. 27. any convict, by confeſſion or two witneſſcs, 


before two juſtices of peace, for taking hares by guns, ſnares, 


tracing in ſnow, Cc. ſhall be committed for three months without 
bail, * unleſs he pay to the poor 205. for every hare, Q. or in 4 
month after commitment ſhall give ſurety of 20/. to two juſtices of 


peace not to offend more. 
None ſhall ſell, or buy to ſell, any hare, on pain of 105. a moiety 


to the proſecutor, a moiety to the poor. 


And any not having 1o/. per annum inheritance, 30 J. per 3 
| ; 11 or 


0 
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for life, 200 J. in s, ox the ſon of an eſquire, &c. convict, Sc. 
for keeping a greyhound, c. to deſtroy hares, &c. ſhall be commit- 
ted, Cc. unleſs he pay 40s. to the poor. | 5 
By the ,. 22 & 23 Car. 2. 25. a lord of manor, c. may appoint 
game-keepers who may ſeize greyhounds, Qc. uſed by a perſon not 
ualified, (u:? ante, (B 43-) for ſhooting,) and may ſearch, (ut ante, 
(B 46.) for pheaſants and partridges). 5 | SP 
And any convict, by confeſſion, or one witneſs, in a month, be- 
fore any juſtice of peace for ſetting ſnares, &c. ſhall pay to the party 
what the juſtice thinks fit, and to the poor not above 1os. and for 
non-payment be committed not above a month to the houſe of cor- 
rection. ; | . 
By the f. 4& 5 W. & M. 23. a conſtable by warrant, &c. may 
enter and ſearch houſes, &c. of ſuſpected perſons unqualified, and 
if an hare, c. be found, may carry the offender to a juſtice: of 
peace, and if he cannot ſatisfy the juſtice how he came by it, or pro- 
duce the ſeller, or prove the ſale, or if, by the ſame evidence, he be 
convicted of having or uſing a greyhound, ferrets, &c. or if the per- 
ſon produced cannot give ſuch evidence to the juſtice of his innocence, 
he ſhall pay (ur ante, (B 46.) for pheaſants). % 8 
The f. 4 & 5 V. & M. 23. does not alter the manner of conviction 
for having a greyhound, Sc. which was preſcribed by the f. 
22 C 23 Car. 2. 25. and therefore the conviction ought to be with- 
in a month, and by confeſſion, or one witneſs. Per Cur. Trin. 
„ | 5 „ 
By the /. 5 Ann. 14. (which confirms all the former ſtatutes in 
, and is made perpetual by the /f. 9 Ann. 25.) if any, not qualified, 
kecp or uſe any greyhound, ſetting dog, c. to deſtroy the game, 
ind be convict by one or two witneſſes, before a juſtice of peace 
where the offence was committed, he ſhall forfeit 5/. a moiety to 
the informer, a moiety to the poor, to be levied by diſtreſs and ſale by 
warrant of ſuch juſtice; or, if no goods, to be ſent to the houſe of 
correction for three months, and for any ſubſequent. offence for four 
months, 
| {It is no objection to an information on this act, that it is not gui 
tum. Rexv. Lovet, H. 37 Geo, 3. 7 F. + I52.] | | | 
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(On an information, charging the defendant with keeping and 
uſing a dog and alſo a gun on the ſame day, he can be convicted in 
only one penalty. Bid.) | | 1 1 1 
a * if he be convicted by his confeſſion. Per three F. 2 Med. 
a, 04. | x > 
The conviction ſhall be quaſhed, if it does not ſhew that the party 
was not qualified. R. Mod. Ga. 40. | 
Tho' it ſays, that he was perſona diſſoluta. Med. Ca. 40. 
* moe be not proof that the hare, Sc. was found upon him 
419. Ca. 57. 5 | | 
[A conviction for keeping a gun, on flat. 5 Ann. c. 14. is ill, and 
= be quaſhed. Rex v. Gardner, T. 11 Geo. 2. Str. 1098. Andr. 
85. 
[A gun is not neceſſarily to be taken to be an engine to kill game; 
and if on trover defendants juſtify, they muſt allege and ſhew the 
ule. Wingfield v. Stratford, H. 2 5 Geo. 2. 1 Will. 315.) 
(In a conviction on this ſtatute, evidence * that * defendant kept 
Vol. IV. .. * and 
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5 and uſed a gun to kill and deſtroy the game,” is ſufficient, without 
"ſetting forth the evidence at length. 2 T. R. 18.] x 

[Hound is not within flat. 5 Ann. c. 14. Hooker v. Wilkes, I. 

13 Geo. 2. Str. 1126.) | ROY 
_ [Conviction for keeping greyhound and killing hares, quaſhed for 
not ſetting forth that the ef daint was not qualified, as he has nt 
iool. Sc. The defendant appeared.) | 

[Convition for keeping a lurcher, good. Rex v. Filer, H. 8 Ge. 
Sir. 496.] | 
[May be on confeſſion. Rex v. Gage, H. 9 Geo. Str. 546.} 

1 his conviction only avers generally that defendant is not quali- 
fied, without averring that he has not the particular qualifications in 
the ſtatute, it is bad. Rex v. Hill, H. 12 Geo. 2 Ld. Raym. 1415.) 
The conviction muſt fet out the ſummons. Rex v. Hawker, I. 
8 Geo. 2. B. R. H. 130.) | | 

[A conviction is good which lays the offence to be done in a ville, 
without naming the pariſh ;z and if the ville is extraparochial, the in- 
former ſhall have the whole penalty. Rex v. Wyatt, P. 1 3 Ge. 
Ld. Raym. 1478. : 

If the juſtice commits the perſon convicted without endeavouring 
to levy the penalty by diſtreſs, an action for falſe impriſonment lies. 
Hill v. Bateman, J. 12 Geo. Str. 7510.) | | 

[If a game-keeper ſhoot an unqualifed perſon's dog, who there- 
upon ſhoots the game-keeper's, and behaves inſolently, the judge 
will direct very conſiderable damage. Per Hardwicke C. Roy v. D. 
of Beaufort, J. 1741, 2 Atkyns, 190. 

[A convidtion on the 4& 5 V. MM. is good, without ſaying the 
party is a diſſolute perſon, or that he did unlawfully hunt, or that the 
juſtice was then a juſtice. Rex v. Chipp, T. 12 Ges. Str. 711.) 

[A clothier and alehouſe-keeper was found by jury to be an inferior 
tradeſman, within 4 & 5 V. H. Wickham v. Walker, IM. 11 G.2. 
Barnes, 125.1 7 

[A clothier was determined fo to be by B. R. Bennet v. Hallois, 
P.gW.3. It is ſaid Holt C. J. held every tradeſman not qualified 
to be an inferior tradeſman. So thought Bathurſt J. and Clive J. 
contra Willes C. J. and Nee! J. Buxton v. Mingay, J. 30 & 31 G. 2. 
2 Wilf. 70.) | | 
© [Indiftment does not lie for killing hares. Rex v. Towning, M. 

12 Geo. 2. 302. | | 

[By ft. 26 Geo. 2. c. 2. actions for the recovery of any penalty may 
be brought before the end of the ſecond term after the offence.) 
By. J,. 28 Geo. 2. c. 12. every perſon, qualified or not, who offers 
game to ſale, is liable to the penalties on higlers, Qc. offering to ſale, 
by 5 Ann. c. 14. And game found in the poſſeſſion of poulterer, Ca 
is deemed expoſing to ſale.) 1 | | „ 
[By . 10 Geo. 3. c. 18. perſon ſtealing any dog, or receiving it 
knowing it to be ſtolen, convicted before two juſtices, forfeits from 
20/. to 20/.-or impriſonment from twelve to fix months, and for ſe- 
cond offence from 501. to 30l. or from eighteen to twelve months im- 
priſonment, and whipping.] 2 

[Juſtices may grant ſearch-warrant, and if dog or dog-ſkin found, 
to reſtore it, the party knowing it ſtolen, or the {kin to be the {kn fo 
a dog ſtolen, ſubjeCt to ſame penalties: appeal final, and no ccrνν. 


Py] 


= F 


[By fat. 13 Geo. 3. c. 80. perſon killing hare, pheaſant, '&c. or 
uſing gun, dog, engine, Sc. to kill or take, between ſeven at night 
and fix in the morning, from 12th October to 12th February, and be- 
tween nine at night and four in the morning, from 12th February to 
12th Ofober, convicted before one juſtice, forfeits for firſt offence 
from 20/. to 10/. and for ſecond from 3o/. to 20/. and coſts, or for 
want of diſtreſs ſhall be committed for three months; and for offence 

after ſecond conviction, ſhall be committed till quarter ſeſſion, or 


ive ſurety to appear to indictment, and if convicted, forfeits p01. 


and cots, or for want of diſtreſs, committed from twelve to fix 
months, and publickly whipt. Half forfeiture to informer, half to 


; r. of en | | 0 
115 or uſing engine on Sunday or Chriſimas-Day, liable to like 


penalty .] ; 
Juſtice where offence committed, may grant warrant, to be in- 


dorſed by juſtice in another county, where offender lives, and the 
offender thereby be brought before the firſt juſtice, or diſtreſs made. 
Appeal, no certiorari.] RG 

[By the /f. 8 Geo. 19. a plaintiff may proceed to recover a pecu- 
niary penalty, by a conviction before a juſtice of peace, or by action 
of debt, Sc. with double coſts, before the end of the next term after 
the offence.] 


Highway. 
As to highway, vide Chimin. 
Hue and Cry. 
As to hue and cry, vide Hundred, (C 1, &c.)—Pleader, (2 8 1, Cc.) 


(B 50.) Labourers. 


(B go.) Who are compellable t9 work.) By the f. 5 El. 4. in hay 
or harveſt- time, any juſtice of peace, or conſtable on requeſt, Cc. 


may cauſe all artificers, meet to labour, to ſerve by the day for reap- 


ing or inning of corn or hay, and on refuſal complained of to the 
conſtable, &c. he ſhall ſet him in the ſtacks for two days and a night, 
and for neglect himſelf ſhall loſe 40s. Vide Apprentices, peſt. (B 53, 
Te.) —Servants, poſt, (B 58, Oc.) e | 

Perſons accuitomed to go into other ſhires for harveſt-work, and 
having none in their own town or county, may ſtill do ſo, if not re- 
tained in ſeryice, and having a teſtimonial from a juſtice of peace or 
mayor, boy which they ſhall give but one penny. _ 


(B 51.) For what wages.) Juſtices of peace, or, mayor, by the 
J. 5 El. A. at Eaſter ſeilions, e. may appoint wages of all labourers, 
artiſicers, and workmen, by the day, week, month, or year, witin 
meat or without, and by the great, for mowing, reaping, threſhing, 
ditching, Sc. by the rod, foot, Cc. and certify the ſame into 
Chancery, Sc. or, by the ft. 1 Fac 6. cauſe the ſame ingroſſe d under 
their hands and ſeals to be proclaimed, &c, and if any give more 
Wages, on conviction, before the ſaid juſtices of peace or head officers, 
he ſhall forfeit 51. and be impriſoned ten days without bail: and any 

Le? en Nn 2 | ' perſon 
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perſon taking more wages, on conviction before the ſaid juſtices or 
two of them, ſhall be impriſoned twenty-one days without bail, 
And every promiſe, gift, Sc. contrary, is void. 3 


(B 52.) Miſdemeanor.] By the ft. 5 El. 4. all Iabourers, hired b 
the day or week, betwixt the midſt of March and September, ſh 
continue at work from ſive in the morning till between ſeven and eight 
at night, unleſs two hours and an half for meals; and from ſpring of 
day till night betwixt the midſt of September and March, on pain of 
1 d. for every hour abſent. | 
And none, retained for any work in the great, ſhall depart with- 
out finiſhing it, unleſs for non-payment of hire, for the ſervice of the 
queen, with licence of the- maſter, or for other lawful cauſe, on pain 
of impriſonment for a month without bail, and forfeiture of 51. to 
be recovered by action of debt in the king's courts of record. 

And if a labourer malic:vaſly make an aſſault or affray on his 
maſter, miſtreſs, or dame, or other who hath the charge or overſight 
of him, on conviction before two juſtices of peace, or mayor, &c. by 
confeſſion or two witneſſes, he ſhall ſuffer impriſonment for a year, 
or leſs, at the diſcretion of the ſaid juſtices, or mayor, and two 
others of tlie corporation: and, if the offence require, ſhall receive 
ſuch other open puniſhment, as the juſtices of peace at the quarter 
ſeſſions, or the mayor, and four of the corporation, ſhall think meet, 
fo as not to extend to life, or limb. | — 

[By 20 Gee. 2. c. 19. one juſtice may hear maſter's complaint of 
miſdemeanors, miſcarriage, or ill behaviour of yearly ſervant in huſ- 
bandry, or any artificer, handicraft, miner, collier, keelman, pit- 
man, glaſsman, potter, or other labourer, and puniſh by commit- 
ment to hard labour, not exceeding a month, or by abating wages, or 

by diſcharge from ſervice ; and ſo to hear ſervant's complaint, and 
diſcharge him gratis.] | | 
[Appeal lies to quarter ſeſſions, which determines finally, with 
coſts to 405. and no certiorari lies.] | 

[By ff. 31 Geo. 2. c. 11. this act is extended to ſervants in huſband- 


ry for any time leſs than a year. 


(B 53.) Apprentices. 

So, juſtices of peace have juriſdiction by ſeveral ſtatutes for the 
good order or regulation of apprentices. Vide Labourers, ante, 
(B 50, &c.)—Servants, poft. (B 58, c.) 

By the . 5 El. 4. juſtices of peace, and mayor, &c. ſhall meet 
yearly between Michaelmas and Chriſtmas, and between Lady-day and 
Midſummer, to inquire of and execute all articles of that ſtatute ; and 
ſhall have 5 f. per diem a-piece for every day (not exceedin three days 
at a time) whereon they ſhall meet for ſuch purpoſes, to be paid out 
of the forfeitures, &c. in ſuch manner as at quarter ſeſſions : | 
two juſtices of peace, (1 Jr.) and mayor, Sc. may hear and de- 
termine all offences, Cc. by indictment, tc. at the ſeſſions, and 
award execution and eſtreat fines, &c. a moiety whereof ſhall go to 
the queen and a moiety to the proſecutor z but, in a corporation, 
ſhall go to the corporation, to be levied by a perſon appointed by the 
mayor, Cc. in ſuch manner as any fines, Cc. granted to them by 
charter. | * e eee Tho 


, 
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Thoꝰ the ſtatute gives the forfeitures in a borough to the corporation, 
vet that ſhall be intended only of the king's moiety, and not the 
moiety of the informer. Dub. Mo. 886. Hob. 183. R. Cro. Car. 


316. | 


(B 54.) Who may take them.) By the ft. 5 El. 4. every houſholder 
twenty-four years of age, uſing an art, myſtery, or manual occu» 
pation in a city or town corporate, may take as apprentice by in- 
denture for ſeven years at leaſt, as in the city of London, the ſon of 
a freeman, not of 24: huſbandry, nor being a labourer, but dwellin 
in the ſame or other city or corporation, ſo as his time expire not till 
his age of twenty-four years: and in a market town may take ap- 
prentice, &c. te chi of an artificer in the ſame or other market 
town, not uſing huſbandry, nor being a labourer. | 

Provided, a merchant, mercer, draper, goldſmith, ironmonger, 
embroiderer, or clothier, in a city or corporation, ſhall not take an 
apprentice (unleſs his own ſon) whoſe parent hath not 40 C. per annum 
inheritance, or freehold; nor, in a market town, &c. whoſe parent 
hath not 3 /. per annum, & c. to be certified under the hands and 
ſeals of three juſtices of peace where the eſtate lies, to the head officer 
of the city, corporation, or market town, to be inrolled, Cc. but 
twenty-ſix, viz. a ſmith, wheelwright, ploughwright, millwright, 
carpenter, &c. may take an apprentice, tho' the parent hath no 
lands, | : | 
An houſholder uſing half a plowland in tillage, may take appren- 
tice any above ten and under eighteen years old, to ſerve in huſbandry 
till the age of twenty-four, or twenty-one years at leaſt. 

And every contract, &c. to take an apprenfice contrary to this 
act, is void; and he who takes, forfeits for every apprentice 104. 

By the ſame flatute, a clothmaker, fuller, ſhereman, weaver, tay- 
lor, or ſhoemaker, having three apprentices, ſhall keep one journey- 
=—_ * for every other apprentice, another journeyman, on pain 
of 10/. 


(B 55.) Who may be bound apprentices. By the parent, &c.) By 
the common law, after his full age, a man may bind himſelf ap- 
prentice, Þ 

So, he may be hound by his parent before. 

So, by the cuſtom of London, an infant, after his age of fourteen, 
and before twenty-one, may bind himſelf to be apprentice by in- 
denture to a freeman of London. Vide 21 Ed. 4.6. a. if he be nc 
married. 2 Rel. 305. Vide Cro. El. 653. | 

So, by cuſtom, in other cities, boroughs, &c. 9 H. 6. 8. a, 

And, by the cuſtom of London, he ſhall be bound by his covenant 
to ſerve for ſeven years ; and the maſter ſhall have ſuch remedy as if 
he was of full age: and therefore, the maſter ſhall have covenant if 
* from Nis ſervice. R. 1 Mod. 271. Semb. Ma. 125. Vide 
2 Keb. 687, | 
So, the maſter may give him correction, or bring him before a 
Juſtice of peace. Vide 21 Ed. 4. 6. a. 1 Mod. 271. 

And it is ſufficient to ſay, that by the, cuſtom he ſhall have zale re- 
medium, &c. without ſaying — that he ſhall have covenant. 

R. 1 Med. 271, | 
| Nn 3 So, 
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So, now, by the fl. 5 El. 4. an apprentice bound under the age of 
21 years to ſerve, ſhall be obliged as if of full age. | 

I [An apprentice of 17 years of age and upwards, bound by indenture 
(which ſtated her to be 14,) for ſeven years, is entitled to be dif. 
charged at 21. Ex parte Davie, B. R. J. 34 Geo. 3. 5 J. R. 7135. 
And covenant lies for not ſerving. Adm. Hut. 63. R. cont. Cs. 
Car. 179. Vide infra. 

50, covenant lies by the cuſtom of Londen, tho' the indenture be 
not inrolled purſuant to the cuſtom. R. 2 Rol. 305. Pal. 361. 
But by the common law, without ſpecial cuſtom, an infant cannot 
bind himſelf to be an apprentice. R. 21 Ed. 4.6. a. D. 2 Cre. 494. 

[ 2x. Whether an indenture of apprenticeſhip made by an infant, 


being for his benefit, is voidable by him? Aſberft v. Burtles, B. R. 


E. 36 Geo. 3. 6 T. R. 65 2. | 

[But it is not avoided by the act of his leaving his maſter's ſervice, 
and going into another ſervice. d. Vide Rex v. Hindringbam, Ii. 
36 Geo. 3. G J. R. 557. | 
- So, tho' bound by a cuſtom, covenant does not lie upon a collateral 
covenant, tho' uſual in an indenture of apprenticeſhip : as, that he 
ſhall not uſe unlawful games, embezzle the goods of his maſter, Er. 
R. per two J. Winch. cont. Hut. 63, 64. Win. Rep. 64. . 
. So, covenant does not lie for not ſerving, where an infant binds 
himſelf, ſince the ff. 5 El. 4. R. Cro. Car. 179. Vide ſupra. 

If the apprentice marry, it is a breach of the covenant, but he ſhall 
not be diſcarded. 2 Yer. 492. | 

So, by the cuſtom of London, if the indenture be not inrolled with- 


in a year, upon a petition in French, to the mayor and aldermen, and 
a ors ame againſt the maſter, if the omiſſion of inrollment was not 


by default of the apprentice, (for it ſhall not be inrolled if the appren- 
.tice does not appear in perſon,) the apprentice ſhall be diſcharged, 
and may ſerve another maſter. R. Pal. 361. 2 Rol. 3og. 
None ſhall be bound apprentice, or diſcharged without deed, 
1 Sal. 68. | | | 
And the deed ought to be inrolled. 2 Ver. 492. 64. 
Nor, . can he be aſſigned but by cuſtom. 1 Sal. 68. 
An apprentice is not bound to ſerve the executor of the maſter. 
Baxter v. Bui field, P. 20 Geo. 2. Str. 1266.] | 
kut, if he continue, with his own conſent, and that of all other 
parties, it is a continuation'of the apprenticeſhip. Doug. 70.] 
So, an apprentice to a waterman, which is a voluntary ſociety, 1s 
not within the cuſtom of London, and cannot be bound under age. 
R. Med. Ca. 69. 
By the f. 5 El. 4. if any required to ſerve in huſbandry, or other 
art, refuſe, on complaint to a juſtice of peace, or mayor, Cc. he 
may ſend for him, and if he find him meet for that art, may commit 
him till he will be bound as an apprentice. Provided, none above 
twenty-one years of age be compelled to he bound. 
When a man ſhall not uſe a trade, unleſs he was an apprentice for 
ſeyen years, vide in Trade, (D 5, &c.) 


(B 56.) By the Pariſh.) By the ft. 43 El. 2. the churchwardens 
and overſeers, with the aſſent of two juſtices of peace, (1 Q.) ma! 
raiſe a ſtock to put out poor children apprentices, and may bind ſuc 
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children where they ſee convenient, till ſuch man child be twenty- 
four years old, ſuch woman child twenty-one years, or till her 
marriage. | : : | 2s 
[A pariſh indenture of apprenticeſhip aſſented to by two juſtices 
ſeparately, is void. 3 T. R. 380. 8 e FR: 
And no ſettlement is gained by ſerving under it. Bid.) 
If, in the cloſe of the indenture, it be ſaid that the maſter, at the 
end of the term, ſhall give the apprentice two ſuits of cloaths, this is 
ill; for the juſtices can only order him a maintenance as an ap- 
prentice z they cannot order him any thing after the term 1s ended. 
1 Sef. Ca. 48.] | | | 
As to the employment of money given to bind out poor appren- 
tices, vide 7 Fac. I. c. 3. ; 5 
And the juſtices of peace ſhall compel the maſter to receive an ap- 
prentice in huſbandry, tho' not in trade. Per three F. Holt. cont. 
Carth. 94. R. 1 Sid. 99. YT 
[Upon the ff. 5 El. 4. (Fide Sal. 67.)) | 
And a perfon occupying lands within a pariſh, is compellable to 
receive a pariſh apprentice, -tho' he do not reſide within that pariſh. 
3 J. R. 10). £ e 
[So, tho' it be enacted by 20 Geo. 3. c. 36. relative to the binding 
of poor apprentices within particular incorporated diſtricts, that no 
perſon ſhall be bound to receive any ſuch apprentice, unleſs he be an 
inhabitant and occupier in the parith where ſuch child lives, it is nor 
neceſſary that the maſter ſhould actually reſide in the pariſn; if he be 
an occupier there it is ſuſſicient: inhabitant and occupier are to this 
purpole ſynonymous terms. Id. 523.] | | 
[Where ſeveral perſons hold land in partnerſhip, ſome of whom 
actually reſide on it, and others reſide at a diſtance in another pariſh, 
the latter as well as the former are hound to take apprentices, if in 
other reſpects they are ſit perſons to take them. Rex v. Barwick, 
M. 37 Geo. 3. 7 T. R. 33.] . af 4 
By the /. 3 Car. 4. all to whom the overſcers ſhall bind any chil- 
dren apprentices, may receive and keep them as ſuch, and were com- 
pellable to receive them. Per three F. 1 Lev. 84. 3 Med. 270. X. 
i Sal. 67. Sho. 77. | | ky 
By the ,. 8 & 9g . 3. zo. any perſon to whom a poor child is ap- 
pointed to be bound, puriuant to the /. 43 El. 2. refuſing to receive 
and provide for i-, and execute a counterpa: t of the indenture, thall, 
on conviction betore two juſtices of peace by oati-of one church- 
warden or overſeer, forfeit 1c/. to be levied by diſtrets and ſale, 
Sc. to the uſe of the poor: ſaving an appeal to the next quarter 
ſeſhons, | | 2 
If the ſeſſions upon appeal difallow the order, becauſe the maſter 
is a merchant; it will be good: for they are the judges who. are, 
proper. R. Sal. 391. vid. ace. It. 389. Loft. 79. 0 
A poor child may be bound by the pariſh officers to a perſon re- 
* in another pariih. Rex v. S. Morgaret's, Lincoln, H. 13 G. 3. 
C. 226. | 1 | 
Uf a poor boy be bound apprentice by the piriſh officers with the 
conſent of two juſtices of the county to a maſter reſiding in a different 
_ parth and county, and all the parties, except the apprentice, ſign | 
the indenture, the apprentice will gain a ſettlement in the pariſh of = 
Nn4 | ----. We 
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the maſter, by refiding there 40 days under the indenture. Rex y, 
Nettingham, H. 29 Geo. 3 2 T. R. 726.] | | 
[By A. 18 Gee. 3. c. 47. boys ſhall be bound apprentices by the 

pariſh, till twenty-one years of age.) 
[As to binding poor apprentices to the ſea ſervices, vide 2 3 
Ann. c. 6. 12 Geo. 2. c.17.] | | 


(B 57.) How puniſhed, or diſcharged.) By the ft. 5 Zl. 4. if the 
maſter miſuſe, or give cauſe of complaint to the apprentice, or he do 
not his duty to his maſter, a juſtice of peace, or mayor, may take or- 
der between them as equity requires: and if, for want of conformity 
in the maſter, the juſtice of peace or mayor- cannot compound the 
matter, he may bind the maſter to the next quarter ſeſſions of the 
county or corporation, where, if they think meet, four juſtices of 
peace, (1 Qu.) or mayor, with three of his brethren, may under 
hand and ſeal to be inrolled, &c. declare the apprentice diſcharged, 
and the cauſe thereof: and if fault be in the apprentice, ſuch juſtices, 
or mayor, with his aſſiſtants, may order ſuch correction as they think 
meet. E 

Tho! the ſtatute ſays ( for want of conformity in the maſter, &c.) yet 
the juſtices at quarter ſeſſions may diſcharge an apprentice upon his 
2 as well as upon complaint of the maſter. R. 1 Sand. 315, 
1 Sal. 67. | 8 | 

And the parties may come originally to the ſeſſions, without coming 
firſt to a juſtice of peace, or mayor. Dub. 1. Saund. 316. Per 
two J. Holt. cont. 1 Sal. 67. R. Sal. 68. 491. Carth. 198. cont. 

[Seſſions have original juriſdiction to diſcharge apprentices. Rex 


v. Davie, T. 12 Geo. Str. 704. Rex v. Heaſeman, B. R. H. 101.) 


lt muſt appear on an original order of ſeſſions to diſcharge an ap- 
prentice, that the maſter was preſent, or ſummoned. Rex v. Eaſ- 
man, P. 8 Geo. Str. 1013, B. R. H. 101.] 

[Uſing him unkindly, and refuſing to provide for and entertain 


him, is not ſufficient ground; there is a power to oblige the maſter 


to entertain him; and ufing unkindly is too looſe. Bid.) 
| [Cannot diſcharge the maſter from his apprentice for the appren- 


tice's incurable fickneſs ; the maſter is to provide for him in ficknels 


and in health. Rex v. Hales Owen, T. 4 Geo. Str. 99.) | 
[Apprentice ſhall not be diſcharged, only becauſe his maſter de- 
clar:s he will not take him again. Rex v. Davie, T. 12 Geo. Str. 704. 
If the maſter licenſe a ſervant to depart, he cannot afterwards 
revoke it. R. Mod. Ca. 70. | 
The juſtices of peace may diſcharge an apprentice, tho' the maſter 
does not appear, by which his recogniſance is forfeited, R. Sal. 67. 


490. 

If the apprentice be diſcharged, the maſter ſhall be diſcharged of 
courle. KR. Sal. 471. 2 
If the 22 diſcharge the apprentice, the covenants are diſ- 
charged of courſe. - 5 Med. 140. 


If the juſtices diſcharge the apprenticcſhip, they may order reſti- 
tution of the money as conſequent. R. P. 13 W. z. Sal. 67, 68. 
490. [Contra Str. 720 . W 

oo the point ſeems row eſtabliſhed that they may. 1 Ali. 
149.] „ 


But 


But the juſbices cannot 1 an apprentice to a trade, not ex- 
preſſed in the ſtatute. R. 5 Mad. 140. R. Sal. 471. 490. {2 Ld. 
Raym. 1410. 1 Str. 663. contra. ] 


They cannot order an executor to maintain the apprentice, where 


the maſter dies. R. Sh. 405. 1 Sal. 66. 
They cannot diſcharge, unleſs it be by order under the ſeals of the 
juſtices. R. Carth. 198. _ | | 
Let guoad his maintenance, the covenant is not diſcharged by the 
death of the maſter. Semb. 1 Sal. 66. fi 5 
[The juſtices have a concurrent juriſdiction with the mayor's court 
over apprentices to freemen of London, bound and inrolled there but 
living in another county. Rex v. Collingbourn, M. 12 Geo. Str. 663. 
21d. Raym. I410,] | 
[By ff. 20 Geo. 2. c. 19. on complaint of a pariſh apprentice, or 
one with whom not more than 5/. was paid, two juſtices may ſum- 
mon maſter and diſcharge apprentice, without fee.] 
[So, on complaint of maſter, they may commit apprentice to hard 
labour for a month, or diſcharge him.) 
[By /. 6 Geo. 3. c. 25. if apprentice abſents himſelf from ſervice be- 


fore time expired, he ſhall ſerve for ſo long time as he has abſented 


himſelf, or make ſatisfaction, or be committed to the houſe of cor- 
rection for three months: this extends not to apprentices giving more 
than 10/. or after ſeven years elapſed beyond their term. ] 


(B 58.) Servants. 


(B 58.) Retainer.) But the ,. 5 El. 4. every retainer contrary to 


that ſtatute 1s void. And every ſervant retaingd in huſbandry, or 
any of the thirty arts there mentioned, ſhall at his departure have a 


teſtimonial under the ſeal of the corporation, or of the conſtable and 


two other houſholders of the pariſh, declaring the place of his laſt 
ſervice and lawful departure; and if retained again, without ſhewing 
ſuch teſtimonial to the head officer of the pariſh, he ſhall be im- 
priſoned till he procure one, and if not procured in 21 days, be whip- 
ped as a vagabond; and any, retaining ſuch ſervant without ſhewing 
ſuch teſtimonial, ſhall forfeit 51. Vide Labourers, ante, (B 50, &c.)— 
2 (B 53, Ec.) | 


fa man rctain another generally, it ſhall be intended for a year. 


F. B. N. 168. H. Co. L. 42. ö. 


If he retain another for 40 days, another may retain the 3 — 
72 


— 1 the firſt retainer was not according to the ſtatute. F. 
168. F. | | 


If a man retain another juxta formam flatuti without mention of 


wages, the retainer is good, and he ſhall have the wages, which are 


limited by the juſtices purſuant to the ſtatute. Semb. Bro. La- 
bourer, 1. | 


Jo, if a man retain a ſervant, without ſaying for what office, it 
is good. Dalt. 185. ; 
So, a retainer conditionally is good. Semb, Bro. Labourer, 23. 


Dalt, 85. | 

90, a retainer for two or three F. N. B. 168. XK. 

But a retainer by an inſufficient man is void. Semb. Bro. Labourer, 
25. F. N. B. 108. H. 


A retainer to ſerve when required, is good only upon _ 


F. N. B. 168. F. 
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By a retainer a man is in ſervice by law, tho he does not aQually 
come to his ſervice. Awarded, Bro. Labourer, 9. 11. | | 


(B 59.) For what time.] By the ft. 5 El. 4. none ſhall be retained 
in any of the ſciences of clothier, clothweaver, tucker, fuller, cloth- 
worker, ſhereman, dyer, hoſter, taylor, ſhoemaker, tanner, pew. 
terer, baker, brewer, glover, cutler, ſmith, farrier, currier, ſadler, 

1 ſpurrier, turner, capper, hat or feltmaker, bowyer, fletcher, arrow. 
4 head-maker, butcher, cook or miller, for leſs time than a year. 

bh A retainer generally ſhall be intended for a year, for that is pur. 
| ſuant to the ſtatute. F. N. B. 168. H. Co. L. 42. b. 


| IE Yet a man may retain another for two or three years. F. N. g. 
| 168. K. = 
Or, for life; but ſuch retainer is out of the ſtatute. Bro. Labour- 
er, 44. | | | 


(B 60.) For what wages.) By the ft. 5 El. 4. juſtices of peace, or 
mayor, &c. at Eafter ſeſſions, or in fix weeks after Eaſter, on pain of 
10 J. a- piece, (unleſs out of the county or abſent by ſickneſs, Oc.) ſhall 
appoint the wages of any ſervant whoſe wages by any law in time paſt 
have been rated by the year, &c. and before the 12th of ul certify 
the ſame with the cauſes thereof into Chancery, whereupon proclama- 
tions may iſſue for the obſervance, Cc. which ſhall be recorded, &. 
and proclaimed and poſted on market day before Michaelmas. But 
the juſtices may certify the continuance of the laſt year's wages, and 
then the firſt proclamation ſhall be in force till a new proclamation 

for new rates be ſent down. | 

And if any perſon, after ſuch proclamation publiſhed, ſhall give 
more wages, on conviction before the ſaid juſtices of, peace or head 
officers, he ſhall forfeit 5 J. and be impriſoned ten days, without bail: 

and any perſon taking more wages, on conviction before the fail 
2 or two of them, ſhall be impriſoned twenty-one days, with- 
out bail. | 

By the /f. 1 Fac. 6. the wages, being rated and ingroffed under 

hands and ſeals of thoſe who rated them, need not be certified into 

Chancery, but the ſheriff or mayor, Sc. may cauſe proclamation of 

them in as many places as they think convenient, which every one 

| ſhall be bound to obſerve, as if the proclamation had been ſent dowi 
after a certificate, &c. | | 8 

But the ff. 5 El. does not extend to wages of a coachman, or other 
ſervant, not retained in huſbandry. R. 2 Jon. 47. K. Sal. 44 

Mod. Ca. 204. Vide infra. | | 

And juſtices of peace cannot impriſon for non-payment of wages, 
without an indictment. $5 Med. 419. 

Yet for wages in huſbandry, ſettled by the ſeſſions, the juſlics 
have taken upon them, and are allowed to order the payment. 


41. 
7 And if it appears that they are wages in huſbandry, tho' not wii! 
are ſettled, it is ſufficient, if nothing appears to the contrary. Per 
tevo J. Sal. 441. Semb. Sal. 442. | 
So, it ſhall be intended wages in huſbandry, unleſs the contra!) juſtice 
appears. R. Sal. 484. | think | 


But juſtices of peace have no authority to make an order for i 
| | Volts 
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ants! wages, except where the party is retained in huſbandry for a 
year, according to the ff, 5 El. 4. R. Carth. 156. 

(Juſtices have only juriſdiction in huſbandry ; order ought to ſhew 
it was a matter within their juriſdiction; indictment quaſhed for want 
of it. Per Parker Ch. J. and Pratt J. contra Eyre J. Rexv. Helling, 
Str. 8. Salk. 441. 484. contra.) ; | | 

{Order for wages in huſbandry good, tho' it does not appear that 
the maſter was preſent, nor how long the ſervice was, nor what wages 
per annum. Atkyns's Caſe, H. 5 G. Fort. 318. 
[Juſtice may order payment of wages. Per 


Cur. Shergold v. Hol. 
lay, M. 8 G. 2. Str. 1002.] 


- 


ſummons. id.] 

[By ff. 20 G. 2. c. 19. one juſtice may determine diſputes between 
maſters and yearly ſervants in huſbandry, and between maſters and 
any artificer, handicraft, miner, collier, keelman, pitman, glaſſman, 


order payment not exceeding 101. to ſervant, and 5/. to artificer, 
and on non-payment for twenty-one days, diſtreſs.) | 


(B 61.) Who are compellable to ſerve.) By the ff. 5 El. 4. every 
perſon unmarried, or under thirty years of age, brought up in any of 
the ſaid thirty trades, and not allowed under the hands and ſeals of 
two juſtices of peace, or mayor and two aldermen, to have 40 s. per 
annum, or 10 J. value in goods, nor being otherwiſe retained, nor 
having any farm or tillage, on requeſt by any uſing the trade he was 
brought up in, ſhall not refuſe to ſerve for the wages limited, Cc. on 
pain as for departing from ſervice. Vide poſt. (B 63.) | 

And perſons, between the age of twelve and fixty, not being an 
apprentice or otherwiſe retained, nor a gentleman born, nor a ſcholar 
in an univerſity or ſchool, who hath not 40 s. per annum, nor 10/. in 
goods, nor a parent living worth 10/. per annum, or 40 J. in goods, 
nor any farm, on requeſt, Sc. ſhall be compelled to ſerve in huſ- 
bandry for a year, at the ſet wages, on the like pain. 

And two juſtices of peace, or mayor and two aldermen, may ap- 
point a woman, between the age of twelve and forty, unmarried, and 
out of ſervice, to ſerve by the year, week, or day, for ſuch wages and 
in ſuch manner as they think meet, and on refuſal, &c. may commit 
her to ward, till ſhe ſhall be bound to ſerve. | 
Gentlemen, &c. who cannot be compelled to ſerve, if they co- 
venant to ſerve, are bound by it; and an action lies for breach of co- 
venant. F. N. B. 168. E. IT 


B 62.) A iſdemeanor in ſervice.) By the fe. 5 FL 4. if a ſervant 
maliciouſly affault or make affray on his maſter, miſtreſs, or dame, or 
other who hath the charge or overſight of him, on conviction before 


he ſhall ſuffer impriſonment for a year or leſs, at the diſcretion of the 
laid jultices, or mayor and two others of the corporation; and, if the 
o#ence require, ſhall receive ſuch other open puniſhment as the 
juſtices at quarter ſeſſions, or mayor and four of the corporation ſhall 
think meet, ſo as not to extend to life or limb. | If 


[But he cannot grant a warrant to apprehend the party, only a 


3 
n 


potter, and other labourer, tho' no rate of wages is ſettled, and may 
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If a ſervant promiſe or covenant to ſerve, and do not ſerve, he 
ſhall fuffer as for departing from ſervice. 5 

[With reſpect to fervants ſetting fire to dwelling houſes or out- 
houſes, ſee f. 6 Ann. c. 31. / 3. and 14 Geo. 3. c. 78. /. 84.) 


G 63.) Departure from ſervice.) By the fl. 5 EL 4. none ſhall 
put away a ſervant, or depart from ſervice before the end of his term 
- unleſs for cauſe to be allowed by a juſtice of peace, or mayor, G. 
and none ſhall put away a ſervant, or depart from ſervice at the end 
of his term, without a quarter's warning before, on pain that the 
maſter forfeit 40 5. unleſs he prove ſufficient cauſe for ſuch putting 
away, before juſtices of oyer and zerminer, of aſſiſe, or of the peace, 
at quarter ſeſſions, or before mayor and two aldermen of a corpora- 
tion; and the ſervant, if found faulty on proofs, and examination 
before two juſtices of peace, or mayor and two aldermen, ſhall he 
committed without bail, till bound to continue in the ſervice, and 
then delirered without fee to the gaoler. And if a ſervant depart 
into another ſhire, the juſtices of the peace of the county or cor- 
poration may grant a capias to the ſheriff, or head officer of the place 
where ſuch ſervant is returnable before them when they pleaſe, fo as 
they commit the ſervant come by ſuch proceſs, till x find ſurety 
honeſtly to ſerve, c. vide ft. 24 G. 2. c. 55. 

[The diſcharge of a ſervant by a Juſtice is an act of juriſdiction, and 
ſhould be by order in writing. Rex v. Hanbury, T. 26 C27 G. 2. 
B. S. C. No. 115.) | 

[It was holden that an order for diſcharging a ſervant from her 
maſter's ſervice under this ſtatute was void, (and not merely voidable,) 
becauſe it did not appear on the order itfelf that ſhe was a ſervant 
in huſbandry." Rex v. Hulcott, H. 36 Geo. 3. 6 T. R. 583.] 

chere muſt be a hearing, and ordering, (in writing,) and a reaſon- 
able cauſe. B. S. C. No. 115. 

LA.. Whether the inſanity of a ſervant be a good cauſe of diſ- 
charge? Rex v. Hulcott, H. 36 Ges. 3. 6 I. R.g83.] c 

[A ſervant's marrying is no reaſonable cauſe for diſcharge ; for it 
is not a miſdemeanor; and nothing elſe is a cauſe. B. S. C. No. 


115. 5 

Nene ſhall depart, and be retained again, without a teſtimonial, 
t&r. Vide Retainer, ante, (B 58.) " : 

If a ſervant depart from his ſervice, he ſhall loſe his whole wages. 
Bro. Labourer, 40. 

But if he depart with the conſent of his maſter, he ſhall have hi 
wages for the time he ſerved. id. 38. 8 5 

Before the ff. 5 El. a denial of wages, meat or drink, was cauſe 
for a ſervant to depart from ſervice. F. N. B. 168. L. 

So, a battery. F. N. B. 168. L. 2, f 

Or, licence of the maſter. F. N. B. 168. L. 

But marriage was not, and the huſband could not take the wife 
out of ſervice. Bro. Labourer, 18. F. N. B. 168. N. 

If a ſervant be drawn away, the maſter may re- apprehend him, and 
keep him in ſpite of him. F. N. B. 168. P. 

{And treſpaſs on the caſe will lie for enticing away a journeyman, 
who works by the day or piece, before his work is finiſhed. Harte. 


Aldridge, B. R. E. 14 Geo. 3. Cowp. 54. [With 
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[With reſpect to diſputes between filk maſters and their workmen, 


22 G. 3. c. 40. 13 G. 3. c. 68.] | 
[As to diſputes between clothiers and their workmen, vide 4 Ed. 4. 


29 G. 2. c. 33. 30 G. 2. c. 12. 14 C. 3. 6.25] 

[As to diſputes between maſters and their ſervants in the woollen, 
linen, fuſtian, cotton, and iron manufaCtures, wide 1 An. ff. 2. c. 18. 
12G. 2. c. 8.] | 
| in the leather manufactures, wide 13 G. 2. c. 8. 

[In the making of hats, or in the woollen, linen, fuſtian, cotton, 
iron, leather, fur, hemp, flax, mohair, or filk manufaCtures, wide 
22 G.2. c. 27. 17 G. 3. . $6. 14 C. 3. £44] © | 

fn the bone and thread lace manufactory, vide 19 G. 3. c. 49.) 

[In the manufacture of clocks and watches, vide 27 G. 2. c. 7.] 

In huſbandry, and with reſpe& to artificers, handicraftſmen, 
miners, colliers, keelmen, pitmen, glaſsmen, potters, and other la- 
bourer3, vide 20 G. 2. c. 19. 31 C. 2. c. 11. 6G. 3. c. 25.1 

[Between ſhip maſters and their ſeamen, vide 2 G. 2. c. 36.] 

Taylors and their workmen, within the bills of mortality, uide 
„„ „ £- hd > | Tu 

[Shoe-makers and their workmen within the bills, vide 9 G. c. 27.} 


(B 64.) Poor. | 
(B 64.) Overſeers of the poor. Who are.) By the ff. 43 El. 2. the 
church wardens, and four, three, or two ſubſtantial houſholders to be 
nominated in Zafter week, or a month after, under the hands and 
ſeals of two or more juſtices of peace (1 quorum) in or near the pariſh, 
thall be called overſeers of the poor. | | 
An appointment on a Sunday is bad. Cowp. 139.] 
| [An appointment of overſeers by two juſtices /eparately, is bad; 


and execute it together. 3 T. R. 38.] 75 

[An uſage, for the pariſhioners to meet and elect perſons to be 
returned to the juſtices as overſeers, is againſt the ſtatute, and the 
juſtices may appoint others than thoſe returned. Jbid.} 

[Not only the perſons appointed. overſeers, but any other pariſh- 
ioners may appeal to the ſeſhon againſt the appointment. id.] 

And if no ſuch nomination, every juſtice in the diviſion, and ev 
mayor, alderman, and head officer ſhall forfeit 5 J. for the relief of 
the poor, to be levied by warrant from the quarter ſeſſions. 

[No parol evidence ſhall be admitted of their being overſeers; the 
appointment under the hands and ſeals of two juſtices muſt be pro- 
duced. Rex v. Arnold, T. 4 G. Str. 101.) 8 | 

[They myſt be appointed by the word over/eers. Rex v. St. George's, 
J. 9 Geo. Fort. 320.] SE | | Ip 

uſtices may and muſt appoint overſeers in an extra- narochial place. 
Rex v. Rufford, H. 8 G. Fort. 321. Str. 512.) 


_ houtholder. Rex v. Sheringhrodk, P. 11 G. 2 Ld. Raym. 
394- | 2 
= [An order of juſtices which appointed A. © being a ſubſtantial 
f * overſeer of the poor for the 
hamlet 


; 
* 


m touſholder of the pariſh of B. to 


* o 


ve fat 13 & 14 Car. 2. c. 15. 20 Car.2. c. G. 8 9 V. 3. c. 36. 


. 1. 7 Jac. c. 7. 10 Ann. c. 16. 1 G. Hf. 2. c. 15. 13G. c. 23. 


for where magiſtrates are to execute a judicial act, they muſt meet 


(It mutt appear on the order appointing overſeer, that he is a ſub» 
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hamlet of C. i n the ſaid pariſh” was confirmed generally by the ſcſ. 

ons with coſts ; and both thoſe orders were affirmed in the court of 

B. R. Rex v. Morris, H. 32 Geo. 3. 4 J. R. 550. ] | 
[Overſeers may be appointed at any time. Rex v. Rufford, J. 

TG. Rex v. Utoxeter, T. 5 G. 2. Rex v. Sparrow, H. 13 G. 2. $ 

1123. 2 T. R. 395. 406.] 3 

In the appointment they muſt be ſtiled ſahſtantial houſekeeper; thert, 


or in the ſaid pariſb, and that in the body of the appointment. 


Weobly's Caſe, M. 20 G. 2. Str. 1261. 4 J. K. 550. ] | 

[But the word ſub/antia!, as applied to overſeers, muſt be under. 
ſtood relatively. 2 T. R. 395. 406. ] | [42 

Therefore if a diſtrict contain only three houſes, the inhabitants 
of all three may be appointed overſeers, notwithſtanding two of them 
are labourers and poor. id.] | 

[If there is an order appointing one overſeer, B. R. will not quaſh 
it, for they may appoint one at a time, and may have appointed 
another, and the court will not preſume the contrary. Rex v. Bf. 
land, H. 19G. 2. Wilſ. 128. | 

[Whether the offices of juſtice of peace and overſeer are incom- 
patible, and whether overſeer can appoint a deputy, 2, Rex v. Gayer, 


H. 30 G. 2. 1 B. M. 245.) 


It ſeems than an overſeer may appoint a deputy. 2 J. R. 395. 

[Juſtices cannot appoint more than four overſeers; if they do, one 
may be left out of the order by conſent, otherwiſe the order muſt be 
quaſhed. Rex v. Loxdale, H. 31 G. 2. 1 B. M. 445.) | 

[An order made at Eaſter 1766, appointing overſeers for this pre- 
ſent year 1766, is good; for it ſhall be underſtood from Zafter 1766 
to Fofler 1767. Rex v. Helling, P. 6 G. 3. 3 B. M. 1904.] 

But a citizen and inhabitant of London, who reſides for part of the 
year in the country, ought not to be choſen there. Carth. 161. 
[A woman may be appointed an overſeer. 2 J. R. 395. 406. 


(B 65.) Their authority in 3 of the poor.) By the ft. 43 El. 2. 
the overſeers, or the greater part, ſhall take order, with conſent of two 
ſuch juſtices of peace for ſetting to work the children of all parents 
they think unable to maintain them, and all perſons having no means 
or trade to get their living by. | 
And to raiſe weekly, or otherwiſe, by taxation of inhabitant, par- 
ſon, vicar, &c. occupier of lands, houſes, tythes, coal-mines, Oc. a 
ſtock for ſetting the poor to work, relief of the impotent, and put- 
ting out apprentices, Oc. 18 * 
And by warrant of two ſuch juſtices to the preſent or ſubſequent 
overſeers, to levy ſuch tax by diſtreſs and ſale of the offender's goods, 
and in defect of diſtreſs, ſuch two juſtices may commit to the county 
gaol without bail, till payment. | 
[The granting of ſuch warrant by the magiſtrates is a judicial and 
not a miniſterial act; and they ought firſt to ſummon the party, and 
hear what he has to ſay in his defence. Harper v. Carr, B. R. 


E. 37 Ges. 3. 7 J. KR. 270.) 


And ſhall meet once a month in the church, after afternoon ſervice, 
(unleſs by excuſe allowed by two jultices,) to take courſe in the pte · 


miſes. | 


And in-four days: after the year others nominated, ſhall nay 
SY , 0 


for all es received or aſſeſſed, and their ſt ock, 1 FW" We Wk 


is in hand to the new overſeers, on pain of 20.5. if negligent in 


office, or the orders aforeſaid made with aſſent of two juſtices. | 

[Their accounts ſhould be ſettled at the end of the year; and if 
z perſon be appointed an overſeer for four ſucceſlive years, and do not 
make any rate in the three firſt to reimburſe himſelf what he ex- 
pended in thoſe years, he cannot in the fourth year make a rate for 
that purpoſe. Rex v. Goodcheap, H. 35 Geo. 3. 6 T. R. 1 59-1 | 

And the monies or ſtock behind on ſuch account may levied by 


diſtreſs and ſale, Se. And two: juſtices may commit the church- 


warden or overſeer refuſing to account, till he account-and pay what 
is due on ſuch account. | hs | 


| Provided, if any be aggrieved, e. the juſtices 2 c _ = . | 


uarter ſeſſions may make a final order. | | 

And the head officers of a corporarion, being juſtices of peace, 
ſhall have in and out of ſeſſions the authority of juſtices in the 
county. | | | 

| [Bui a ſpecific ſum of money received by an overſeer of the poor 
is not ſuch a debt as can be proved under a commiſſion of bankrupt 
againſt him, before his accounts are delivered in. 1 7. R. 369.] 

[If there are four juſtices in a liberty, and they have been uſed to 
determine appeals concerning the poor, they may do it. Rex v. 
Coming ſby, H. 18 G. 2. Str. 1222. 

[Quarter ſeſſions have not original juriſdiction over overſeers' ac- 
counts, and therefore on an order of ſeſſions relating to them, it muſt 
appear that they have been allowed by two juſtices, quorum unus. 
Rex v. Bartlett, J. 7 G. 2. Str. 983. Vide 1 Bl. Rep. 395.] | 

This continues the ſame ſince 17 G. 2. c. 38. and therefore ſeſſions 
cannot make an original order on old overſeers to pay to the new 
balance of their accounts, ſettled and balanced by the ſaid order of 
ſeſſions. Rex v. Whitear, M. 3 G. 3. 3 B. M. 1365.) | | 

[The veſtry cannot authoriſe old overſeers to retain balance of their 
accounts. Rex v. Fuftices of Somerſeiſbire, M. 8 G. 2. Str. 992.) 

[Beaſts of the plough may be diſtrained, tho' there is other ſuffi- 
cient diſtreſs. Hutchins v. Chambers, P. 31 G. 2. 1 B. M. 579.] 
lf ſufficient diſtreſs might be taken at the firſt, but is not, the of- 
ficer may diſtrain again under the ſame. warrant, provided it be for 
the ſame ſum due; but a man who has an entire duty ſhall not ſplit 


the entire ſum, and diſtrain for one part at one time, and another at 


another. Did.) | Hg 
(If a man rated dies before payment, and a demand is made on his 


repreſentative, and he is ſummoned, diſtreſs may be granted. Semb. 


But certainly not otherwiſe. Stevens v. Evans, P. 1 G. 3. 2 B. M. 
1152.] "A . 
The expences of diſtreſs and ſale may be retained tho' 43 El. 
does not mention it; the ſtatute giving a right to diſtrain and ſell, all 
meidents neceſſary to obtain that right are included. Moyſe v. Cock- 
ſedge, C. P. H. 22 G. 2. Willes, 636. Barnes, 459. S. C.) 
If an overſeer be in arrear upon an account, he ſhall not be com- 
mitted but upon default of a diſtreſs. R. Sal. 533. 
* B be by the quarter ſeſſions. Bid. | Ww 
in arrear upon an account, the juſtices may order payment 
to the ſucceſſor. R. Sal. 484. | 50 
; | But 
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But a mandamus to account to the ſucceſſor will be quaſhed; for 
he ought to account to the juſtices. R. Sal. 525. 
So, a mandamus for a rate for reimburſement of the predecefſor. 
R. Sal. 531. [2 Ld. Raym. 1009. S. C. See 6 Mod. 97. 
If an overſeer gives a general account, he cannot be commited for 
not giving a particular account. R. Sho. 395. 
lt juſtices refuſe to ſwear overfeer to his accounts, mandamus lies 
of courſe ; and they may return the ſpecial cauſe. Rex v. Fuftice; f 
Midaleſex, Hil. 19 Geo. 2. Will. 125.} | 
[So, if on an appeal againſt overſeers' accounts the ſeffions diſatloy 
ſome of-the items, and do not order the overſeers to pay the balance 
to the ſucceſſors; two juſtices out of ſeſhons may enforce. payment of 
the balance; and if they refuſe to interfere, the court of B. R. will 
grant a mandamus to compel them to hear the complaint. Rex v. 
Carter, E. 31 Geo. 3. 4T. K. 246.] | 
By the ft. 43 El. 2. the churchwardens and overſeers, with agree. 
ment of the lord of the manor and order of quarter-ſeſſions, may 
build houſes on the waſte, for the impotent poor, and no other, to 
dwell in. | 4; 
[On this ſtatute a rate cannot be made for repairing or re-building 
a work-houſe, nor to reimburſe an overſeer for money advanced for 
that purpoſe on account of the pariſh. Doug. 116.] . 
[By 9 Gee. c. 7. /. 4. the churchwardens and overſeers, with the 
conſent of the major part of the pariſhioners affembled in veſtry or 
other public meeting for that purpoſe, are enabled to hire any houſe, 
or to contract with any perſon for the lodging, c. of the poor.] 
[On this ſtatute it is not neceſſary that a the churchwardens and 
overſeers ſhould concur; the contract of the majority will bind the 
reſt. 3 T. R. 592.] N 
ers ought to relieve impotent perſons only. 2 Bul. 348. 
By the ff. 3 Car. 4. churchwardens and overſeers with affent of two 
Juſtices of peace, (1 quorum,) or of one, if no more in that diviſion, 
may ſet up and uſe any trade, &c. for ſetting on work, and relief of 
the poor of that pariſh. | | 
By the f. 3 84 & M. 11. a regiſter ſhall be kept, at the 
charge of the pariſh, of all relieved, and when firſt, and for what 
cauſe, which at Eafter, or oftner, ſhall be examined, Cc. And 
none relieved unleſs regiſtered, or by order of quarter ſeſſions, oi 
under the hand of a juſtice of peace, or in caſe of ſmall pox, plague, 
or peſtilential diſeaſes. Or, by ff. g Geo. 7. upon ſudden occaſions. 
So, by the f. B& g V. 3. 30. a poor perſon, his wife and children 
in the ſame houſe, (unleſs there to nurſe an impotent parent, ) ſhall 
wear a P. with the firſt letter of the pariſh in blue or red cloth on the 
right ſhoulder of the upper garment; and for neglect the juſtices of 
peace may abridge or take away the relief, or ſend to the houſe of 
correction for twenty-one days; and no other ſhall be relieved on 
pain of 205; to be levied by the juſtices, on conviction by one witneſs, 
by diſtreſs and ſale, a moiety to the poor, a moiety to the informer. 
By the fl. 9 Geo. J. juſtices ſhall not order relief, till oath of: 
reaſonable cauſe for it, and of refuſal by the veſtry, &c. And till 
hearing overſeers, or ſummons of them, and their default to appear. 
[Where an allowance is ordered to be made weekly to a pauper, 1 
is due at the beguming of the weck. Rex v. Fearnley, J. 26 Cn. 
« T. R. 316. 5 | | [When 


\ . 


Vide Rex v. North-Shields, H. 20 Geo. 3. Dougl. 331-] 


[By f. 17 Ges. 2. c. 3. the overſeers ſhall give notice in church of 
the rate, next Sunday after allowed by the juſtices, or it is void. 


2, K-60} i | 4 


[If a poor-rate be not publiſhed in the church on the Sunda next 


after it is allowed, it is a nullity, and payment under it cannot be en- 
ſorced, tho' there be no appeal to the ſeſſions. Rex v. Newcomb, T, 
31 Geo. 3. 4 J. K. 368.] 8 | 


4 


J 2. the rates may be inſpected by any inhabitant, paying Is. 


and a copy ſhall be given for 6d. for every twenty-four names, on 
penalty of 20/. J | | 


[By Hat. 17 Geo. 2. c. 38. in fourteen days after appointment of 
orerleers, the churchwardens and former overſeers ſhall deliver them. 
an account in writing, in a book ſigned by them of all monies re- 
ceived by them, or rated not received, and of all ſtock in hand, and 


all monies paid, and all other things concerning their office, and de- 
liver them all money and ſtock : the account to be ſworn to before a 
ivitice, and atteſted at the foot of it, and kept for inſpection for 6 d. 
and copies given at 64. for three hundred words.] BY 
(By J. 2. officer not accounting and delivering money, Cc. to be 
committed by two juſtices till he does.] | 
[By J. 3. overſeer removing, ſhall on like penalty account and de- 
liver z dying, his executor ſhall account and pay in forty days; and 
on death, removal, or inſolvency, two juſtices ſhall appoint another.] 
{By J 4. perſons aggrieved may appeal to quarter-ſeſhons on rea- 
ſonable notice, who are to determine finally; it not reaſonable notice 
to adjourn to next quarter-ſeſhons, and then determine finally; r 
may give coſts. 1 I. R. 625. 2 1. R. 623.) * 
[An appeal againſt a poor-rate muſt be lodged at the ſeſſions next 
aſter the allowance of it. Rex v. Atkins, M. 31 Geo. 3. 4 T. R. 12.] 


[By J. 5. in corporations where there are not four juſtices, the ap- 


peal to he to county quarter-ſeſſions.] 
(By J. 6. quarter: ſeſſions ſhall only amend rate, ſo as to give re- 
ef; if neceſſary to quaſh the whole rate, they ſhall order a tiew 
one to be made by churchwardens and overſeers.] 
By 7. rate may be raiſed by diſtreſs not only in the pariſh, but 
in any other in the county; and for want of it there, in any other 
county, by warrant of juſtice of that other county ; appeal to be to 
the quarter- ſeſſions where the pariſh lies.] | | 
(By J. 8, 9, 10. diſtreſs not to be unlawful for want of form in 
appointment, rate, or warrant, or party diſtraining deemed a treſ- 
paſſer ab initis for ſubſequent irregularity z and party ſuing ſhall re- 
cover ſpecial damages only and coſts, but ſhall not recover if tender 
made before action brought. ] 


(By 11. if any perſon neglects to pay, the ſucceeding overſeers 


fall levy ſuch arrears, and reimburſe their predeceſſors what they 


have expended and are allowed in their accounts. | 
By 12. perſons removing from, or coming into a pariſh, ſha! 
pay i 5" pos to the time; to be ſettled by two juſtices. ] 
Vol. I Oo | | [By 
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| When relief is granted to a poor perſon, only ſuch perſon (and 
not any of the reſt of the family) is obliged to go into the work- 
houſe under this ſtatute, Rex v. Haigh, E. 30 Geo. 3. 3 J. R. 637. 
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[By . 13. copies of the rates ſhall be entred in a book, in fourteen 
days after appeals determined, and ſigned by churchwardens and 
overſeers: and all perſons rateable may inſpe& them. 

[By J. 14. officer offending ſhall forfeit from 105. to 51. for the 
uſe of the poor.) IN 

* I5. where there is no churchwarden, the overſeers ſhall do 
all acts, and be liable to all penalties, by virtue of this and all former 
ſtatutes concerning the poor. ET 

| Generally the juſtices ought to determine who are impotent. 
1 Vent. 69. 
An — for relief ſhall not be quaſhed, tho' the party be able to 
work. Bid. | 

Tho? the party be a baſtard ; for ſuch an one may be relieved as 
impotent. 1 Sal. 123. | 

Yet the order for relief muſt ſay, that the party is poor and impo- 
tent, otherwiſe it will be quaſhed. R. 5 Mod. 397. | 

[In an order for relief, it muſt appear that the party is poor and 
impotent; the word impotent, indiſpenſible; three orders quaſhed for 
want of it. Rex v. Highworth, Rex v. Stoke-Urſey, Rex v. Tipper, 
Str. 10. | 

And juſtices cannot order the finding of an houſe for the poor. 

' Med. 397. | 
l [No — lies from an order for the relief of a pauper. Rex v. 
Nerth-Shields, H. 20 Geo. 3. Dougl. 331.] TOY 


(B 66.) In charging the pariſh.) Every pariſh ought to be charged 
for the relief of their own poor. | | 
So, a pariſh in reputation, which in the 43 El. and ever ſince had 
churchwardens, c. Per two J. Houghton cont. 2 Rol. 160. R. 
Cro. Car. 93. 395. Jen. 356. ö | 

[The pariſh to which the principal militia man belongs is liable to 
nw the pariſh of the ſubſtitute the expences of maintaining the 
ſubſtitute's family, tho? the ſubſtitute had more than one child when 
he was approved by the deputy lieutenants and inrolled. Rexv. 
. Willis, H. 35 Geo. 3. 6 J. K. 179.] | 

| [An order for reimburſement under the fat. 33 Geb. 3. c. 8. /.. 
made upon the pariſh for which a ſubſtitute in the militia ſerves, to 
indemnify the __ in which ſuch ſubſtitute's family ſhall have be- 
come chargeable and been relieved under an order of maintenance, 
muſt be made by the ſame magiſtrate, and at the ſame time as the 
firſt order of maintenance; and notice of ſuch order of reimburſement 
ought to be ſerved on the pariſh to be affected by it, before they can 
be proceeded againſt criminally for diſobedience to it. Rex v. Led- 
bury, E. 38 Geo. 3. 7 I. R. 558. | | TY 

Semble, that if the ſubſtitute be ſworn and actually ſerve, his 
family are entitled to be relieved within the meaning of the fit. 
26 Geo, 3. c. 107. /. 24. and the flat. 33 Geo. 3. c. 8. ſ. 3. tho the ſub- 
ſtitute were not previouſly approved by two deputy-lieutenants or in- 
rolled. Did.] | 

So, by the /. 13 & 14 Car. 2. 12. , 21. it is enacted, that where 
in Lancaſßire, &c. and many other counties, for the largeneſs of tht 


pariſhes the inhabitants cannot reap the benefit of the f. * 


* 
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. the poor in every townſhip or village in the ſaid counties ſhall be main- 
tained, kept, Oc. in the townſhip or village where he inhabits 
or was laſt ſettled : and there ſhall be yearly choſen two or more over- 
ſeers of ſuch townſhip, &c. who ſhall execute all powers for relief 
of the poor, Sc. And the juſtices ſhall have the ſame powers to do 
every act in ſuch townſhip or village, &c. as they might do in any 
parith, Sc. by the /. 43 El. 2. . . 
[As to the meaning of the phraſe « that a pariſh cannot reap the 
benefit of the ſtatute,” ſee Rex v. Leigh, T. 30 Geo. 3. 3 T. R. 748. 
[In order to appoint ſeparate overſeers for townſhips in one parith, 
it muſt appear that the pariſh is ſo large that the inhabitants can- 
not reap the benefit of 43 Eliz. Peart v. Weſtgarth, H. 5 Geo. 3. 
3 B. M. 1610.1 85 a | 
[If a pariſh has long had overſeers for the whole, it ſhews they can 
reap the benefit of 43 Eliz. And future acquieſcence under an order 
appointing ſeparate overſeers does not vary the right. Bid. 


[Juſtices in ſeſſions have no power to make ſuch diviſion, except 
on appeal. 1bid.] 2 | 


[An appointment of ſeparate overſeers for the ſubdiviſions of a 
pariſh cannot be ſupported, unleſs it expreſsly appear that the pariſh 
could not reap the benefit of the ſtatute of Eliaabeth'. Rex v. Uttoxe- 
ter, E. 20 Geo. 3. Dougl. 346.] | | | 

[Where a pariſh conſiſts of ſeveral townſhips, ſome of which main- 
tain their own poor, and have immemorially had overſeers ſeparately _ 
appointed, tlic court will grant a mandamus for the ſeparate appoint- 
ment of overſeers of the remaining townſhips. Rex v. Horton, 

27 Geo. 3. 1 T. R. 374.) 5 

[Where ſuch a pariſh has immemorially had more than four over- 
ſeers, that is a proof that they cannot have the benefit of the ſtatute, 
and entitles = townſhip to have ſeparate overſeers. 1b:d.] 

[Wherever there is a conflable, there is a tounſbip. 1bid.] 

[Where a townſhip had for ſixty or ſeventy years paſt (and before, 
for any thing that appeared to the contrary,) had ſeparate overſcers, 
and maintained its own poor ſeparately from the pariſh at large, it 
was holden to be {till entitled to the ſame privileges. Rex v. Leigh, 
J. 30 Geo. 3. 3 T. R. 746. | | 

[Where a pariſh conſiſted of two ſeparate diſtricts, cach of which 
immemorially made a ſeparate rate, but the money yp raiſed was 
blended together in one joint fund, tho! applied in certaiff proportions, 
and the ſeſſions did not find it as a fact that the pariſh could not reap 
the benefit of the ſtatute of Elizabeth, it was holden that the diſtricts 
were not entitled to maintain their own poor ſeparately and diſtinctly, 
tho” ſince the year 1648 they have conſtantly had, in the whole, 
more than four overſeers, ſome of whom were choſen ſeparately by 
the hamlet, and tho' the hamlet-part has immemorially had a conſtable 
of its own. Rex v. Newell, E. 31 Geo. 3. 4 J. R. 266.) 

And extraparochial places, having ſeveral houſes, that may have 
the denomination of a vill, ſhall be within the benefit of that ſtatute. 
R. 11 Ann. Sal. 486. in marg. | TS 

So, an extraparochial place may be charged in aid of another pariſh 
unable, Oc. Per Holt, Sal. 486. Carth. 515. | 


00 2 So, 
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So, 2 mandamrus lies to juſtices of peace to appoint overſcers in au 
4 extraparochial place to provide for the poor there. R. 2 Mod. Ca. 39. 
But an extraparochial place, that has no appearance of a parith 
or vill, will not be within the proviſion of theſe ſtatutes, R. Sa! 
486. | | | | : 
 [Mandamns will not lie to appoint overſeers to an extraparochi;] 
place, unleſs it be a townſhip or vill; which muſt conſiſt of ten 


families, or have a conſtable, or at the leaſt have the reputation "of 


vill. Rex v. Showler, I. 3 Geo. 3. 3 B. M. 1391. Vide 1 Bl. 1419, 
7 Noe we 
So, generally, all vills within a parifa may be charged for the re- 


lief of the poor of the whole pariſh. R. 1 Sid. 292. 
Tho' there was an antient chapel there, and tome rates there; if 


it has not the reputation of a pariſh. R. 4 Mod. 15 7. 


The! the pariſh lies in ſeveral counties, if every part has not diſtin 


officers and rates, and the reputation of a diſtinct pariſh, R. Ray. 


477- | | 
So, the whole pariſh ought to be charged together, and not a ſingle 


part or vill. R. For. 356. | | 
The rate may be levied before the quarter expires. Semb. Mid. 


Ca. 214. 


[Juſtices may ſign the rate, whether fair or not; that is proper for 
the juriſdiction of the ſeſſions ; and B. R. will not meddle with it. 


Rex v. Juſtic. de Dorceſter, M. 7 Geo. Str. 393.] - 
If the juſtice of peace refuſe to allow the rates, B. R. will fend an 


attachment. 1 Sid. 377. 


There ſhall be an appeal upon an account before two juſtiect. 


Sal. 533. | | 
[There may be an appeal from a rate to the ſeſſions of a borough. 


Rex v. Taunton, P. 12 Geo. Fort. 325.] | 


Upon an appeal by particular perſons, the ſeſſions may quaſh the N 
whole rate, and order a new one by themſelves, or direct the ofhccr; 


to make it. R. Sal. 483. 524. | 5 
Ihe ſeſſions may quaſh a rate without giving their reafons. R. 
v. Fuftices of Cornwall, T. 7 Geo. 3. 4 B. M. 2602.] 
But they cannot order a ſtanding rate. R. Sal. 526. 
Every inhabitant ſhall be rated according to his viſible eſtate, re«l 
or perſonaly in the ſame pariſh only. Per all the F. 2 Bul. 354. 
[Corep. 565. | 
[A corporation ſeiſed of lands in fee for their own profit, are to be 
conſidered as inhabitants and occupiers of ſuch lands, within the 
meaning of the ff. 43 El. c. 2. and rateable to the poor. Coup. 79. 
Vide Doug. 401. 3 7. R. 385. 
[Lands purchaſed by a company, and converted into a dock, ac- 
cording to an act of parliament, which declares that the ſhares of thc 
proprietors ſhall be conſidered as perſonal property, are rateable to the 
poor in proportion to the annual prefits. 1 T. R. 319.] : 
[If a man rent a quantity of land, together with a mineral ſpring 
_ ariſing therefrom, at a groſs yearly rent, he is rateable for the whole 
of ſuch rent; tho' the annual value of the mere land be only i 


proportion of one to four of the reſerved rent. Coup. 619.) 
1 Seed [A hou:c 


life, 


343 
1 


land 

s 
265. 
* 
liam 


vants 
groun 
898. 
[A 
[Se 
[In 


JUSTICES OF. PEACE. 565 


A houſe and engine for carding cotton, which are rented as one 
entire ſubject, and deſcribed by the general name of an engine houſe, 


may be rated. 17. R. 727.) 0 


So, the profits of a weighing machine houſe. Id. 723. n,] 

Things real, which render an annual revenue, ſhall be rated as 
well as land : as, ſhops, and ſheds. | 

3 Semb. Carth. 14. {Contra 2 Bur. 991. 

Salt pits, and the toll of a market. | 

The grantee of a navigation of a river is rateable in reſpect of the 
tolls ariſing from a ſluice erected within the pariſh, tho' he himſelf 
reſide, and the tolls be collected elſewhere. Cowp. 581. Vide 27. R. 
660. Vide 4 1. K. 21.) | 58 
[Where by a navigation act the proprietor was entitled to a toll of 
48. per ton for goods carried from A. to B. or from B. to A. and 
to a proportionable ſum for any leſs diſtance; and was alſo enabled 
to appoint any place of collection; it was held that the tolls for 
goods carried the whole voyage from A. to B. are rateable in B. tho? 
in fact they are collected in a pariſſi between A. and B.; becauſe the 
tolls become due where the voyage is completed. Rex v. Page, H. 
32 Ces. 3. 4 I. R. 543.) | | x: 

A navigation act empowered the proprietors to take ſo much per 
mile per ton for all goods carried along the canal; held that they 
were rateable for the tolls in the different pariſhes where they became 
due, that is, evhere the reſpective vopages jinifhel ; tho' for their own 
convenience they were authoriſed 72 (//e the tolls where they 
pleaſed, and did in fact collect them in other pariſhes. Rex v. Staf- 
jerdſbire Canal, M. 40 Geo. 3. 8 T. R. 340.] 

[The tolls of a bridge are rateable. Dzug. 305.) 


The uncertainty of the value is not material. Bid. 303.] 
[Nor, the tenure under which it is occupicd, whether in fee for 
life, years, or by a keeper or ſervant in licu of wages. Jbid. 1 J. R. 


343. 

Therefore the ranger of a royal park is rateable as ſuch for incloſed 
lands in the park yielding certain profits. Jbid. 338.] 

gd in the Exchequer Chamber, M. 34 Geo. 3. 2 H. Bl. 
205] | | " 

Tythes for the clergy are ſubje& to all charges impoſed by par- 
lament. R. 5 Car. 1. Per all the J. in England, ut dicitur per Hale, 
1Pent, 273. 

So, a modus for tythes is rateable. Doug. 405-] 

[But a mere caſement is not rateable. 2 T. K. 94-] 0 | 
A. having granted to B. a leaſe for years of way-leaves (for the 
purpoſe of carrying coals) and the liberty of erecting bridges and 
levelling hills over certain lands, B. made the waggon-ways, incloſed 
them, erected bridges, and built two houſes on the land for his ſer- 
vants; and it was holden that B. was liable to be rated for the 
= called the waggon-way.” Rex v. Bell, E. 38 Geo. 3. 7 J. R. 
$90. 

[A vicar is chargeable. Rex v. Turner, H. 4 G. Str. 77-] 

[Seſſions may moderate, but cannot diſcharge. Jbid.] _ 


Un a private ſtatute, where only lands and tene ments are made 
| Oo 3 | ' chargeable _ 


4, 
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chargeable to the poor, tythes are rateable ; for they are a tenement, 


- 


Rex v. Shingle, T. 4 G. Strange, 100.] . ' 
[The parſon or his tenant, tho' they take a compoſition, are ch 


able as occupiers of the tythes; not the tenant of the land, tho? he has | 


a retainer of op Rex v. Lambeth, J. 8 G. Fort. 318. Str. 525.) 
Lands which belong to an hoſpital. R. Sal. 527. 
[But an hoſpital (ſupported by _— charitable contributions 
for the relief of the fick) is not rateable, | 


charity, and are not like the officers in Chelſea, & c. who have 
artments which are conſidered as their houſes ; the patients cannot 


be conſidered as occupiers for this purpoſe. Rex v. St. Luke, N. 


1 G. 3. 2 B. M.1053. Rex v. St. Bartholomew, T. 9 G. 3. 4 B. M. 
2435˙1 _ 3 | 

[A perſon employed by the philanthropic ſociety to ſuperintend 
the children at annual wages, under an agreement that ſhe ſhall have 


a dwelling free from taxes, &c. with certain other perquiſites, and 


who may be diſmiſſed on a minute's warning on being paid three 


months* wages, is not rateable. Rex v. Field, E. 34 Geo. 3. 5 I. R. 


$87.] 


[The leſſees of lead-mines paying no rent but only a part of the or: 


raiſed, are not rateable. But ©, it they would be rateable if they 


paid a rent? Lead Company v. Richardſon, M. 3 G. 3. 3 B. M. 1341, 


H. I. R. 730. ] = - 

[The lefſee of a coal mine is rateable, tho' he derive no profit 
from it. Rex v. Parret, H. 34 Geo. 3. 5 T. R. 593.] 

[A maſter of a free ſchool appointed by the miniſter and inhabit- 
ants of the pariſh under a charitable truſt whereby a houſe, garden, 
Sc. were aligned “ for the habitation and uſe of the maſter and 
his family freely without payment of any rent, income, gift, ſum of 
money or other allowance whatſoever,” for the teaching of ten poor 
boys of the inhabitants, is ratcable for his occupation of the ſame. 
Rex v. Catt, T. 35 Geo. 3. 6 7. R. 332. | 

[But the perſon to whom lor and cope are paid by the adventurers, 


or there is no occupier; 
the leſſees are mere nominal truſtees; the ſervants only attend the 


without his running any riſk, 4s rateable for theſe profits. Coup. 


451.) | | | 
[So, a perſon entitled to toll tin and farm dues, (which are certain 
portions of the tin raiſed by adventurers in the tin mines, ) is rateable 


tor theſe. 3 7. KR. 480.) | | 


[If juſtices r ſtate that beech is timber by the cuſtom, al- 


tho' they aſterwards ſtate many immaterial things, and inſufficient 
reaſons, and conclude, “ and therefore we are of opinion that beech 
is timber, Sc. and therefore not rateable,” the court will not quaſh 
the order. Rex v. Minchin Hampton, H. 2 G. 3. 3 B. M. 1308.] 

[A man is not chargeable as occupier of a diſſenting meeting - 
houſe. Rex v. Reed, II. 13 G. Fort. 306. Str. 745. 

[The truſtees of a quaker's meeting-houſe, of which no profit is 
made by the pews, Qc. are not rateable to the poor. Rex v. Mood- 
ward, M. 33 Geo. 3. 5 T. R. 19.) | 
[An officer of the ſalt office is not rateable in reſpect of his ſalary. 
Rex v. Shalfleet, Sherrington's Caſe, H. 7 G. 3. 4 B. AM. 2011.) 


[A tradef- 
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[A tradeſman is not rateable for his ſtock in trade. Semb. | Rex v. 
Ringwood, T. 15 G. 3. 4 B. M. 2295. Fide Coup. 564.] | 

Where it has been the «ſage in a pariſh to rate perſons to the poor 
ſor their flock in trade within the pariſh, ſuch perſons are liable under 
the ſtatute of Elizabeth to be rated in reſpeQ thereof. Rex v. Hill, 
J. 17 Gee. 3. Cowp. 613.] 1 3 

[Stock in trade is rateable, when its value can be clearly aſcertained. 
Rex v. Maſt, H. 35 Geo. 3. 6 J. R. 154. = 

[If it be the property of the perſon in poſſeſhon, and productive. 
Rex v. Darlington, M. 36 Geo. 3. 6 T. R. 468.] * | 

[The circumſtance of its having been rated one year is primd facie 
evidence of its being productive the next year, and if not contra- 
dicted by other evidence, is ſufficient to warrant the juſtices in de- 
ciding that it ſhould be then rated. 1b:d.] | „ 

[An attorney is not rateable in reſpect of the profits of his pro- 
ſeſſion. Rex v. Startifant, M. 37 Geo. 3. 7 T. R. 60.] 3 

But the occupier pays the tax to the poor, not the leſſor. Per all 
the J. in England. 2 Bul. 354. 

The landlord is never aflefſed for the rent; becauſe that would be 
a double aſſeſſment, as his leſſee has paid before. Comp. 453.] | 
(If the owner of a houſe occupy part of it, he is liable to be rated 
for the whole, unleſs there be a diſtinct occupation of the reſt by 

ſome other perſon. Rex v. Durham, M. 32 Geo. 3. 4 T. R. 477. 

[The occupier of land is liable to be rated, without conſidering 
whether he has any title. Rex v. Bell, E. 38 Geo. 3. 7 T. R. 598.] 

Tho' the leſſor covenants to pay taxes upon the land; for this lies 
upon the occupier. R. 2 Mod. Ca. 314. 

[Vet if a landlord tender the rate for his tenant, the overſeer ought 
to receive it, and a warrant ought not to be granted to diſtrain the 
tenant, Doug. 427.] | | 

And if an occupier of land in B. has no goods there he may be 
Fare where he inhabits in another pariſh. Per Holt, at Hert- 

2rd, 1698. | | . | 
If it be in the ſame county. Adm. Mod. Ca. 214, 215. | 

So, if rated in A. and he afterwards removes to B. Per Holt, 
Med. Ca. 214, 215. | | | | 

The leſſee of a ſtall in a market ſhall not be charged. (This was 
for repairs of a church.) 2 Rol. 238. 2 Rol. 289. J. 35. | | 

An exemption in a private ſtatute in 12 Car. 2. of lands given to 
charitable purpoſes « from all public taxes, charges, and aſſeſſments 
whatſoever, civil or military,” extends to the poors rate. Rex v. 
Seat, E. 30 G. 3: 3 I. R. 602. 1 
: LO poſſeſſions of the crown or of the public are not rateable. 
2T.R 392) 5 

Therefore ſtables rented by the colonel of a regiment by order of 
the crown for the uſe of the regiment, are not rateable. Bid. 

(But perſons holding houſes or lands under the crown, or under 
any hoſpital, if for their own ſeparate uſe, are rateable. 3 T. R. 497. 
Vide 4 J. R. 6. 3 | 
; Several families ſhall be rated ſeverally. R. Sal. 532. Mod. Ca. 

14. Sm 

The rate ſhall be only for a month. Vid. Ds 

| | O0 4 : [By 
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fat. 17 G. 2. c. 37. waſte lands improved, and drained lands, 
ſhall pay to the pariſh which lies neareſt to them; and quarter ſeſſion 
may determine diſputes.) 

[B. R. will not ſet aſide a rate confirmed by ſeſſions unleſs mani. 

{eſtly unzqual. Rex v. Brograve, M. 10G. 3. 4 B. M. 2491. Coup, 
is proper that lands ſhould be higher rated than houſes. D. pe- 
Ld. Mansfield, Bid. EYE 8 

LN. B. In this caſe the proportion had been agreed to by all the 
pariſh and by defendant himſelf. Ibid.] 

Every perſon is to be rated to the poor according to the preſent 
value of his eſtate, whether that value . or has not been increaſed 
by his own improvements. Rex v. Ma, H. 35 Geo. 3. 6 I. R. 154. 
Rex v. Skingle, E. 38 Geo. 3. 7 I. R. 549. | | | | 

[Whether houſes ſhall be rated in a different proportion from land 

mult depend on local circumitances, and the court will not quath an 
order for rating them equally. Deug. 562.] | 

[The juſtices below are the proper judges: of the equality of 
poor-rates z and the court of B. R. will not interfere, on the ground 
of their being unequal, unleſs the inequality be manifeſtly apparent 
on the rate. 2 T. R. 660.] 8 8 |: 

If a rate appear to be illegal by the title, the court of B. R. will 

quaſh it tho' no ſpecial caſe has been ſtated. Doug. 116.] 

II upon an order of ſeſſions, adjudging that certain perſons ought 
to be added to a rate, and ordering the rate to be amended accord- 
ingly, the ſeſſions om to ſtate, that ſuch perſons had nice, or ap- 
peared and were heard, it is fatal. Cop. 564. C:ntra 1 J. R. 
625. * | 
3 25 is ſaid, that on appeal to a poor's rate, on the ground of par- 
ticular perſons or particular property being omitted in the rate, the 
ſeſſions ought not to quaſh the whole rate, but to amend it in thoſe 
particulars. Comp. 326. Cent. 1 T. R. 6. Rex v. Darlington, A. 

36 G-0. 3. 6 T. R. 468.) 

[On an appeal againſt a poor-rate becauſe A. and B. were not 
rated for their ſtock in trade, the ſeſſions quaſhed the rate, and ſtated 
a caſe for the opinion of the court of B. R.; in which it was ſtated 
that A. and B. were in the poſſeſſion of ſo much ſtock in trade, &&. 
but that it was not proved at the ſeſſions whether it belonged to 4. 
and B. or whether it produced profit. 'Fhe court quaſhed the order. 
Rex v. Durſley, M. 35 Ges. 3. 6T. R. 53.) 

[hut where any error in a rate affects the proportion payable by 

every perſon rated, the rate muſt be quaſhed in toto. Dong. 563.] 

Vet where a perſon is overcharged in a poor-rate, the ſeſſions may 
reli2ve him on appeal, and amend the rate by leſſening the ſum al- 
ſciſed on him, under the 17 G. 2. c. 38. 2 J. R. 623.] | 

[In a reſerved caſe it is not neceſſary to ſtate that the rate was fe- 
gularly publiſhed in the church, if that queſtion was not intended to 
be referred. JTbid.] 5 

[A certiorari does not lie to remove a poor-rate, becauſe of the 
public inconvenience that would attend ſuch a removal. 2 J. R. 23; 
Lide 4 I. X. 12.) 

lk a perſon rated to the poor has any objection to the rate; * 
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that it is made for fix months ; he muſt appeal to the next ſeſſions; 
and if he do not appeal, he cannot bring treſpaſs againſt thoſe who 
diftrain on him for non-payment of the rate. Durrant v. Boys, B. R. 
H. 36 Geo. 3. 61. R. 580.] 


(B 67.) In charging the hundred or county.] By the ff. 43 El. 2. if 
the pariſh be not able, Wc. ſuch two juſtices of peace may rate any 
of another pariſh in the hundred as they think fit: and it the hun- 
dred is not able, the juſtices at the quarter ſeſſions ſhall rate any of 
another pariſh in the county to pay ſuch ſum, c. as they think fit. 

[A county rate may be levied de novo for a town erected into a 
county of itſelf by charter many years before, altho' till that time no 
ſuch rate had ever been levied, the corporation having defrayed the 
expences out of their own funds. Fames v. Green, B. R. E. 35 G. 3. 
6T. R. 228.] | | | 

'Two pariſhes cannot be rated together for relief of the poor of 
both; but if one be inſufficient, the other may be charged in aid of it. 
Per Holt, M. 3 V. & M. Vide Sal. 480, 481. | | 

The charge may be upon one or more inhabitants in a pariſh, for 
aiding of the other parifh. * 2 Bul. 353. R. 1 Vent. 350. Sal. 481. 

If a pariſh be taxed in aid of another, the tax may be enlarged or 
diminiſhed, when the poor in the other pariſh encreaſes or decreaſes. 
Per Jen. 2 Bul. 35 3. : | | | 

So, a tax may be aſſeſſed in groſs upon a pariſh to the relief of 
another. Sal. 480, 481. + | | | 

Or, any in ſuch pariſh, without aſſeſſing the whole pariſh. R. 
1 Vent. 350. Sal. 481. 25 | 

Or, an extraparochial place. Per Holt, Carth. 515. Sal. 486. 

[Juſtices may order one pariſh to pay a groſs ſum to another, but 
they themſelves muſt make the rate on all or on particular perſons, 

and not delegate their power of aſſeſſing to the churchwardens and 
overſeers. St. Peter and Paul in Marlbro's Caſe, T. 12 G. 2. Str. 114.] 

The order muſt be to raiſe a ſum certain, not ſo much in the 
pound. Rex v. Telſcombe, T. 6 G. Str. 314.] | 5 

[An order to contribute ſ long as the ſaid juſtices ſhall think fits 
is bad; they are to determine the quantum, not che duration. Rex v. 
St. Mary in Marlbr#, P. 12 6. Str. 700. ] | 

But the juſtices at the ſeſſions cannot make a pariſh contributo 
to another, unleſs it be firſt ordered by two juſtices. R. 5 #/ 
397+ bY | 

[Seſſions have power to order one pariſh to rclieve another only 
when out of the hundred, and two juſtices only when in the ſame | 
hundred. Inhabitants of Freeport, J. 4 G. Fort. 303.] 

[Juſtices at ſeſſions can charge pariſhes out of the hundred to con- 
tribute to the poor of a pariſh in that hundred, altho' two juſtices 
have not adjudged that no pariſh within the hundred is able. Rex 
v. Percival, T. 3 G. Str. 56.) | | 
The word “ hundred” is not eſſential in an order of two juſtices ; 
if the diviſion is called by any other name equivalent, it is equally 
within the intention of the act: thus, that A. and B. both lie in the 
ſame liberty of the ſoke, is good, if ſuch diviſion is ſubſtantially a hun- 
ored. Rex v. Milland, P. 31 G. 2. 1 B. N. 576. 
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[The order muſt ſhew that the place taxed in aid is out of the 
pariſh. Inhabitants of Borough Fenn, T. 12 Geo. Fort. 326.) 


(B 68.) In charging the e By the f. 43 El. 2. the father, 
grandfather, mother, grandmother, and children of a poor impotent 
perſon, being of ability, ſhall at their own charge maintain ſuch per. 
ſon, according to the rate, that the juſtices of peace of the county, 
where the ſufficient perſon dwells, at the quarter ſeſſions thall aſſeſs, 
on pain of 205. per month, to be levied by two juſtices of peace, or 
mayor, &':. by diſtreſs and ſale, &c. 

An order upon a relation for relief, ſhall be made at the quarter 
ſeſſions of the county where the party charged inhabits, otherwiſe it is 


void. R. 2 Bul. 345. 


And it is not good, unleſs it appears that the party relieved is not 


able to work. Semb. 2 Bul. 344. | 12 
The putative grandfather of a baſtard is not chargeable within this 


ſtatute; for the law knows no ſuch perſon. Semb. 2 Bul. 344. R, 
1 Vent. 310. | | 

Nor, the wife of the putative father; for a baſtard is not within 
the ſtatute. Vide 2 Bul. 346. Per two J. 2 Bul. 350. 

If a man marry the grandmother of an impotent perfon, with 
whom he has a ſubſtance, he is chargeable in reſpect of the ſubſtance 
which he had with his wife, and ſhall be ſaid to be grandfather, 
2 Bul. 345. R. 2 Bul. 346. . 

So, if land deſcend to the wife after marriage. 2 Bul. 347. 

Otherwiſe, if he had not any ſubſtance with her in marriag 
Per Cro. 2 Bul. 3.45. Per two F. 2 Bul. 346. f 
Tho' he afterwards becomes able by the induſtry of his wife. Per 


Cro. Whitl. cont. 2 Bul. 347. 5 
Nor, ſhall he be charged after the death of his wife, tho' he had a 


ſubſtance with her. Per Cro. 2 Bul. 347. cont. Comb. 405. 

[A man is not bound to provide for his wife's mother, tho? he had 
ſubſtance with her in marriage, either within the words or intent of 
ſtatute, which provides only for natural parents. R. per Cur. and 
2 Bulſt. 345. ſupra denied to be law. Rex v. Munden, T. 5 Ge. 
Str. 190. Fort. 303. 4 J. R. 119.] | 
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[The huſband is not bound to maintain the wife's child by a for- 


mer huſband. 4 J. R. 118. | 


(The father-in-law is not obliged to maintain his daughter-in-law. 


Rex v. Benoier, M. 13 Geo. Ld. Raym. 1454. Rex v. Dempſon, M. 
7 Geo. 2. Str. 98 5. | ; 

By the /g. 5 Geo. 8. churchwardens or overſeers, by order of two 
juſtices, may take goods or rents of lands, c. of the huſband, father, 
or mother, who leaves his wife or children a charge to the pariſh: 
and the order being confirmed by the quarter ſeſſions, the juſtices 
there may direct a ſale of the goods; and the overſeers ſhall be ac- 
countable to the quarter ſeſſions. | 

A father charged is not to be committed, till an order made and 
refuſal by him to pay the 205. per menſem, and a default of diſtreſs. 
Vide 2 Bul. 344. | 21 
Ine quarter ſeſſions may order a father to pay 25. a- week, till oller 
order. R. Sal. 534. | 1 
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W. * 

. the pariſh to the high conſtable, ten days before every quarter ſeſſion, 
on pain of 205. and by the high conſtable at the quarter ſeſſions to 

10 the treaſurer of the county on pain of 40 .; to be levied ut ſupra for 

er, augmentation of the ſtock. $a, 

hh: And ſuch ſoldier or mariner ſhall go to the treaſurer of the _ 

ces whence preſt, or if not preſt, of the county where born, or laſt 

gc- dwelt for three years, at election, or if not able to travel, of the 
county where he lands, and bring a certificate under the hand and 

and ſeal of the general of the camp, or governor of the town, or his 

eſs. marſhal or deputy, and of the captain under whom he ſerved, or his 
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If chere be a bond to ſave. a town harmleſs from A. his wife and 
children, it extends to children born afterwards, or before. R. 
Shin. 556. | | 

And? to the children of the ſon during his life, not afterwards. 
Shin. 55 7. N | | 


(B 69.) Relief of poor priſoners, maimed ſoldiers, and mariners, &c.] 
By the f. 43 El. 2. juſtices of peace at Zafter ſeſſions ſhall rate every 
pariſh in a county or corporation, at a weekly ſum not above 6d. nor 
leſs than a 4 d. in any pariſh, nor above 2d. for every pariſh, one with 
another through the county, to be aſſeſſed by agreement among the 
pariſhioners, or in default by the churchwardens and petty conſtables 
of the pariſh, or in their default by order of a juſtice of peace in or 
near the pariſh, and to be levied by the churchwarden or conſtable, 
or in their default by a juſtice of peace by diſtreſs and ſale of the of- 
fender's goods, and for want of diſtreſs, a juſtice of peace may com- 
mit without bail, till payment. And the juſtice of peace at ſuch 
quarter ſeſſions ſhall ſet down what ſum ſhall be ſent quarterly to the 


alms-houſe in the county, ſo as 20s. yearly be ſent to each of the ſaid 
priſons out of each county; and the reſidue employed to the relief of 
hoſpitals in the county; and of ſufferers by fire, water, and other 
caſualties, and ſuch other charitable purpoſes as the juſtices at quarter 
ſeſſions ſhall think meet: which ſums rateably aſſeſſed on every pariſh, 
the churchwardens ſhall collect and pay to the high conſtable quarter- 
ly, ten days before every quarter ends, on pain of 10s. and the high 
conſtable at the quarter ſeſſions, to the treaſurer of the county, on 
| Pain of 209. to be levied with the ſaid ſums for the ſaid charitable 
purpoſes by the'treaſurer, by diſtreſs and ſale ; and the treaſurer ſhall 


none, to the next ancient judge, and the knight marſhal, equally to 
be divided, taking their acquittance for the ſame. , 

By the ft. 43 El. 3. juſtices of peace at Zafter ſeſſions in a county 
or corporation, ſhall charge on every pariſh a weekly ſum for relief 
of ſoldiers and mariners, ſick and hurt in her majeſty's ſervice, not 
aboye 10 d. nor leſs than 2d. in any pariſh, nor above 6 d. for every 
pariſh, one with another, where there be above fifty pariſhes - in a 
_ to be aſſeſſed and levied ut ſupra for priſons, Wc. z and to 
be collected and paid by the churchwardens and petty conſtable of 


lieutenant, or of the admiral or other general at ſea, or captain of the 
ſhip; which certificate ſhall be allowed by the general muſter maſter 
in this realm, or treaſurer and comptroller of the navy ; on which 
certificate ſuch treaſurer ſhall allow him a convenient ſubſiſtence till 


priſoners of the King's Bench and Marſhalſea, and each hoſpital and 


pay the ſum for the priſons to the chief juſtice of England, or, if 
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the quarter ſeſſions, when the juſtices of peace may grant him an an- 
nual penſion for his life; if no officer, not above 100: ; if an officer 
under a lieutenant, not above 15 J.; if a lieutenant not above 20ʃ.; 
to be paid quarterly by any treaſurer of a county; but the juſtices of 
peace may alter or revoke ſuch penſion, _ 
And till ſuch ſoldier or mariner can arrive to a county where they 
may have fuch penſion, or to the muſter maſter general, who is 0 
allow ſuch certificate, the treaſurer of the county where he lands, ſo 
of every county, before ſuch allowance, may give them relief for 
their journey through that county, and a teſtimonial to paſs to the 
place of penſion, 
And the reſidue of the ſtock ſhall, at the diſcretion of the juſtices 
at the quarter. ſeſſions, be beſtowed for the charitable deſigns of the 
ſtatutes for relief of the poor and puniſhment of rogues, or reſeryeq 
for the future relief of maimed ſoldiers and mariners. 
By the f. 14 El. 5. juſtices of peace at the quarter ſeſſions in 3 
county or 8 may rate every pariſh not. above 6d. or 8d. per 
week for relief of the common gaols, which the churchwardens ſhall 
levy every Sunday, and pay once a quarter to the high conſtable, who 
ſhall pay at the quarter ſeſſions to ſuch as the juſtices of peace ſhall 
direct, who ſhall weekly diſtribute the ſame to the relief of the priſon. 
ers, on pain of 5 /. for default in any officer, a moiety to the queer, 
a moiety to the priſoners. [Vide the ff. 19 Car. 2. 4.] 
By the ff. 5 Ann. 32. if the gaol or Manſbalſea money be not 
ſuſſicient, the juſtices at quarter ſeſſions may aſleſs what they thi! 
reaſonable for the conſtables' time and expence in paſling vagrants. 
If the money for the priſoners in the Marſbalſea and mained 
foldiers, 1s not duly paid, B. R. upon motion will grant an attach- 
ment againſt the ſheriff of the county, and take any of the county - 
"ithernam for it, if the ſheriff does not pay for it. R. Skin. 227. 
But juſtices of peace cannot limit the ſtock of the county to the 
charge of the proſecution of a barretor. R. B. R. 2 Ann. bet 
the Queen and Inhabitants of Hertford, Sal. 60 5. N 
They cannot, by the ſame order, direct the payment to gabs 
upon the /f. 14 El. and the /i. 19 Car. 2. R. Sal. 487. 


(B 50.) Treaſurer of a county.) By the ff. 43 El. 2 & 3. juſtices o 
peace at Eaſter ſeſſions ſhall elect, of themſelves or others, two 
treaſurers, who ſhall continue one year and then give up their at. 
counts to their ſucceſſors. 8 

And if the treaſurer refuſe the office, or to relieve maimed ſoldier 
or mariners, &c. or neglect his duty, or refuſe to account, as tl: 
juſtices direct, the juſtices of peace, or in their default the judges o 
 aſſiſe, may fine him, to be levied by diſtreſs and ſale, &c. and mi 

appoint any two tens of peace to proſecute him. 

Mayor and juſtices of a corporation may appoint one to receive a 
pay money within the corporation, who ſhall do and be ſubject to the 
penalties of an high conſtable. | 
By the ft. 5 Ann. 32. treaſurers ſhall obey orders of quarter ſeſſos 
for paying ſums to paſs vagrants, if they have money in hand to pi! 

Money to paſs vagrants ſhould be raiſed quarterly; but a pref" 
ment of the grand jury is not neceſſary. Rex v. Fuftices of Middi* 


H. 9 Geo. 2. Str. 1028.] n 
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[By 12 Geo. 2. c. 29. % 17 quarter ſeſſions may make one general 


county-rate; /. 2. Which ſhall be paid by the overſeers out of the 
poor's rates to the high-conſtable; . 3. and if no poor's rate, to be 
levied by the petty conſtable z . 4. except in the Northern counties; 


Js. except perſons not before liable; . 6. the money to be paid to 

The treaſurer, and by him as the ſeſſions direct.) | | 
[By 13 Geo. 2. c. 18. J. 6. juſtices of liberties may act ſor their 

liberties according to 12 Geo. 2. c. 29.] | 


(By fat. 17 Gez. 2. c. 5. the treaſurer ſhall repay the high conſtable 
the expence of paſſing vagrants.] ; 

[By flat. 25 Ge. 2. c. 36. on conviction for felony, the court may 
order the proſecutor's expences to be paid by the treaſurer.) 

[If a fine be impoſed on the county, which the juſtices at the 
leſſions think illegal, they may order the treaſurer to defray the ex- 
pence of litigating the queſtion out of the county ſtock. Rex v. Eſcx, 
E. 32 Geo. 3. 4 T. R. 591. | 


[Juſtices of the peace at the quarter ſeſſions have no authority to 


order the colts of a proſecution of a miſdemeanour, carried on under 
the direction of magiſtrates, to be allowed out of the county rates. 
Rex. v. Weft Riding of Yorkſhire, M. 38 Geo. 3. 7 T. R. 377. 

[By flat. 27 Geo. 2. c. 3. the expences of conveying perſon commit- 
ted to gaol or houſe of correCtion by juſtices' warrant, ſhall be ſettled 


by a juſtice, and paid by the treaſurer; in Middleſex by the over- 


ſcers.] | 

[The fat. 18 Gez. 3. c. 19. enables the court in certain caſes to 
make an order on the treaſurer of the « county, riding, or diviſion,” 
where the offence was committed, to pay the proſecutor and his wit- 
neſſes their expences.] _ | 

[This ſtatute extends to inferior diſtricts having juriſdiction to try 
(cons, and raiſing their own rates ſimilar to the county rates. Rex 
r. Myers, E. 35 Geo. 3. 6 J. R. 237.) | 

[The charges of attendance of a poor perſon bound to give evi- 
cence on felony may be ſettled by court, and ſhall be paid by trea- 
ſurer; except in Middleſece.] 7 5 

[The court of B. R. will not grant a mandamys to the treaſurer to 
obey an order of the court of quarter ſeſſions. Rex v. Briftow, H. 
35 Ces. 3. 6 T. R. 168.) = EP 


The proper remedy, in caſe of his refuſal to obey ſuch order, is 


by indictment. Bid.) 


Lide Burns Juſtice, tit. county-rate, where all the acts empowering 
juſtices to allow charges are collected.) I | 


(B 51.) Settlement of poor. By the common law.) By the common 
law, the place of birth, or laſt habitation, are proper for the ſettle- 
ment of poor perſons. Per J. of Aſſize. 2 Bul. 350. 352. \ 

And therefore, a baſtard, who has gained a ſettlement, ſhall be 
ſent thither, and not to the place of his birth. R. 2 Bul. 3 50. 

A child born in an houſe of correction ſhall be ſent to the place 
where the mother had a ſettlement. 2 Bu. 358. F, | 

The ſon or daughter of a vagrant, who has no ſettlement, ſhall be 
ſent to the place of the birth, not being ſeven years of age; for it car- 
not gain a ſettlement where the patents die. 2 Bl. 3 51. Ray. 477. 

| | A poor 
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574 ' JUSTICES OF PEACE. 
A poor child ſhall be ſent to the place of ſettlement, and not or 
birth. Ray. 477- 3 | J | 
| 90, an ideot. | Sal. 427. | 

And if one be ſent as a vagrant, he may afterwards be ſent to the 


place of ſettlement. R. Sal. 526. | 
The ſettlement of the parent ſettles his child. R. Sal. 528, 9. 


Tho' under ſeven years. Sal. 527. | 

An order for the ſettlement of a child after the age of ſeven will 
its parent, is not good, unleſs it ſhews that it had no other ſettle. 
ment; for it might have gained a new ſettlement. R. Sal. 470. 

And if a child be ſent with the mother, till the age of ſeven year,, 
it ſhall be only for nurture, and it ſhall be maintained at the charge 
of the pariſh where it is ſettled. Sal. 482. 5 28. 

But an order by two juſtices to the ovexſeers of B. for the relic! 
of a poor perſon, does not determine, but preſumes his ſettlement 
there. R. 1 Sal. 123. : 

So, a baſtard ſhall be ſent to the place of his birth, if he has not 
gained another ſettlement, and not with the mother. R. Sal. 48;. 

So, there cannot. be any order for ſending a poor perſon to an 
extraparochial place. R. Sal. 486, 487. Carth. 515. 5 5 


(B 72.) By flatute.)] By the ff. 13 & 14 Car. 2. 12. on complaint of 
the churchwardens and overſeers to a juſtice of peace, within forty 
days after any perſon's coming to ſettle in a tenement under 10 l. 50 
ann. to juſtices of the peace, (1 quor.) of the diviſion may remove ſuch 
perſon likely to be chargeable, to the pariſh where laſt legally ſettled 
as a native, houſholder, ſojourner, apprentice, or ſervant for forty 
days at leaſt, unleſs he give ſecurity to be allowed by ſuch juſtices 
for the diſcharge of the pariſh. Vide Appeal, poſt. (B 74.) | 

Provided, if any come to any pariſh for harveſt or other work, 
with a certificate Fas the miniſter and a churchwarden and overſeer 
of another pariih, declaring him an inhabitant there, tho? he ſtay after 
the work done, or fall ſick, he ſhall not gain a ſettlement, but be 
ſent by two juſtices. to his habitation in the other pariſh. Bid. 

If the continuance of forty days be by requeſt, and money given 
by the pariſhioners of the other pariſh, the party ſhall be ſettled 


where he lived the forty days. R. 3 Med. 67. IO 
If one hire a mill of 101. per ann. it makes a ſettlement ; for it b 


a tenement. R. Sal. 536. | | 
If he hire 51. per ann. of one, and another 51. per ann. of another 


in the ſame pariſh. Sal. 535. 

By the ft. 1 Fac. 2. 17. the forty days to make a ſettlement ſhall be 
accounted from delivery of notice in writing of the abode and number 
of the family, if any, to one of the churchwardens or overleers 
the pariſh. 

And, by an equitable conſtruction of the ſtatute, an act ſhall be 
accounted equivalent to notice: as, if he pays pariſh rates for then 
he does not conceal himſelf. R. P. 1 W. & MH. B. R. Sho. 1% 
Carth. 28. 6 

Or, lives in the pariſh for four years, and works in the highwaſ- 


Semb, T. 3W.& M. | | : 
Or, be a ſervant or apprentice there. Per Cur. M. 3 . & 4 


- 
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By the . 3 © 4 W.& M. 11, the forty days to make a ſettlement 
ſhall be accounted from the publication of notice in writing of the 
abode and number of the family, delivered to the churchwarden or 
overſeer, which he ſhall cauſe to be read publickly in the church 
next Lord's day, and to be regiſtered, on pain of 4os. for negle& of 
each to the party grieved, to be levied on proof by two witneſſes be- 
fore a juſtice of peace, by diſtreſs and ſale, and for want of diſtreſs, 
Se. by commitment to gaol. 

But no ſoldier, or workman in their majeſties? ſervice, ſhall gain a 
ſettlement by publiſhing ſuch notice, unleſs it be after his diſmiſſion 
from their majeſties' ſervice, Nor, ſervice in a ſhip, boat, &'c. 
F. g. 255- ö i 2 1 N 5 

Provided, no notice needful, if any on his own account execute 
in a pariſh any annual office, or charge for a year, or be rated, and 
pay his ſhare to the publick taxes of the pariſh, Fe. or, being un- 
married and childleſs, be lawfully hired for a year, and it is declared 
by the ff. 8 & 9 W. 3. 30. abide in the fame ſervice during one whole 
jear; but that goes only to future times. R. Sal. 525. | 

Or, be bound apprentice by indenture, and inhabit in any pariſh. 

[Serving the office of conſtable, as ſubſtitute for another, is not 
ſerving an office ſo as to gain a ſettlement. 1 BI. Rep. 452.) | 

[An aſſeſſment and payment of a poor's rate by the tenant, will 
gain him a ſettlement, tho', the landlord has privately agreed to pay 
it. Ibid. 463-] | 
Now, no collateral act amounts to notice: as, banns of marriage 
publiſhed in the church. 5 Mod. 45 4. | 

If he beard or be nurſed in a pariſh. Sal. 524. | 

So, notice ſhall not be preſumed ; for it is matter of evidence. 
Sal. 472. | | 5 | 

Nor, ſhall be ſupplied. R. Sal. 476. 7, 

It is ſuſhcient, if the houſe be rated, and he pays. R. Sal. 478. 

For he muſt pay. X. Sal. 523. Skin. 620. 

If he be choſen pariſh clerk, and has it for a year. R. Sal. 536. 

The hiring muſt be for a year at the firſt ; for an hiring for half a 
year, and afterwards for another half year, by the ſame, maſter and 
in the ſame place, is not ſufficient. R. Sal. 535. 

[Being hired to work by the piece or groſs, and continuing five 
years on that contract, gains no ſettlement. 1 BI. 443.] 

Marriage in ſervice is not a diſcharge from the maſter, without his 
vil. R. Sal. 527. | | 3, 

Nor, does it prevent the ſettlement. Bid. 

If he be married in the ſervice, it will be a ſettlement, if he was 
not ſo at the time of the hiring. Bid. | 4355 57 | 

if a man ſerve a barber for a year for 6/. to be inſtructed, with- 
out being bound, he will be a ſervant there. R. Skin. 671, -- Sal. 
479. 8. C. cont, | 

f an apprentice be aſſigned to a maſter in another pariſh, tho it is 
1 2 proper aſſignment, the ſettlement will be good. R. 1 Sal. 
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An apprentice diſmiſſed without cancelling the indenture gains no 
ſeulement by a ſubſequent ſervice with another maſter, ſo long as the 
tem continues. 1 Bl. 553.] e | 

(But. a pariſh apprentice may agree with his maſter to cancel his 


indentures 
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indentures at twenty-one, tho' bound till twenty-four, and gain a ſet. 
tlement of his own. 1 Fl. 592.] | 
Otherwiſe if put apprentice by his maſter by agreement, without 


| 
| 
indenture. R. Sal. 479. Skin. 671. S. C. cont. e 
An apprentice, or ſervant, continuing with his maſter in B. ſhall ; 
be ſettled there, tho' the maſter 1s not ſettled there. R. Sal. 533, 5 
[An apprentice aſſigned to A. and going to live with B. on con- 0 
dition to pay A. a guinea a- year, gains a ſettlement by the firſt fon f 
days' ſervice with B. 1 Bl. 635. | | l 
By the E 8 9 FV. z. 30. if any perſon bring a certificate to l 
the churchwardens or overſeers, under the hands and ſeals of the 
major part of the churchwardens and overſeers of the other pariſh, ” 
with two witneſſes, and allowed by two juſtices of peace, owning ac 
ſuch perſon or perſons to be ſettled there, ſuch certificate ſhall oblige 
the pariſh that gave it to receive ſuch perſons and their children, _ 
tho' born in the other pariſh, not having otherwiſe acquired a legal be 
ſettlement, (which is acquired by the ,. 9 10 V. 3. 11. only if he Ta 
bond fide hire 101. per annum, or execute an annual othce there,) when 
they become a charge to, or aſk relief of the pariſh to which the 
certificate was given, and not before. af 
[Renting 10 l. per annum, and immediately letting off the greater 77 
part to an under-tenant, and reſiding on the reſt, gives a ſettlement. : 
1 Bl. 603.] Ae. | 17 
If a man, reſiant by certificate, took an apprentice by indenture, C1 
he would have been ſettled there. Adm. in the /. 12 Ann. 18. In 
But by the ff. 12 Aun. 18. any, on or after the 24th June 1713, * 
bound apprentice, or hired in a ſervice to one who reſides by cert- Rs 
ficate only, ſhall gain no ſettlement thereby. b 1 
A man who ſettles in a tenement under 10 1. per annum of his 1 5 
own inheritance, ſhall not be removed. Per two J. Herbert cu. tho; 
H. 2& 3 Jac. 2. Per Holt, 5 Mad. 419. | 35 6 
[A wife cannot be removed from a tenement of 101. per annum 9 
in the occupation of her huſband, tho? he reſides elſewhere. 1 5. 45 
466. - | | 
Or, a copyhold. R. Tr. 4 Geo. . 
Or, a leaſehold for 500 years. A 
Vet if a man has land in B. and never inhabits there, it is no (ct 8 
tlement. Sal. 524. IH | . vs 
If he works, but does not lodge there. 2 Mod. Ca. 308. 369. conſen 
If a certificate be allowed, no appeal lies for the allowance. pariſh 
o. | | | BYE the i 
"4 ſhall a man be removed, till he is an actual charge. Dil he . 
And there muſt be an adjudication that he was chargeable; for 726.) 
it is not ſufficient to ſay that there was a complaint that he was (By 
charge. Did. $02 he wor! 
A certificate does not make a ſettlement, if he had it not befors 3 Ge. - 
but is evidence of a ſettlement with the pariſh which gives it. Rex v. 
Sal. 530, 531.—R. cont. 9 Ann. for it will be concluſive to al Rex v. 


world. Sal. 535. | | 8 
The firſt ſettlement of a perſon cannot ceaſe but by gaining! 
new one. Rex v. St. Batolph,” H. 28 G. 2. B. S. C. No. 1 18.) 

[Therefore, if a woman marries a man who has no ſettlement, 

maiden ſettlement remains, whether he is alive and abſent, or * 
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being never determined, but only as it were ſuſpended, during the 
time ſhe is under her huſband's power and protection, and is main- 
tained and ſupported by him. Not during his life, as was ſuppoſed 
in the caſe, Rex v. Norton, H. 12 G. 2. B. S. C. No. 39. where it 
was ruled contrary to the preſent deciſion, which was made on great 
deliberation. Bid. Weftham v. Chiding flone, H. 12 G. Str. 683.] 

[By the fat. 35 Geo. 3. c. 101. it is enacted that no poor perſon 
ſhall be removed by virtue of any order of removal, until ſuch perſon | 
ſhall have become actually chargeable.] 5 | 

[By the 6th ſection of the ſame act it is provided that every un- 
married woman- with child ſhall be deemed and taken to be a perſon 
actually chargeable within the intent and meaning of the act.) | 

[An unmarried woman may be removed to the place of her ſettle- 
ment on account of her being pregnant; under this ſtatute, tho' ſhe 
be reſiding under a certificate from her own pariſh. Rex y. Great 


Yarmouth, M. 39 Geo. 3. 8 T. KR. 68.] 


b A Settlement is gained. EY 

By adminiſtrator or executor, By the huſband of adminiſtratrix of 
aſſignee of a term of ninety-nine years, living on the premiſes. 
Murſley v. Grandborough, T. 4 G. Str. 97. Fort. 30a. : 

[And mortgagee for 15 J. and creditor by bond and fimple contract 
for 18/. more, and reſidence. - Rex v. Stockland, H. 15 Geo. 2. B: 8. 
C. No. 61. Str. 1162.] . | | 

[By executor entitled only to one fifth of a leaſehold of 22 J. per 
annum, who proves the will alone, and reſides forty days. Rex v. 
Utoxeter, T. 5 Geo. 3. B. & C. No. 172.] FEY 

[The executor of a tenant from year to year of an eſtate under 
tol. a- year, may gain a ſettlement by reſiding on it forty days. And 
tho" he do not prove the will, the term is in him. Rex v. Stone, E. 
33 Geo. 3. 6 T. R. 295. | 8 


Apprenticgſbip. By apprentice where he ſcrves, tho' the maſter to. 
whom bound lives in another pariſh. Holy Trinity v. Shoreditch, A. 

3 Geo. Str. 10. Allhall:xvs v. Saint Olave, J. 9 Geo. Str. 554.) 

[A contract of apprenticeſhip may be formed without uſing the 
term ( apprentice.” Rex v. Laindon, M. 40 Geo. 3. 8 I. R. 379-] 

If a poor boy be bound apprentice#by the pariſh officers, with the 
conſent of two juſtices of the county, to a maſter reſiding in a different 
pariſh and county, and all the parties, except the apprentice, ſign 
the indenture, the apprentice will gain a ſettlement in the pariſh of 
ns maſter by reſiding there 40 days, under this indenture. 2 J. R. 
726. | | 

[By apprentice (or ſervant) where he lies, tho' in a, ſhip, and tho' 
he works and diets elſewhere. Saint M ary Colechurch v. Radcliffe, T. 

3 Geo. Str. Go. Fort. 306. Rex v. Feverſham, P. 7 Geo. Fort. 221. 

Rex v. Saint John, T. 10 Geo. Fort. 321. Str. 594. Ld. Raym. 1371. 
Rex v. Burton Bradftock, P. 5 Geo. 3. B. S. C. No. 171. Rex v. Caſtlt- 
tin, M. 7 Ges. 3. B. S. C. No. 183.) | | 

[By apprentice of a certificate-man, after he has purchaſed an eſtate. 
lvinghee v. Stonebridge, H. 6 Geo. Str. 265.] 8 I 
y apprentice living forty days, tho! not at one time. Rex v. 


Circenfler, H. 10 Geo. Str. $44: 
a Pp (Or, 
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; perform actual ſervice. Rex v. Charles, IJ. 12 Geo. 2. B. S. C. No. 
221.5 NS, 


[Or, reſiding the laſt forty days, tho' a cripple, and not able to 


86, ſerving forty days to an infant will give a ſettlement. Nix 
v. Saint Petrox, H. 31 Geo. 3. 4 IT. R. 196. Fe 
[By pariſh-apprentice let out by the maſter by parol for hire, with. 
out aſſent of juſtices, into another pariſh where he reſides above forty 
days, the maſter receiving the wages and finding. cloaths. Rey y, 
Saint George, M. 8 Geo. 2. B. S. C. No. 5. Str. 1001.] 
[By apprentice allowed by his maſter to work for his own beneſt, 


paying him 12d. a-week, and maſter furniſhing a loom, where he re- 6 
ſides ſeparate from his maſter. Rex v. Offerton, P. 15 Ges. 3. B. S. (. f 
No. 250.] + 8 15 | 
| [By apprentice bound only for four years. Rex v. Saint Niclulas : 
M. 10 Geo. 2. B. S. C. No. 28. Str. 1066.] 8 
[If the maſter of an apprentice die, and the executor, at the re. % 
queſt of the apprentice, agree that he ſhall zo to live with another 
perſon, a ſervice of forty days with ſuch perſon, before the term of ot] 
the apprenticeſhip expires, will gain a ſettlement. Dang. Jo.] B. 
y apprentice aſſigned over by widow (who bad not adminiſtered! 22 
to a certiſicate- man, who by parol aſſigns (without the widow's know. 
ledge, but ſhe afterwards approved) to a third; ſettled with the third. call 
Ke v. Bridgeferd, J. 13 Geo. 2. B. S. C. No. 43. Str. 1115. Rexs. 14 
Petham, M. 14 Geo. 2. B. S. C. No. 54.] 2 7 
[Yet, apprentice verbally diſmiſſed by maſter's widow, who had par 
not adminiſtered, is ſettled where he ſerved his maſter. Rex v. Chirt, B. 
T. 14 Geo. 3. B. S. C. No. 242.) 0 
[hy apprentice, tho' duty not paid for thirty ſhillings given hi _- 
maſter to clothe him. Rex v. Owram, P. 13 Geo. 2. B. S. C. No. 40 No. 
Str. 1132. ] | : | i 
["Tho' the apprentice is to be found all neceſſaries by his father by o 
and no duty paid for ſuch maintenance, maſter allowing 4s. fr * 
week for it, which is an equivalent. N. B. The maſter is nat lathe 
.obliged to anſwer a queſtion which tends to contradict his deed. appr. 
Rex v. Portſea, ; 16 Geo. 3. B. S. C. No. 261. 119. 
[By apprentice aſſigned by indorſement on the back of indentur, [B 
(voidable, and afterwards declared void by ſefſions,) without aſlent d befor 
juſtices. Rex v. Saint Petrox, . 19 Geo. 2. B. S. C. No. 84-] wards 
[By pariſh-apprentice aſſigned (without aſſent of juſtices) from firk * 
to ſecond maſter, and by him, without aſſent of firſt, or of juſticc5 29 & 
to third, the conſent of ſecond including that of firſt. Rex v. C. LN. 
Ham, P. 20 Geo. 2. B. S. C. No. 91. Rex v. Taviſtock, T. 7 Geo. 3. 4 was d 
S. C. No. 186.) | ſtampt 
[To enable an apprentice to gain a ſettlement by ſerving a ſeconl [By 
maſter, the ſervice muſt / be performed with the conſent of his fi which 
maſter ; his knowledge alone is inſufficient. Rex v. St. Pauli, Bu. ; 


ford, M. 36 Geo. 3. 6 T. R. 452. | EF 
[An infant binding himſelf by indentures of apprentice, . leaving Iu 
maſter to go into the king's ſervice, with his maſter's approbatio) 
gained a ſettlement by having ſerved his maſter 40 days. Rex! 
Hindringham, H. 36 Ges. 3. 6 J. R. 557. ] | ; 
[By apprentice to a mariner, tho” for four years only, and the in- 
denture is not inrolle d, nor the forty days' inhabitancy at one tim. 
Rex v. Gainſborough, P. 8 Geo. 3. B. S. C. No. 189.) 
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2,” [By apprentice, tho' the conſideration- money being 6 d. was not in- 
ſerted in the indenture. Rex v. Yarmouth, H. 28 Geo. 2. B. S. C. 
No. 1 20. TH; | * 

[Or, e the indentures are not ſtampt purſuant to Sf. 8 Ann. c. 9g. 
if the conſideration was paid out of a voluntary, yearly, charitable 
ſubſcription Rex v. Bethnal Green, H. 7 Geo. 3. B. 8. . No. 185. 

[Or, if the conſideration was paid out of a legacy, ſome of which 
was to be given to put children out apprentices ; for it is a public 
charity. Rex v. Clifton, H. 12 Geo. 3. B. S. C. No. 219.] a 

Money given by the parith officers (in the caſe of a voluntary 
binding) as the conſideration of taking an apprentice, is not liable ta 
the duty impoſed by the ſtatute of Anne, for it comes within the ex- 
ception to it in /. 40. as being at the public charge of the pariſh. Rex 
v. St. Petrox, H. 31 Geo. 3. 4 I. K. 196. | 

[Neither is any duty payable for any conſideration money, unleſs it 
be given to the maſter or miſtreſs of the apprentice.  1bid.] - 

[By apprentice, tho' the indentures. are loſt, or not produced, if 
other evidence is given of it. Rex v. Eaſt-Knoyle, T. 13 & 14 Geo. 2. 
B. S. C. No. 5 1. Rex v. Saint Michael Bath, H. 13 Geo. 3. B. S. C. 
227. | | | \ 

[By apprenticeſhip under a ſecond indenture, the firſt being can- 

celled by maſter, father, and | apprentice. Rex v. Weddington, P. 

14 Geo. 3. B. S. C. No. 239. | be 
[By apprentice to a certificate-man, who removes to another 

pariſh, if he ſerves forty days there. Rex v. St. Peter's, P. 29 Geo. 2. 

J. S. C. No. 125. Rex v. Spotland, H. 5 Ge. 3. B. S. C. No. 170.] 

(Or, tho' the maſter, after the expiration of the term, gets a cer- 
—_ to the fame pariſh. Rex v. Clitheydon, H. 14 Geo. 2. B. S. C. 
0. 56.] - N 55 | 
Or, if the certificate cannot be found, tho? the maſter ſaid he came 8 

by one. Rex v. Saint Maurice, M. 24 Geo. 2. B. S. C. No. 106.] 

[By apprentice in the pariſh to which he had formerly, with his 

lather, been certificated, but removed on being chargeable, before the 

apprenticeſhip began. Rex v. S::dbury, H. 28 Geo. 2. B. S. C. No. 

119.] | 
[By apprentice in a pariſh to which his grandfather had been long 

before certificated, and had left it, and had the pauper's father after- 

wards, who had been never in that pariſh ; for the certificate ſhall be 

tremed waived or deſerted. Rex v. Taunton Saint Mary Magdalen, T. 

10 C 30 Geo. 2. B. S. C. No. 129.]J — | . 

LV. B. The caſe of Rex v. Sowerby, is not contrary to this, for it 
as determined on another point, viz. the indentures not being 
tampt according to 5 V. & M. B. S. C. No. 130. | 

(By apprentice, ſon of a certificate-man, and born in the pariſh to 
which certificated, and ſerving apprenticeſhip in a third pariſh. Rex 
lten, H. Þ Geo. 2. B. S. C. No. 92.) 5 

(By apprentice to a man certificated from 4, to B. where he reſided 

lame years, and thence went to C. where he delivered the certificate 

. the proper officer, and purchaſed a houſe for 10/. in which he 
wed. Rex v. Biſbopſide, 7 28 Geo. 2. B. S. C. No. 122.) | 
(By apprentice jerving five years, tho' the - indentures then ex- 

*nanged, and a ſubſequent agreement to be apprentice for four years 

to a third perſon, but na indenture executed; and ſervice thereupon, + 
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580 JUSTICES: OF PEACE. 
which the firſt maſter knew ; ſettlement with the firſt. Rex v. Saint 


Mary Kalendar, T. 21 C 22 Geo. 2. B. S. C. No. 95.) ˖ 
[By apprentice with a ſecond maſter, whom he ſerves above . 
days with the conſent of the firſt, but without aſſignment. Rex v. 


Frimington,' P. 30 Geo. 2. B. S. C. No. 133. Rex v. Minories, E. 


30 Geo. 3. 3 T. R. 605. S. P.] 


8 n 
[By apprentice married at the time of binding, by forty days habi- 0 
k 


tation, tho' then being ſick he goes away to his father's, with his 


maſter's conſent, and lives there forty days, the indentures bei 
wo up, but not cancelled. Rex v. Tichfield, M. 4 Geo. 3. B. 8.6 
o. 164.] 


[By apprentice, where he lives the laſt forty days with his maſter; to 
who then bids him go where he will, and work for himſelf ; but the pt 
indentures not cancelled, nor delivered up, and he hires himſelf to 
feveral maſters. Rex v. Saint Luke, T. 5 Geo. 3. B. S. C. No. 174. on 
[Where there has been ſuch an agreement between the maſter and w 
the apprentice to give up the indentures, that to an action of cove- | 
nant brought by the former, the latter could plead the matter in bar, we 
rhe indentures are conſidered as cancelled, ſo as to enable the appren- on 
tice to gain a ſettlement by hiring and ſervice, tho' the indentures 
ſtill in fact ſubſiſt. Rex v. Harberton, H. 26 Geo. 3. 1 T. R. 139. par 
[By flat. 3 1 Geo. 2. c. 11. perſon bound apprentice by deed, and gr 
the duty paid, and refident forty days, cannot be removed becauſe par 
the deed, c. was not indented.) off 
[The latter part of the ſervice of an apprentice may be joined to ( 
the former, notwithſtanding any intervening ſervice. 1 T. R. 281.) and 
[If an apprentice live with his maſter forty days in A. then forty [ 
days in B. and then one day in A. he is ſettled in 4. Rex v. Bright- be 
helmflon, E. 33 Geo. 3. 5 J. R. 188. | 300 
[An apprentice agreed with his maſter to purchaſe the reſt of his 0 
time, and that the indentures ſhould remain with the maſter till pay- cert 
ment of the ſum ſtipulated, part of which only was paid; before the one 
expiration of the time he ſerved another man, at the recommendation #8 
of his original maſter, above forty days; this was holden to enure nels 
as a ſervice under the indentures. Rex v. Chipping-Warden, H. the 1 
39-Gee. 3. 8 I. R. 108.) . = 
Birth. —{By baſtard, whether of certificate-man or other, where culy 
born. New Windſor v. White Waltham, T. 5 Geo. Str. 186. Fort. 304 we. 
Rex v. Saint Peter's, N. * ire, P. 8 Geo. 2. B. S. C. No. 9. Rn years 
v. Helton, T. 16 Geo. 2. B. S. C. No. 66. Rex v. Wyte, I. 19& i of o 
Geo. 2. B. S. C. No. go.] | 29% 27. 
The place of birth is prima facie the place of ſettlement. Rex". U 
Moodford, H. 23 Geo. 3. 2 C. Bott. 16. pl. 35. Rex v. Viale), . on th 
26 Ges. 3. Did. 17. pl. 36. Rex v. Heaton Norris, E. 36 Geo. 3. 61 court 
R. 6s 3-] | | [A 
[But if a certificate takes notice, that the woman is ſingle and the c 
pregnant, and promiſes to provide for the infant ſhe goes with, the 1 
— — by the certificate. Rex v. Ipſſey, M. 10 Geo. 3. B. 5. 0 — 
O. 20I. | f 
[By baſtard (born in a pariſh whence the mother had been removed (If 
by order, and returned there again) at the mother's ſettlement _ 


Landinatce v. Much Birch, M. 8 Geo. Str. 476. Sad gu. "En 2 
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the ſon of A. now dead, and B. who does not attend, nor fend. ex- 


-uſe, tho” ſubpœna'd, ſufficient. Rex v. Creech Saint Michael, P. 
14 Ges. 3. B. S. C. No. 238.] | 


(By feat. 13 Ges. 3. c. 82. baſtard child born in lying-in-hoſpital, is 


not ſettled in that pariſh, but follows the mother's ſettlement. This 


does not extend to caſes where the mother's ſettlement - is not 


known.) f © | 
[Lying-in-hoſpital muſt be licenſed at quarter-ſeſſions.] 
Certificate-man.— A certificate given to a pauper is an indemnity 

to the pariſh to which the pauper is going, from the conſequences of 

permitting. him to reſide there. 1 J. R. 356. 2 


[A certificate promiſing to receive the pauper when reque/ed, means 


only when they ſhall be /egally requeſted, namely, by two juſtices, 
when the paupers ſhall become chargeable. 3 T. R. 44.) | 
[If it meant to receive them before they became chargeable, it 


would be void under the 8 & g W. 3. c. 30. for a certificate is binding 


only when it is conformable to that ſtatute. ' Bid. 
(But where the pariſh of A. conſiſted of ſeveral hamlets, having ſe- 
parate churchwardens and overſeers; and a certificate had been 


granted by ſome of them, deſcribing themſelves as officers of the 


pariſh at large, evidence was admitted to ſhew that they were the 
oftcers of the hamlet where the pauper was ſettled. 3 T. R. Gog.] 
[The certificate muſt be ſigned by a majority of the churchwardens 
and overſeers. 1 J. R. 775.] | 
[Muſt be ſigned by the majority of the officers de facto, and muſt 
be directed to one pariſh in particular. Rex v. Wymendham, H. 
36 Geo. 3. 6 T. KR. 552.) | 


(By 3 Geo. 2. c. 29. J 8. the witneſs who atteſts the execution of 
certificates by the churchwarden, c. ſigning and ſealing the ſame, or 


one of the witneſſes, ſhall make oath before the juſtices, who by 
#.8& gIW. z. c. 30. are directed to allow the fame, that ſuch wit- 


nels, Sc. ſaw the churchwarden, Cc. ſign and ſeal, Sc. and that 


the names of ſuch witneſſes atteſting, &c. are of their own proper 
bend writing.] . 8 
Under this ſtatute an allowance of a certificate, as having been 
culy executed written in the margin of the certificate and ſigned by 
two juſtices, is alone ſufficient proof of the certiſicate, if above 30 
years old, notwithſtanding the allowance do not certify the athdavit 
of one of the witneſfes, as to the due execution and atteſtation. 
217. R. 466. | | | 
(If a pariſh be defirous to get rid of a certificate, it is incumbent 
on them to ſhew clearly ſome matter in diſcharge thereof; and the 
court will not preſeme ſach diſcharge from other facts. 1 J. K. 241.] 
[A temporary abſence for a particular purpoſe will not diſcharge 
the certificate. - 1d. 356. | 
{But if the pauper quit the pariſh to which the certificate is given 
out any intention of returning, the certificate is at an end. Bid. 
Rex v. Saint Michael's, H. 34 Geo. 3. 5 T. K. 526] | 
(If a perſon formerly ſettled at A. receive a certificate from that 
_ while living on 2 own eſtate at B. the certificate is diſcharged 
his ſubſequent reſidenct on his eſtate at B. 3 J. R. 251. 
© TL [A ſecond 
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[A ſecond certificate diſcharges a former one given by the ſame 


pariſh. - 3 T. R. 218.] 8 " 
[By a certificate-man living on copyhold, deſcended or ſurrendered * 
by her father to his wife. Bur clear v. Eaftwoodyhay, P. 5 Geo. Str. 91 
163. Rex v. Shenſtane, M. 32 Ges. 2 B. 8. C. No. 149.) | 
By certificate-man, the father of whofe wife dies inteſtate, poſſeſ. Te 
ſed of an eſtate for 99 years, determinable on the death of the wife, * 
leaving her and five other children, and the certificate-man enters . 
upon and takes poſſeſſion, and lives upon the eſtate for 29 years, tho 1 
he (nor any other) ever took out adminiſtration. Rex v. Cold Aſhton, * 
H. 31 Geo. 2. B. S. C. No. 143.] PI 
[By renting farm of 10/. in two pariſhes, but the houſe in the = 
pariſh receiving the certificate, Saint John's Hertford v. Amwell, M. 1 
9 Geo. Str. 529. Caſe of Stapleford, P. 4 Geo. 2. Str. 849.) * 
[By executing for a year, on being legally placed in it, an annual po 
office, tho not a parochial one, ſettlement in the pariſh where he wit] 
lives. Saint Maurice v. Saint Mary Kalendar, P. 8 Geo. 2. Str. 1014, 1 
B. S. C. No. 10. Rex v. Thiſtleworth, M. 18 C. 2. B. S. C. No. 81. * 
[By making purchaſe of '30/. value, and living upon it. Rexv. bapt 
Stanfield, P. 16 Ges. 2. B. S. C. No. 72. Rex v. Doddington, T. 16 H to ſe 
17 Geo. 2. B. 8. . No. 75.3 | — 4 mot! 
[A certificate is valid, tho' the words legally ſeltled be not in it, if 0 
there are words tantamount. Rex v. Hilperton, P. 17 Geo. 2. B. S. C. ants, 
No. 77.] 5 Rex 
[So, if it is ſigned and ſealed by two churchwardens and two over- 7 
ſeers, where there are fix churchwardens and four overſeers. Rex v. nane 
Tamworth, P. 14 Geo. 3. B. S. C. No. 240.) | No. 
[Invalid, if not allowed by two juſtices, purſuant to flat. 8 & y IV. z. gl 
Rex v. Wooton Saint Lawrence, H. 8 Geo. 3. B. S. C. No. 187.] fili þ 
(And ſo if it is witneſſed by two juſtices, but without word of . 18 
allowance. Horncaſtle v. Boſton, P. 4 Geo. Str. 94. Fort. 301. [T 
[So, if one witneſs ſwears he was preſent with the other, and ſaw cated 
the churchwardens, &c. ſign, and that his name is his hand-writing, child 
tho' he does not ſay the other's name is his hand-writing. Rexv. might 
Afton Keynes, H. 13 Geo. 3. B. S. C. No. 225. N. B. The other Illegit 
witneſs was a markſman, and thirty years had elapſed] _ 37 Ge 
[It does not bind the pariſh giving it, unleſs it be in the terms of [Ce 
the ſtatute. Rex v. Saint George Southwark, H. 22 Geo. 2. B. §. C. and af 
No. 99.] 1 8 | | | which 
[It need not be directed to any pariſh, nor be dclivered to 2 or exe 
pariſh-officer. Rex v. Saint Nicholas Harwich, H. 15 Geo. 2. B. 8. C. Is Ge; 
No. 62.] | > No. 88 
[A certificate muſt be delivered to the churchwardens of the cert- v. Let 
ficated pariſh at the time the perſon goes to reſide in it. Rex v. N un 30 Ges 
ey, H. 33 Geo. 3. 5 I. R. 154. | ul prey 
Leere —.— e — an appeal at the ſeſſions of a pariſh, gaining 
certificate of thirty years date, need not give any account of it; tit U 
bare production of it is ſufficient. Rex v. Ryton, E. 33 Geo. 3. 5 J. K. in a ho 
259] . 6 ſettlem 
[A certificate- man may gain a ſettlement in a third pariſh, for 3 [Ac 
certificate concerns only the pariſh giving it, and to whom it 15 fir ng ſett 
given, and there it ought to be left. Rex v. Biſbepfide, J. 28 Ce. may aft 
B. S. C. No. 122. Rex v. Hepton/lall, T. 10 Geo. 2. B. S. C. * ccrtifie; 


— 
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Rex v. Petham, M. 14 Geo. 2. B. S. C. No. 54. Rex v. Sherborne, P., 
1j Geo. 2. B. S. C. No. 65. Rex v. Siiton, H. 21 Geo. 2. B. S. C. 
No. 92. Rex v. Horſley, T. 28 Geo. 2. B. S. C. No. 123. Rex v. 


Saint Peter's Nottingham, P. 29 Geo. 2. B. S C. No. 125.] 


[If a certificate is given acknowledging a ſecond wife, when there 
i a firſt living, tho' the pariſh knew it not, they are obliged to 
maintain both and their children. Rex v. Headcorn, T. 19 Geo. 2. 


3.&C; Nov $6. 7 


(A certificate is concluſive upon the pariſh. granting it, only with : 
relpect to that pariſh to which it is granted; fo it is primd facie evi- 


dende das to others. Rex v. Lubbenham, E. 31 Geo. 3. 4 T. R. 251.) 


[Where A. granted a certificate to B. acknowledging the pauper 
ond bis <vife to be their pariſhioners, it is competent to A. as be- 
tween that parith and C. to ſhew that the woman ſuppoſed to be the 
paaper's wife had a former huſband living at the time of her marriage 


with the pauprr. Ibid.) 1 


But it being ſtated that a child included in the order was born 
during the cohabitation of the pauper and his ſuppoſed wife, and was 
baptized as their child, this was holden ſufficient evidence of baſtardy 


to ſettle the child where born, altho' the former huſband of the 
mother was in England at the time. 16d.) ON 


[Certificate acknowledging A. and B., and C. their ſon, as inhabit- 
ants, is good for C. tho' a baſtard, and the pariſh knew it not. 


Rex v. Toftock, H. 13 Geo. 3. B. S. C. No. 228.) 


[The certificate may extend to an illegitimate child, if the preg- 


nancy of the mother be expreſsly alluded to. Rex v. Ipſley, B. S. C. 


No. 201. p. 650. 


[Tegitimate children are not within the meaning of the act, being 
filu papuli, unleſs expreſsly named. Rex v. Helton, B. S. C. No. 66. 


p. 187. Rex v. Wyle, B. S. C. No. go. p. 264.) | | 
The pariſh officers by a certificate engaged to receive the certifi- 


cated perſon, therein ſtated to be an unmarried woman, and the 


child of which ſhe was then pregnant, and all other children ſhe 


might afterwards have; it was holden that it did not extend to an, 


legitimate child born ſeveral years afterwards. Rex v. Mathon, T. 
37 Geo. 3. 7 T. R. 362.] | 


[Certificate-man, or any of his family, tho' born of another wiſe, 


and after certificate granted, cannot gain a ſettlement in the pariſh to 
which he is certificated, but by hiring tenement of 10/. yearly value, 


or executing an annual office in the pariſh. Rex v. Sherbarne, P., 


15 rea. 2. B. S. C. No. 65. Rex v. Bray, H. 19 Geo. 2. B. S. C. 
No. 88. Rex v. Buckingham, H. 25 Geo. 2. B. S. C. No. 112. Rex, 


v. Letchlade, H. 28 Geo. 2. B. S. C. No. 121. Rex v. Alton, P. 
30 C.. 2. B. S. C. No. 134. N. B. This is not to be underſtood, 


9 . 


preventing their gaining ſettlement by purchaſing 300. value, or 
gaming any eſtate by operation of law.] 8 . 8 
[If a certifieate-man by deviſe has free liberty and power to dyell 


in a houſe during life, it is a diſcharge of the certificate, and he gains, 


ſettlement. Rex v. . oburn, T. 14 Geo. 3. B. S. C. No. 244] ]) 
(aA certificated perſon ſerving an apprenticeſhip, or otherwiſe gain 
ng ſettlement in a third pariſh, becomes clear of the certificate, and 
my afterwards gain a ſettlement in the pariſh to which he was 
certiſicated. Rex v. Great Torrington, T. 30 & 31' Geo. 2. B. S. C. 


No. 


- . 
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No. 136. Rex v. Keynſham, T. 30 & 31 Geo. 2. B. S. C. No. 127. 
Rex vo Afbeburch, YG, 2. 3. S. C. No. 137.] 9 * 
A certificated perſon having returned to the certifying pariſh, and 
remained there 18 years, a ſon who was born to him there, being 
hired and ſerving for a year in the pariſh certified to, gains a ſetue- 
ment in that pariſh. Doug. 418.]. | | | 

[A pariſh certificate only includes the certificated man, his wife, 
and thoſe children who live with him, but does not extend to grand- 
children. Rex v. Darlington, J. 32 Geo. 3. 4 JT. R. 797.) | 

[If a pariſh certificate be granted to A., and to B., C. and D. his 
children by name, B. 's reſidence in the certificated pariſh is protected 
by it, altho” he afterwards marry, and live ſeparate from his father. 
Rex v. Tefterton, E. 33 Geo. 3. 5 I. R. 258.) | 

. [A pariſh certificate extends to a wife married after it is granted, 
Rex v. Hampton, E. 33 Geo. 3. 5 I. R. 266.] | „ 

[When the ſon of a certificated perſon marries, and lives in a 
houſe of his own, he ceaſes to be under the protection of the certifi- 
cate, and may gain a ſettlement in the certificated pariſh by being 
rated. Rex v. Heath, R. 34 Geo. 3. 5 T. R. 583.) EO, 

[A certificate granted to the pariſh of A. in Norwich, is diſcharged 
by the certificated perſon ſerving a year under a yearly hiring in the 
pariſh of B. in Norwich, tho' the certificating pariſh engage to receive 
the pauper when he ſhall become chargeable either to A. or to any 
other pariſh in Norwich. Rex v. Wymondham, H. 36 Geo. 3. 6 J. R. 


2.] 

[All the pariſhes in Norwich are conſolidated by the fat. 10 Ann. 
c. 16. for the purpoſe of maintaining their. poor out of one joint fund; 
but as far as reſpects ſtrangers they are diſtinct pariſhes. Vid. Rex 

v. Saint Michael's, H. 36 Geo. 3. 6 J. R. 536.) | 
[A father, mother, and two younger children, having been removed 
from A. to B.— B. granted a certificate to A. mentioning the father, 
mother, and thoſe two younger children; and it was holden that 
the certificate did not include an elder child of the age of 14, 
who at the time of the removal was maintaining himſelf by his own 
labour, and paying for board in his father's houſe ; it being itated that 
at the time of removal the pariſh oſſicers of A. did not wiſh to remove 
that child becauſe he could maintain himſelf. Rex v. Storrington, H. 


37 Geo. 3. 7 I. R. 133.] | 


| Eſtate —By any eſtate, whether freehold, copyhold, or leaſe- 
hold, which a man gets by deſcent or deviſe, or gift, or marriage, or 
operation of law, of what value ſoever, and reſiding upon it. Mur. 
ſlay v. Grandborough, T. 4 Geo. Str. 97. Fort. 302. Rex v. Sundriſb, 7. 
78 Geo. 2. B. S. C. No. 4. Rex v. Marausod, H. 29 G. 2. B. S. C. 
No. 124. Rex v. Ingleton, P. 6 Geo. 3. B. S. C. No. 179. Rex v. 
Imington, T. 6 Geo. 3. B. S. C. No. 182. Rex v. Saint Mary White- 
chapel, J. 8 & 9 Geo. 2. B. S. C. No. 17. 1 J. K. 241. , 
[A huſband may gain a ſettlement by reſiding on an eſtate veſte 
in truſtees for the ſeparate uſe of his wife. 3 7. R. 114] 

By a widow reſiding on eſtate wherein ſhe * right of dower forty 
days, but ſhe does not communicate the ſettlement to a ſecond hui- 
band nor their children reſiding there with her, Rex v. Painſwict, 
7. 14 Ge. 3. B. S. C. No. 243] [But, 


— 


= 


Iosriezs OF PEACE . 


But, where a woman on her marriage with a copyholder of 4 
manor, in which the widows of huſbands d ing ſeiſed are entitled to 
their free bench, gave a bond that the fon of her intended huſband by 
a former wife, ſhould have poſſeſſion of part of the copyhold eſtate 
after the death of her huſband, on condition of his repairing the part 


of the houſe reſerved for her, and after the death of the huſband the 


vi low delivered up the poſſeſſion to the ſon according to the bond, he 
gained a ſettlement by reſiding on it forty days. 2 T. R. 577.) - © 

[Or, tho' the forty days be not ſucceſſive, or on the eſtate, but in 
the pariſh, at an alehouſe, as a gueſt. Rex v Sowton, H. 12 Geo, 
E. L C. Ne. gf e e 
[Or, tho' he is only tenant in common with others. Rex v. Saint 
Motte, T. 13 Geo. 2. B. S. C. No. 42. Str. 1116.] 4 

[By 9 Geo. c. 7. no perſon ſhall be deemed to acquire any ſettle- 
ment in any pariſh or place, by virtue of any purchaſe of any eſtate or 
intereſt in ſuch pariſh or place, whereof the confideration for. ſuch 
doth not amount to the ſum of 300. bong fide paid, for any or 
ſurther time than ſuch perſon ſhall inhabit in ſuch eſtate, and ſhall 
then be liable to be removed to ſuch pariſh or place, where he was 
laſt legally ſettled before the ſaid purchaſe and inhabitancy therein.) 

[Subſequent improvements on a purchaſe are not to be confidered 
as part of the purchaſe money under this ſtatute. 1 Bl. Rep. 596.) © - 

[But reſidence on an fate coming by deviſe, tho' under the value of 
30/. gains a ſettlement, a deviſe not being a purchaſe within the mean» 
ing of this ſtatute. Doug. 767.] 2 

[Taking a grant of a copyhold with 15. fine, 15. heriot, and 17. 
rent, is a purchaſe within this act. 1 T. R. 241.) | 

[A conveyance from a father to his ſon in conſideration of natural 
love and affefion and of 101. is not a purchaſe within this ſtatute. 

PK. . | | 
: Where the conſideration expreſſed in the deed of conveyance was 
281. under which the pauper claimed his ſettlement, parol evidence 
was admitted to prove that 30 J. was the real conſideration, '. 3 T. R. 
474-] 1d 
By purchaſe of a houſe ſor 39 J. tho' 3ol. of it was advanced by 
another by his order, and the premiſes ſoon after mortgaged for it, 
and reſidence on it for four years, till the mortgagee entred, and 
had releaſe of the equity of redemption. Waddington v, Tedford, P. 
$ Geo. 2. Str. 1014. B. S. C. No. 18.] | { | 

[By purchaſe of above 3o/. tho? great part of the money borrowed, 
and eſtate mortgaged for it, and immediately let, the purchaſer never 
lived upon it, but lived in the pariſh, and was rated to and paid the 
land tax and has ſince ſold it. Rex v. Acton Beauchamp, T. 26 & 27 
Geo. 2. B. S. C. No. 116.] | | | | 


[4. agreed to give a cottage to his grandſon on his marriage, hut 


there was no conveyance z the grandſon entred, fitted it up at his 


own expence, and lived in it ſeveral years; then the graridfather died 

inteſtate, leaving an only child, the mother of the grandſon, who 

never entred on the cottage, or received or demanded any rent for 

it; then the mother died, leaving an huſband, and this her _ * 
Ys 


It was holden that the huſband was not tenant by the curte 


wife never having being ſeiſed in fact; and that the ſon was ſeiſed in 
tee, and conſequently that he gained a ſettlement by reſiding. 3 
5 | eſtate 
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eſtate forty days. Rex v. Great Faringdin, E. 36 Geo. 3. 6 JT. R. 
LA. agreed to purchaſe a copyhold eſtate of B. for 60 JI. which waz 

then mortgaged to C. for 50/. paid the 10/. and was admitted ſubject 

to the mortgage intereſt in C.; he afterwards borrowed 501. of D. to 


586. 


pay off C.'s mortgage, and on C.'s 3 being ſatisfied, he mort. - 


gaged the eſtate to D. for 30 J. It was holden that A. gained a ſettle. 
ment by reſiding forty days on the eſtate. © Rex v. Chailey, J. 36 G. z. 
6 J. KR. 755-] PPV 
Executing.—{ The office of collector of duties on births and burials. 
Rex v. Bickham, H. 7 Geo. Str. 411. Fort. 304.) DIL 
[The office of tythingman.  Burleſcomb v. Sampford Peverill, H. 


9 Geo. Str. 544. 


[The office of ale-taſter in a borough, tho' not a fifth part of the 
riſn. Rex v. Whitechurch, T. 27 & 28 Geo. 2. B. S. C. No. 117.) 


pa 
ISsSchoolmaſter (licenſed by ordinary of free grammar-ſchool, and a 


clerk of a parochial chapel). Rex v. Preſton, P. 9 Geo. 2. B. S. C. 
No. 24.) | | 


Habitation.—-[If a man lives forty days where he is not removeable, 
he is ſettled there. Paſſim.] 

[When a ſervant has reſided part of the year in one pariſh and part, 
in another, at different intervals, making, when added, more than 
forty days in each, his ſettlement is in the pariſh where he ſlept the 
laſt night. Doug. 65 7. 5 IJ. K 188. B. S. C. No. 825.) 

[Except on his own purchaſe under the value of 300. by fat. 9 6. 


c. J. he cannot be removed, yet gains no ſettlement ; and fo, where 


a woman. whoſe huſband is abſent, reſides on his eſtate. Rex v. 4j- 
throp Rooding, M. 30 Geo. 2. B. S. C. No. 131.] 75 
[By inhabiting on an eſtate whereof there has been long poſſeſſion, 
tho” the title does not appear, at leaſt till the right is determined. 
Aſtbrittle v. Wyley, M. 11 Geo. Str. 608. Rex v. Bitton, M. ꝙ Ges. 3. 
S. C. No. 194. Rex v. Garway, M. 9 Geo. 3. B. S. C. No. 195. 
Rex v. Cold Aſpton, H. 31 Geo. 2. B. S. C. No, 143. 

[Where the pauper's father upon his marriage obtained from his 
father-in-law a ſpot of ground, tho' without any conveyance, upon 
which lie built a houſe and enjoyed it during. his life, and it after- 
wards deſcended to his eldeſt ſon, who alſo enjoyed it (on the whole 
nearly twenty years) and never received any interruption from the 
donor or his heirs, or any claim of ownerſhip from them ; it was 
holden that the younger children of the perſon who built the houſe 
could not be removed from that pariſh. Rex v. Betterton, H. 36 G. 3. 
6 T. R. 454] ; : 3 | | 

[By perſon who is entitled to a diſtributive ſhare of the money to 
be raiſed by ſale of an eſtate, reſiding on it. Per Gould J. Rex v. 


 Natland, MH. 15 Geo. 3. B. S. C. No. 247.] 


y reſidence on a mere equitable eſtate. Dong. 63 1. 767.) 
[If a church- yard lie in two pariſhes, the ſexton may gain a ſettle- 
ment in the one in which he reſides, altho' no part of the church lie 


Vichin that pariſh. 3 7. R. 118. 


ö Hiring and ſervice —ÞBy a. general hiring for chat is a hiring for 2 


Var. 


— 
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year. Rex V. incaunton, H. 24 Geo. 2. B. 8. . No. 107. Rex v. 
Berwick Saint John, P. 33 Geo. 2. B. S. C. 160. ] at * 

[But a hiring at ſo much per week is not an implied hiring for a 
year. 2 J. R. 453. 622. of | 

[If there be any thing in the contract to ſhew that the hiring was 
intended to be for a year, there the reſervation of weekly wages will 
not controul that rings Id. 453-] 3 8 
A. hiring to ſerve for 3s 9d. per week, with a liberty of parting 
on a month's notice, is a general hiring, and the pauper ſerving a. 
year under it gains a ſettlement, Rex v. Hampreſton, E. 33 Geo. 3. 
T K. 205. | | | | 
* (if ail 1 ſerve for a year, it is ſtrong preſumptive evi- 
dence that he ſerved under a yearly hiring. Rex v. Lyth, J. 33 G. 3. 
5 J. R. 327. . 

An agreement to live with a perſon and take care of his child, for 
which ſhe was to receive meat, drink, and cloaths, in lieu of wages, 
is a general hiring, and gives a ſettlement. Rex v. Mor field, H. 
34 Geo. 3. 5 T. R. 506. | | 7 

[If a ſervant, after having ſerved a year, part of which was under 
a retroſpective hiring, ſo that no ſettlement could be gained by it, 
continue in ſervice part of another year, the juſtices may preſume - a. 
hiring for the ſecond year. Rex v. Hales, J. 34 Geo. 3. 5 T. K. 668.] 

(Under a luriag from JF hitſuntide to Whitſuntide,' a ſervice of 365 
days, tho' leſs than the period of the contract in the particular year, is 
ſuthcient to giye a ſettlement. Kex v. Ulverflone, E. 38 Geo. 3. 7 T. 
R. 564.1] | | 8 

But if the payment of weekly wages be the only circumſtance, it 
mult be taken to be a weekly hiring. 27 K. 453. 5 T. R. 208.] 

[An re by a daughter to live with her father, and do the 
offices of a ſervant for a year, for her board and lodging and other 
perquiſites, is a good hiring for a year, tho' the daughter is to be 
at liberty to earn what the can by her labour. 27. R.37.]J 

[By a hiring for a year, from Whitſuntide to Whitſuntide, if ſuch, 
hiring be according to the uſage of the country, tho' the 
(pace of time ſhould be leſs than a ycar. Doug. 440. B. S. C. No. 
208.] | 8 2 | 

So, by a hiring on the day after Michaelmas to ſerve till the 
Michaelmas following, „ till Michaelmas” being incluſive. 1 T. R. 
490. B. S. C. No. 222.] | | ren 

By general hiring and year's ſervice, tho' no mention of wages 0 
maintenance, and tho' ſuch ſervants (poſtillions in an inn) and their 


c maſters think themſelves at liberty to part. Rex v. Stockbridge, M. 

z. 9 * 3. B. S. C. No. 236. Rex v. Bath Eafton, H. 16 Geo. 3. B. 
„„ 1 | 2 

to [A. clubbed with B. for three years, (which ſignifies one 2 

. contracting to ſerve another for the purpoſe of being taught ſome art 


or trade,) and alſo agreed to do any work that B. ſet him about; it 
was holden that A. gained a ſettlement by ſerving B. under this con- 


. tract for a year. Rex v. Caltiſball, E. 33 Ges. 3. 5 T. R. 193.) : 
lie [By a conditional hiring, with a year's ſervice. Rex v. Lidney, T. 
6& 7 Geo, 2. B. S. C. No. 1. Str. 950. Rex v. New ods H. 
8 Geo. 2. B. S. C. No. 7. Rex v. Atherten, H. 16 Geo. 2. B. S. C. 
2 No. 71. Rex v. Saint Rüdi, H. 22 Geo. 2. B. S. C. No. 101] 1 
ar. 3 -\ LY 


* 
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By 3 the ſame farm under ſucceffive maſters, without any 
diſcharge by the old, or agreement with the new. Rex v. Tvin 
P. 4 Ges. — Bert. 317. | MY * 5 
If there be a hiring for a year, and ſervice for part of that year, in 
the pariſh of A. and before the end of the year the ſervant removes 
with the maſter to the pariſh of B. ſerves out the year there, is hired 
to the ſame maſter for another year, with an increaſe of wages and ſe. 
veral months longer in B. without any interval, he gains a ſettlement, 
Dong. 3090] © 8 Sony 
[And two ſervices, under different hirings may be tacked together, 
ſo as to make a ſuſſicient ſervice for a year, even when there has been 
an interruption between them, and an abſence from the maſter's 
houſe for part of a day. Dang. 310. 1 T. X. 778.) 
[The ſervant having been hired for and ſerved eleven months for 
10 guineas, was told by his maſter at the expiration of that time, 
that che might ſtay on an end,” without mentioning the wages, to 
which the ſervant aſſented; the ſecond agreement was held to be 2 
| ny hiring, and party ſerving a year under it gained a ſettlement. 
3 T. R. 76.) | | ba 1 
. [Service for a year under a hiring “ at 3 5. per week the year round? 
iq with hberty to go on a fortnight's notice, will give a ſettlement. Rex 
i v. Birdbroke, E. 31 Gee. 3. 4 1. R. 245.) | | 
3 [By ſervant, tho? ſick and abſent, or abſent with leave, or without 
4 leave, but received again, or abſent without leave, being ſick at the 
| end of term, and never returning. Rex v. Hip, P. 7 Geo. Str. 423, 
4 Fort. 305. Rex v. Eaton, J. 8 C9 Ger. 2. B. S. C. No. 14. Rex v. 
4 Goodneftone, T. 19 G. 2. B. S. C. No. 85. Rex v. Neither Heyford, P. 
1 32 Geo. 2. B. S. C. No. 152. Rex v. Chrifl-church, P. 33 Geo. 2. B. 
7 S. C. No. 158. Rex v. Maddington, H. 11 Geo, 3. B. S. C. No. 211. 
＋ EKNex v. Bray, P. 11 Geo. 3. B. S. C. No. 214. Rex v. Richmond, P. 
13 Geo. 3. B. S. C. No. 229. Vide 1 Bl. Rep. 214. 5 
: [A yearly ſervant, being deprived of his reaſon forty days before 
0 the end of the year, was taken home by his father who lived in 
1 another pariſh, and who received the wages for, the whole year; it 
was holden that the ſervant was ſettled in the maſter's pariſh, tho 
he continued in his father's houſe for the remainder of the year. Rex 
v. Sutton, T. 34 Geo. 3. 5 T. R. 657.) | 
[By ſervant, tho? his maſter force him away two days before the 
expiration. Weſt Heartley v. Eaſt Clendon, J. 8 Geo. Fort. 216. Str. 
526.] | a | 
S [Or, tho' the ſervant goes away with leave, ten days before the 
| expiration, to ſee his relations, becauſe he wiſhes not to be ſettled 
there. Rex v. Frome Selwood, J. 6 Geo. 3. B. S. C. No. 181. Rex v. 
Potter Higham, T. 11 Geo. 3. B. S. C. No. 216. Sed qu. why he was 
not ſettled at Hardley ?] | 8 
a [By ſervant where he lives, tho? his maſter not ſettled, nor ever 
| living there. Nex v. Saint Peter's, Oxon and Wycomb, M. 9 Gr). 
. Fort. 3 to. Str. 528. Biſhop's Hetfield v. Saint Peter's, M. 1 G. 2. 
| Str. 794. Rex v. Eaft Hſley, M. 13 Gee. 3. B. S. C. No. 223-] 
Ty ſervant attending his maſter on a viſit. Rex v. Saint Peter i 
| Oxon, T. 8 Ges. Str. 524. Sed N. it appears that the maſter had no 
1 domicil, but ſometimes lived with one daughter-in-law, and ſome · 
times with the other; and where the laſt forty days' ſervice was, 
adjudged the ſettlement. Per Ld. Mansfield, B. S. C. 422.) (By 
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[By a hiring for of wp and ſervice for a year, tho the whole year's 
wa 


fervice is not under ear's hiring, and even tho' ſome part of it 
is prior to the year's hiring, Brightwell v. Weft Hanning, . 1 Ge. 
Rex v. Aynhoe, M. 1 Geo. 2. Ld. Raym. 1511. Hanmer v. Elleſmeres 
M. 4 Geo. 2. Str. 878. And tho' an hour intervene between che 
two: Rex v. Fifebead, M. 11 Geo. 2. B. S. C. No. 37. Rex v. Un- 
derbarrow, H. 6 Geo. 2. B. S. C. No. 175. Rex v. Spaunton, P. 
15 Geo. 3. B. S. C. No. 249] , Is 
By hiring and ſervice for a year to ſpin at 18d. per ſtone, an 
find her own victuals and lodging. ' King's Norton v. Cambden, T. 
13 Gee. 2. Str. 1139. B. S. C. No. 52.] ] i en Fa; 
[By a hiring by the year to work by the piece, with an implied li- 
berty, from the uſage of the place, to be abſent when the ſervant 
pleates, but not to work for any other maſter, and ſervice under ſuch. 
hiring, tho' the ſervant may have abſented himſelf at different times 
in the courſe of the year. Doug. 333.1 | ee 6: 
(So, a militia man being hired for a year, with an expreſs agree- 
ment that he ſhall be abſent on duty for a month, and in lieu thereof 
ſerve a month over the year, gains a ſettlement without ſerving the 
additional month. Dong. 391. B. S. C. No. 234.] . 
[By conditional hiring of a married man, which was confirmed, 
and all the ſervice after the wife's death without iſſue. Rex v. Bank 
Newton, P. 31 Geo. 2. B. S. C. No. 145. B 
[If a ſervant be unmarried at the the time when he is hired for 2 
year, he gains a ſettlement by a year's ſervice, tho' he marry before 
the ſervice commences. 3 T. R. 385.) MD 
By hiring for a year and ſervice, tho' the wages paid from time to 
time, and tho” the ſervant goes ſeveral times, with leave, to work with 
others, and receives wages for it, only abating to his maſter pro rate 
of his yearly wages. Rex v. Beccles, P. 17 Geb. 2. B. S. C. No. 78.] 
Thy hiring and ſervice, and forty days' reſidence, tho' not at one 
time. Rex v. Greenwich, M. 18 Geo. 2. B. S. C. No. 82. ]] 
[Where the laſt forty days” ſervice are performed, without any new 
contract, tho' a year's ſervice had been performed in another pariſh 
_ the hiring for a year. Rex v. Croſcombe, M. 19 Geo. 2. B. S. C. 
No. 87. | | OM | | 
[Where the laſt forty days' ſervice, tho' at a place of public reſort, 
the ſervice ending there. Rex v. Bath-Eaſton, P. 14 Gee.,3. B. S. C. 
241,] | 
[N. B. The difference between this and Rex v. Alton, B. S. C. 
No. 134. is, that there the ſervice did not end at the public 
place. 5 | 
1 at A. where his maſter reſides, ſometimes at 
J. where he has a farm, lives at B. the laſt forty days ſucceſſively, 
but more than forty days in the whole at 4. and lodges there the laſt 
night; ſettled at 4. Rex v. Lowneſs, P. 16 Geo. 3. B. S. C. 258. 
Rex v. Hulland, E. 21 Geo. 3. Dougl. 65 J. f | 
[A yearly ſervant ſerved forty days in A. then forty days in B. and 
afterwards returned to his father's houſe in A. for the three laſt days 
of the year, with the maſter's conſent; holden that he was ſettled in 
A. Rex v. Undermilbeck, M. 34 Geo. 3. 5 I. K. 387-] f 
A ſettlement may be gained by ſerving a year under different 
hirings, if one of — for a year, tho' there be not forty days 
| a 9 
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| = under the yearly hiring. Rex v. Adſon, H. 33 Geo, 3-57 


[By hiring and ſervice by an apprentice after his maſter's 
21 A Bakdeing, P. 26 02 2. B 8. G. No. 195} death, 
[Or, by pariſh apprentice, if the indentures are cancelled, he being 
of age, tho' without the conſent of the pariſh officers. Rex v 
Fceclefhall Bierlow, P. 6 Geo. 3. B. S. C. No. 180.] ge, 

[By hiring for a year, tho? at the end of three quarters the ſervant 

Vas diſcharged againſt his conſent, and the diſcharge allowed by a 
juſtice, (becauſe he had married,) but without order in writing. Rex 
v. Hanbury, T. 26 C27 Geo. 2. B. S. C. No. 115. 
_ [If a ſervant hired for a year give warning eight days before the 
" Expiration of the year, to leave his maſter at the end of it, and the 
maſter diſcharge him on the fame day, paying him his full wages, 
the ſervant being willing to ſtay till the end of of the year; the con- 
tract is not hereby diſſolved ſo as to prevent the ſervant's gaining ; 
ſettlement ; but the diſcharge is merely a diſpenſation with the re. 
mainder of the ſervice. 2 T. R. 624.) . 

If a yearly ſervant be diſcharged four or five days before the end 
of the year on his maſter'sbecoming a bankrupt, and receive the full 
year's wages, the ſervice is ſufficient to give him a ſettlement 14. 
Sn | | 
[If a maſter fraudulently turn away the ſervant with a view to pre- 
vent his gaining a ſettlement, or wrong fully diſcharge him before the 
end of the year, that will not defeat the ſervant's gaining a ſettlement, 


Id. 626.] 


[A maſter being obliged to leave his houſe ſeven days before the 
end of the year for which he had hired a ſervant, told her he had no 
further occaſion for her ſervices, and paid her the whole year's wages; 
the maſter would otherwiſe have kept her, and ſhe was unwilling to 
leave the ſervice; and it was holden that ſhe gained a ſettlement. 
Rex v. Lambeth, E. 39 Geo. 3. 8 J. K. 236.] | 

[A bond fide exception of part of the time, at the time of hiring, 
will prevent a ſettlement ; but if there be no exception then, a per- 
miſſive abſence afterwards will not preven it. 2 1. R. 455.) 

[Therefore if a maſter and ſervant before Aichaelmas agree for 
yearly wages, and the maſter, while he it taking the-money Som his 
pocket to give earneſt, tells him. that he ſball be abſent a fortnight at 
Michaelmas becauſe of his ſettlement, and that he will give him that 
time to get what he can, to which the ſervant aſſents; this is a mere 
diſpenſation, and not ſuch an exception out of the original contract 
as will make the hiring infufhcient. 2 7. R. 376.] 

[By hiring for eleven months, and to give in a month's ſervice, and 
ſerving accordingly all but three days, and receiving the whole wages. 
Rex v. Mileuich, T. 30 & 31 Geo. 2. B. S. C. No. 139.) 

By the laſt forty days' ſervice with the executor of the original 
maſter, in continuance of the original contract. Rex v. Ladoch, P. 
15 Ges. 2. B. S. C. No. 64.] 

[By hiring for three years under certain conditions, and ſervice ſot 
ſix months, then abſent for three months, being ill, and then ferving 
nine months, till he was removed by order of juſtices. Sed N. it 
ſeems as if the orders were quaſhed, becauſe they removed the pau- 
per whilſt in actual ſervice. Rex v. Ozlewarth, T. 24 & 25 Gees. 2. 
H. S. C. No. 108.] 3 (lt 
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If a ſervant live three years in ſervice with the ſame, maſter, it is 


evidence from which the juſtices may infer a hiring for a year, tho 

it appear at firſt that the ſervant was hired _” for part of the year. 
Rex v. Long Whatton, B. R. M. 34 Geo, 3. 5 J. R. 447.1! 

[By hiring for a year, tho? the ſeryant/ does not work on Sundays 


» # 


£ 


and holidays, by the cuſtom. of the country; but that muſt not 
part of the original contract. Rex v. Saint Agnes, T. 10 Geo. 3. B. 
S. C. 202. Rex v. Buckland Denham, H. 12, Gee. 3. B. S. C. No. 
218. 41 775 * 
"Hiring for a year may be proved by implication, as that A. was 
hired by B. to ſerve as under-carter to C. and C. ſerved the year. 
Rex v. Nutley, F. jag z. LC. er! „„ 
(By the fon of a certificate-man from under the certificate, hired 
and ſerving in a third pariſh. Rex v. Horſley, T. 28 Geo. 2. B. S. C. 
123+], *:; | 5 13 A 


4: 


44 · * 


family. 3 T. R. 355.) 
ile fetlement 


pated, but followed his father's ſettlement. 3 T. R. 353-]J 

[The infant ſon of a perſon living at 4. under a certificate ſerved 
a year at B. (an extraparochial place) under a yearly hiring, and 
then returned to 4, under 21, where he was hired and ſerved a year; 
and it was holden that he gained no ſettlement in 4. Rex v. Colling- 
Faurn-Ducis, H. 31 Geo. 3. 4 T. K. 199.] 

[By certificate-man's children in his pariſh, tho' the woman after 
his death ſwears they were never married. New Windſor v. White 
Waltham, T. 5 Geo. Str. 186. Fort 304.) | 

(By a ſon of ten years' old living with his father at A. tho' the 
father afterwards without him gains a ſettlement at B. Ea/iwoodhay 
v. Weftzwoodbay, T. 7 Gd. i 438-1]: ©. 

[By the children of a widow who gains a ſettlement after her huſ- 
band's death. Saint Katherine v. Saint George, T. 1 Geo. Fort, 218, f 
Rex v. Woodend, H. 12 Geo, Fort. 328. S. C. Paulſbury v. V. 1 * | 
: | Ir, | 
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Sr. 546. Ld. Raym 473. Rexv. Barton Tuife, J. 8 & 9 66. 2. J 


8. C. No. 15.) * 
By a eginimate child at his father's ſettlement, ' tho? he (the child) ſet 
was never there. Ever/ley Blathwater v. Saint Giles, H. 10 Geo. Fir, E. 
320. Ld. Raym. 1332. Str. 480. ])) 
[By fon who has ſerved an E and afterwards work 
about the country for himſelf, but comes to his father's when he 


pleaſes, (tho' he pays for what he has,) conſiders it as his home, and ral 
has his holiday clothes there. Rex v. Halifax, P. 15 Geo. 3. I. 
Mansfield abſent. B. S. C. 251.) | ws | 


[By children, of a father, having no ſettlement at the ſettlement 
of the mother. Rex v. Saint Botolph without Biſhopſgate, H. 28 G. 2. fora 
B. S. C. No. 118. Rex v. Saint Matthew Bethnul Green, M. 33 G0. 2. 
B. S. C. No. 153. ] CEC bb as oe OAT 6-2-5 cr 

[By children at their father's ſettlement after thirty years' cohabit- 
ation with the mother, tho' the marriage is doubtful; and the huſ- 

band ſhall not be admitted to diſprove it. Rex v. Stockland, J. 2 6.3. 
B. S. C. 163.) 08 | | | 2 

{By children of a' certificate-man where he gains a ſettlement by * 
6 ſe. Rex v. Deddington, T. 160 17 Geo. 2. B. S. C. No. 15.) 1 

If father and mother are removed as man and wife, and the order | 
confirmed, their children born afterwards ſhaft hive the father 
ſettlement, and evidence ſhall not be allowed to ſhew that the father 
and mother were not married. Rex v. Wogdchefter, M. 16 Geo. 2. 
ec | ET DOI 

{Proof of the father's ſettlement is fufficient'to eſtabliſh the ſettle. B 
ment of the ſon in the ſame pariſh, if nothing appear to contradiQt i. Fl 7 
Rex v. Stone, M. 35 Ges. 3. 6 T. R. 56. 10 

The ſettlement of a perſon attainted, acquired before the attainder, : Ed 
is communicated to his children born afterwards. Rex v. Cardigan, 7. 14 
M. 35 Geo. 3. 6 T. KR. 116.) 5 8 


Renting..\By renting 107. a- year in value, tho' the rent u 
ſmaller. South Sydenham v. Lamerton, T. 3 Ges. Str. 57. Rex v. Saint 'B 
Matthew Bethnal Green, H. 7 Geo. 3. B. S. C. 185. Rex v. Bilſdat living : 
Kirkham, P. 16 Gee. 3. B. S. C. No. 260.) | pying t 
[By renting 107. a-year, tho' the landlord is to pay pariſh rates. V Ln 
Rex v. Framlingham, T. 13 Geo. 3. B. S. C. No. 233.) - [By | 
[The criterion by which the court form their judgment 1s not the or more 
ability of the perſon coming to reſide on a tenement of 101. a- eat, B.SC 
for if he be zrufted with a tenement of that value, that is ſufficient. S.C. N 
1 I. R. 48.) 3 
[By renting an entire tenement of 100. in two pariſhes, ſettlement miſes lie 
where the houſe ſtands. South Sydenham v. Lamerton, J. *3 C By r 
Str. 57. Rex v. Saint Matthew Bethnal Green, H. 7 Geo. 3. B. &. C. moiety f 
188.1 | 3 andlord 
855 renting 91. 105. in one pariſh, and 3 J. in another adjacen, Duns Te 
| (tho! ſeparate tenements,) of the ſame perſon, ſettlement where he (4. a 
lives. Elfed v. Holliburne, M. 3 Geo. 2. Str. 849. Vide 1 T. R. 45%) 120 / 
[A. occupied a tenement of 10 J. a-year, and died leaving three there w; 
children, to two of whom he bequeathed 5 J. each, and to the latte 4. who 
whom he made executrix, the reſidue of his property. A Fs, a ſettlem 
- 11 | 
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who had before married the exeeutrix, reſided on the tenement above 
forty days, and paid rent for it; and this was holden to gain him a 
ſettlement, tho? the wife never proved the will. Rex v. Netherſeal, 
E. 21 Geo. 3. 4 I. K. 258.] | 5 N e, 

[Where a pauper was poſſeſſed of lands of the annual value of 10 J. 
in the pariſh of A. and afterwards for the ſpace of 40 dahs during 
the ſame time occupied a cottage in the pariſh of B. of the annual 
ralue of 1/7. 10s. under an agreement for the purchaſe of it for ten 
guineas, he gained a ſettlement in F. as by reſiding on a tenement 
of 10/. a year. Rex v. Culmſtech, T. 36 Geo. 3. 6 J. R. 730. | 
[By a leaſe at will, and occupation. Cranly v. Saint Mary Guil- 


fird, H. 8 Geo. Str. 50. 


[By renting a coney-warren. Kinver v. Stone, H. 12 Geo. Str. 
678. Vide 3 J. R. 772. : 
[Where the pauper rented the fiſhery of a pond, with the ſpear- 
ſedge, flags and ruſhes, growing in and about the ſame for 10. a- 
year, the court underſtood that the ſoil paſſed with it, and that 
it was a tenement within the ſtatute 9 & 10. 3. c. 11. 1 I. X. 

8.7 | % 1 
f aking the hay, graſs, and aftermath of a meadow ſor ten months, 
at the annual value of 10 J. is a taking of a tenement within the 
13& 14 Car. 2. c. 12. ſo as to give a ſettlement. 2 T. R. 451.] 

[A cattlegate is a tenement within the of 13 C 14 Car. 2. c. 12. 
ſo as to enable the occupier of it to gain a ſettlement. 1 T. K. 137. 
By a priſoner renting a houſe within the rules, and paying taxes. 
Saint Margaret v. Saint Martin, H. 5 Geo. 2. Str. 924. 

[By renting a windmill. Rex v. Butley, T. 10 Geo. 2. Str. 1077. 
B. S. C. No. 33.] | 5 
(By renting 10 J. tho' it is too dear, tho? he has ſaid it was to gain 
a ſettlement, and tho' he is not of ability to ſtock it. Rex v. Weſton, 
J. 14 C 15 Geo. 2. B. S. C. No. 59.] ; 

[By taking for a year, and living there half a year, and paying 
5 half year's rent. Rex v. Winterbourn, H. 4 Geo. 3. B. S. C. No. 
107.] | | 
[By renting tenement of 10/. and paying the whole rent, and 
living above forty days in part of it worth 40. without ever occu- 
pying the reſt, but letting it off to under-tenants immediately. Rex 
. Llandverras, M. 7 Geo. 3. B. S. C. No. 184.] 
(By renting 10/7. whether diſtinct or entire, whether in one pariſh 
or more, ſettlement where he lives. Rex v. Sandwich, T. 8 9 G. 2. 
B. S. C. No. 13. Rex v. Saint Lawrence Wincheſter, P. 8 Geo. 3. B. 
S. C. No. 190.) | | 
{But he muſt abſolutely reſide in the pariſh where part of the pre- 
miles lies. 2 T. R. 48.) : . 
(By renting the moiety of a tenement as tenant at wall, where the 
moiety exceeds 10 /. per annum, whether it is taken jointly of the 
landlord, or whether the original tenant takes in a partner. Aex u. 
Duns Tee, T. 29 C 33 Geo. 2. B. S. C. No. 128.) | 
A. agreed with. B. on B.'s taking a farm of C. of the yearly value 
of 1201, to become joint farmer with B. in the ſtock and farm, but 
ere was no agreement between A. and C.; and it was holden that 
4. who lived with B. on the farm more than 40 days, thereby gained 
i lettlement. Rex v. Samer, H. 36 Geo. 3. 6 J. R. 554 ] | 


_ 
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| [By renting 10 /. ſotely, tho ſtocked and occupied. with a partner, 


"Rex v. Newnham, M. 14 Geo. 3. B. S. C. No. 235.] : s 
By renting tenement of 10/. yearly value, tho” it is not taken for : 
a whole year; and forty days' reſidence. Rex v. Shenſtone, Þ : 
32 Geo. 2. B. S. C. No. 151. Rew v. Saint Lawrence, Wincheſter, p. 8 
8 Geo. 3. B. S. C. No. 190. Rex v. Stanton under Bardon, H. 6 G. 3. 

B. S. C. No. 178. Rex v. Saint Mathew Bethnal-Green, H. 7 Gu, 7 £ 
B. S. C. No. 185.) | | | Sn, 7 
By renting ſtable by a job-coachman for the ſtanding of the horſes 4 
ſupplied by him to the leſſor. Rex v. Saint Margaret Fiſh-ſtret, H N 
11 Ges. 3. B. S. C. No. 212. 7 | 1 
[By renting part of a houſe and furniſhing it, tho' only one doo; y 
and one ſtair-caſe uſed in common with other perſons. Rex v. Saint 
George Hanover-ſquare, T. 11 Geo: 3. B. S. C. No. 217. Sed N. This 
was ruled late at night, and no defence made, and ſeems contrary 7 
to the doctrine laid down by Lord Hardwicke, that no part of a houſe 
can be faid to be in the tenure or occupation of a lodger. Fludir y, ch 
Lombe, T. ꝙ Gee. 2. B. C. H. 307. p | 
(Part of houſe) ; but this doCtrine is now eſtabliſhed. Rex v. Saint on 
Giles, H. 15 Geo. 3. B. S. C. No. 248.] - 
[It is not neceſſary that money ſhould be paid by way of rent; re. it! 
pairing gates is equivalent. 1 T. R. 137. | X | th 
(So, where a pauper was permitted by ſeveral perſons,” having ap 
right of common, to occupy a tenement of 10“. a-year value, as a 
reward for his ſervice as a herdſman, it was held that this ſervice was EX 
equivalent to a rent. 1 I. R. 598.] + far 
[The fact of the pauper's taking a tenement of 10/. a-year is B. 
ſufficient to give a ſettlement, tho' the leſſor may have no titl:, [ 
17. R.358.] | Et | 2 
[Where a perſon renting and reſiding on a tenement of 10 a-year RE: 
in A. was removed to B. by an order of two jullices, and afterwarch 45 
returned to the ſame tenement without making any new contract, fun 
and reſided there more than forty days, he thereby gained a ſettle- *r 
ment, tho' the order of removal was unappealed from : for tlie co. " 
tract was not thereby diflolved. 2 J. R. 7og.] 5 * 
[Renting a dairy will gain a ſettlement. Rex v. Piddletrenthide, I, P. | 
30 Gee. 3. 3 T. R. 772. Vide infra, p. 626. contra.) 6 
[A pauper rented 20 cows at 31. 10s. her ann. each, and agredd for 
with the farmer that they ſhould be fed in particular fields for a cen rt 
tain part of the year, during which time no other cattle was to de- Ge. 
paſture there; and it was holden that he took a tenement within the - 
meaning of the ſtatute, and thereby tained a ſettlement. Rex. uw 
Tolpuddle, E. 32 Ges. 3. 4 I. R. 671. Burt v. Moore, T. 330% 7 7 
5 T. R. 329. | 
: [A "ihe 3 common in groſs is a tenement within the ſtatute 2 
Rex v. Derfingham, 7. 38 Geo. 3. 7 IT. R. 671. | | P. 4 
[In order to gain a ſettlement by 40 days' reſidence on a tenemeꝶ 1 
of the yearly value of 10 J. the party mult ſtand in the relation ot of & 
tenant to the premiſcs. Rex v. Suth Lynn, IT. 34 Geo. 3. 5 I. x. rate, 
664.] | 1 hold. 
[A pauper rented two farms of the yearly value of 10 /. in — 
pariſſi of A. and lived ſor forty days with his family rent-free in 07 * 
of two ſeparate tenements in E:. of the yearly value of 355. by the ! in ih 
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miſſion of a relation, who occupied the other tenement, received no 
rent from the pauper, but had all the dung and manure made by his 
cattle. It was ruled that the pauper gained a ſettlement in B. Rex 
v. Fritæuell, E. 37 Gee. 3. 7 I. R. 197.] | 

[A man had a tenement above 10 J. a-year in A. in which he 
generally, and his wife and family conſtantly, reſided for ſeveral 
years, but he occaſionally ſlept in B. where he had another tene- 
ment under 10/. a-year ; he ſlept in B. upon the whole above forty 

days, and particularly on the laſt night, when both the tenancies ex- 
pired; and it was holden that his ſettlement was in B. Rex v. Lam- | 


beth, E. 39 Ges. 3. 8 T. R. 240.] : 


Taxes, —[By being rated and paying, for both are neceſſary. Rex 
v. Sarratt, M. 9 Geo. 2. B. S. C. No. 21. Str. 1123. Rex v. Lower. 
Walton, H. 10 Geo. 2. B. S. C. No. 36.] 5 

[But if the name of a former occupier, who, to the knowledge of 
the pariſh officers is dead, be continued in the poor-rate, but the pre- 
ſent occupier pays, he ſhall gain a ſettlement. Doug. 564.] 

[Yet where the farm was rated, and the landlord paid the rate, 
and was allowed it by the tenant, the lat er did not gain a ſettlement, 
it being ſtated that the overſeer did not know that the tenant reſided 
there; for tho' where a houſe is rated it is primd facie a rate on the 
occupier, that is not concluſive. 2 J. R. 627.] 2 : 
Iso, if the rate is thus, “ T. C. or tenant,” and the tenant pays, 
he gains ſettlement ; for this is ſufficient notice, and it is not neceſ- 
fary that he be expreſsly named. Rex v. Painſwick, T. 31 Geo. 2. 
B. S. C. No. 148.] . | Ss 
[So, where the title of the pror-rate is © ſo much in the pound,” 
and the pauper's name is inſerted in the rate, and alſo his yearly 
rent, and he pays at the rate of 25. in the pound for his ſpecified 
rent, tho' nothing be written againſt his name in the « column of 
ſums aſſeſſed, this is a ſufficient rating and paying for the purpoſe of 
gaining a ſettlement. Doug. 621.] © | 

[A writing is ſhewn a man on demand of land-tax, he is diſtrained 
for it, ſettled, tho' the original rate not produced. Rex v. Saint Iſſey, 
P. 16 Geo. 3. B. S. C. No. 259.] | 

[Tho' the tenement is not of 3o/. value, if it comes by marriage 
ſettlement. Rex v. Worth, M. 10 Geo. 2. B. S. C. No. 27.] 

[Or, even tho' it be by purchaſe. Rex v. Uſeulme, J. 30 C31 
Geo. 2. B. S. C. No. 138.) | | 3 

[Tho' it is not a parochial tax, (as land-tax, ) and tho' it is not for a 
whole year. Rex v. Bramley, H. g Geo. 2. B. S. C. No. 22.] 

CTho' the tenant is repaid by his landlord, and that by previous 
agreement, Rex v. Chidding fold, H. 30 Geo. 2. B. S. C. No. 132. 
Rex v. Fulham, M. 33 Geo. 2. B. S. C. No. 155. Rex v. Openſbaw, 
P. 4 Geo. 3. B. S. C. No. 168.) 3 

Uf the title of a land- tax rate be, * an aſſeſſment on the inhabitants 
of the pariſh of A.“ and both landlords' and tenants' names are in the 
rate, but without any words importing which is rated, and the tenant 
holds by paying a rent certain, clear of all taxes parliamentary and 
parochial, and pays the rate, he gains a ſettlement. Doug. 226. 
| [But tho' a zenant has actually paid the land-tax, and his name is 
in the rate in a column of “ occupiersz” yet, if the landlord's name 
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be in a column of © landlords rated,” the tenant does not gain a ſettle. 
ment. Doug. 226. a 

\- [So, if there be a column of proprietors, and another of occupiers, 
and it is not ſpecified in the rate which is rated, and the tenant, gn 
paying the land-tax, takes a receipt in which the ſum paid is deſcribed 
as * ſo much aſſeſſed on the landlord,” the tenant gains no ſettlement. 


| [Whether the landlord or tenant be rated to 'the land-tax (both 
names being in the rate,) is a queſtion of fact to be found by the 
Juſtices at ſeſhons; and if they ſtate it as a fact, B. R. is precluded 
from conſidering whether they have drawn a right concluſion, tho? 
y ſtate all the other circumſtances of the caſe. 3 I. R. 50g.) 
In a ſettlement caſe depending upon the pauper's being rated, the 
juſtices at the ſeſſions mult ſtate, as a fact, whether the landlord- 
or tenant was rated; and if they only ſtate the evidence of that fact, 
the court will fend the caſe down to be re- ſtated. Rex v. Rainhan, 
E. 33 Geo. 3. 5 JT. R. 240.) 5 
[he pauper being duly rated, and having abſconded, his landlord 
defired the collectors to levy a diſtreſs on his goods 1% he (the land- 
lord) u] leſe the money in conſequence of which they went to the 
houſe, when the pauper's daughter ſaid a friend of her father would 
aſſiſt them; they then went to this friend, who gave a guinea to the 
collectors, and they out of that received the tax; this was held pay- 
ment of the rate by the pauper. 3 J. R. 550] | 7 
(By a tide-waiter rated and paying to land-tax, tho' repaid by the 
collector. Rex v. Oakhampton, P. 7 Gee. 2. B. S. C. No. 3.] 
[By a man occupying nothing, but living with his mother an oc- 
cupier, and he charged as occupier, and paying rates accordingly. 
Rex v. Stapleton, M. 10 Ges. 3. B. S. C. No. 200.] 


A Settlement is not gained by 


Adminiſtratar. Having the remainder of a term in a cottage, ut- 
leſs he takes out letters of adminiſtration within that term. Rex v. 
Widworthy, I. 10 11 Gee. 2. B. S. C. No. 34.] | | 

[Perſons entitled to adminiſtratian or dower, who reſide on the eſtate 
without adminiſtration granted, or dower aſſigned, do not gain a 


ſettlement. - Doug. 631. 


Apprenticeſhip. By apprentice, where the maſter keeps ſhop in 
one pariſh and lies in another; and the apprentice in a third. Rex 
v. Saint Olave Jewry, P. 3 Geo. Str. 51. Sed contra pot.) „ 

[If the duty on apprentices is not paid, in caſes when it qught to 

be paid. Curenden v. Laland, P. 4 Geo. 2. Str. g03.] | 
C Or, if the indentures are not ſtampt according to 5 W. & M. c. 21. 
. 11. Rex v. Helbeck, M. 16 Gev. 2. B. S. C. No. 6g. Rex u. Tau- 
vair, T. 17 & 18 G. 2. B. S. C. No. 80. Rex v. Sowerby, H. 24G. 2. | 
B. S. C. No. 130. Vide 3 J. R. 353. 515.]. | i 

[Where no indenture is executed. Rex v. Stratton, P. 21 Ges. 2. 
B. S. C. No. 94. Rex v. Saint Mary Kalendar, B. S. C. No. 95. Rex 
v. Whitchurch Cancnicorum, T. 5 Geo. 3. B. S. C. No. 173 Rex v. 
All-ſaints, Hereford, H. 10 Ges. 3. B. S. C. No. 203. Rex v. Kingſ- 
weare, T. 16 Gee. 3. B. S. C. No. 262.} (By 


* 
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[By pariſh apprentice, not party to the indenture, if one of the q 
juſtices is not ſaid to be of the quorum. Rex v. Woolftanton, P. 'J 
12 Geo. 2. Str. 1110. B. S. C. No. 41.] 2 7 FI | 

[Unleſs a binding within the act appears. Rex v. Saint Helen's 
Atington, J. 22 & 23 Geo. 2. B. S. C. No. 104.] E 

[As, if the indenture be aſſented to by two juſtices /eparately. 

736 | | 
[If * maſter, tho” he had not a certificate, at the time of binding, 

pet obtains one before the apprentice has ſerved forty days. Rex v. 
Weſtbury, H. 32 Geo. 2. B. S. C. No. 150.) 5 8 
[If it appears to have been only by a parol binding. Rex v. Mau- 
nan, H. 22 Geo. 2. B. S. C. No. 102.] | | 
[By the apprentice's ſerving another without the privity of his 
maſter, who had failed. Rex v. Puckington, P. 10 Geo. Fort. 321. 
Li. Raym. 1352. Str. 582. | ; 
[Where the apprentice ſerves without the conſent, tho? with the 
knowledge of the maſter. Rex v. Ideford, H. 16 Geo. 3. B. S. C. 
No. 256. | | . 5 
Ard - mere recommendation is not ſufficient. 1 T. R. 281. 37. 
R. 605. unleſs it be, that the apprentice ſhall go to a particular per- 
ſon in the ſame buſineſs, and make an agreement with him for his 
own good; for then, tho? he ſerve his ſecond maſter a conſiderable. 
time (as two months) before the indentures are given up to him, ſuch 
ſervice with the ſecond maſter will gain a ſettlement. 3 T. R. 60 5] 
Or, by ſerving another after the indentures are delivered up, tho 
the time is not expired, arid the maſter knows and approves of it, 
Rex. v. Notton, M. 9 Geo. 3. B. S. C. No. 193.]J ' | 
[By being turned over, 'and ſerving a certificate-man. Rex v. 
Rumſey infra, P. 9 Geo. 3. B. S. C. No. 198.] | | 
(lf an apprentice to a certificate perſon be aſſigned to a ſecond 
maſter in the ſame pariſh, he cannot gain a ſettlement in that pariſh 
by ſerving the ſecond maſter. Rex v. Hinchley, T. 31 Geo. 3. 4 T. R. 
371-] | | ; 1 
[If A. ſerve ſeven years as an apprentice, and there be no indenture, 
he cannot gain a ſettlement, either as an apprentice or a yearly ſer- 
vant. Rex v. Margram, H. 33 Geo. 3. 5 I. R. 153.3 ER 

[An apprentice to the wife of a — — man, who was married 
after the certificate was granted, cannot gain a ſettlement in the eer- 
1 pariſh, by 12 Ann. ft. 1. c. 18. 2 v. Hanipton, E. 33 Geo. 
51. KR. 266. n | | 

[The ſon 95 a certificated perſon cannot gain a ſettlement in the 
certihcated pariſh by apprenticeſhip, tho? the father (to whom the 
certificate was given) died fix months before the expiration of the ap- 
prenticeſnip. Rex v. Alfreton, H. 38 Geo. 3. 7 J. R. 471. | 

8 ! 

Certificate-man,—[By fraudulent hiring of 10/. per ann. Rex v. 
Saint Nicholas Harwich, H. 15 Geo. 2. B. S. C. No. 62.] ; 

[By being charged to and paying rates. Bid. "4s 

(By executing an annual office, if not legally placed in it. Rex v. 
Wingham, M. 17 Geo. 2. B. S. C. No. 76.) 3 

[Or, if he does not execute it for a whole year. Rex v. Fittle- 
worth, . 18 Gee. „ .. . No. 81.] 3 | 
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[By executing the office of ſchoolmaſter, with a ſalary of 100. ber 
annum, which by will was given to the vicar. Rex v. Milborne, P. 


18 Geo. 2. B. S. C. No. 83.] 


Eſtate.—IIf there is not reſidence. Mootey v. Hinton Blewet, N. 
9 oY oo OED | N 
If the intereſt in it determines before forty days? reſidence. Rey 
v. Weft Shefford, M. 25 Geo. 2. B. S. C. No. r10.] 
If the purchaſe is under 300. tho the purchaſer is irremoveable 


during the time of inhabiting in the pariſh. - Rex v. Salford, H. 


4 Geo. 3. B. S. C. No. 166. 1 Bl. Rep. 433. 455.) | 
[And therefore, his children have no derivative ſettlement under 
him in ſuch place. Bid. L734 | | | 

If the purchaſe is 191. tho 15/. more is laid out on it, and it is 
taxed after the rate of a 3o/. tenement. Rex v. Dunchurch, H, 
6 Geo. 3. B. S. C. No. 177.] . 


_ * [Where the contract for the purchaſe of a copyhold eſtate was for 


J. mortgaged to another perſon for 321. and. the purchaſer paid 
1 and 2 to the eſtate, ſubſet to the mortgage, be di 
not gain a ſettlement by it under the 9 Geo. 1. c. 7. 21. K. 12.) 

If a man who is inſolvent has conveyed his eſtate to truſtees for the 
payment of his debts, and afterwards, before the truſt is performed, 
gets fraudulently into poſſeſſion ; a reſidence of 40 days will not gain 
à ſettlement. Rex v. Saint Michael's, E. 21 Geo. 3. Doug. 630.) 

[The mortgagee of ſeveral houſes after recovering poſſeſſion in 
ejectment, permitted the mortgagor to inhabit one of them for a par- 
ticular purpoſe ; it was held that the latter gained no ſettlement by ſuch 


- reſidence, for he was not in poſſeſhon as mortgagor. Rex v. Cather- 


ington, T. 30 Geo. 3. 3 TI. R. 771.1 | | | 
II A. reſiding on a cottage of his own, grant it by leaſe and re- 
teaſe to B. in fee, in conſideration of 36/. with a proviſo © that 4. 
thall live in and occupy the faid cottage with the appurtenances, as he 
theretofore had done and then did, for life“; B. takes only a remain. 
der after an eſtate for life in A. and therefore has not ſuch an intereſt 
during A.'s life as will enable him to gain a ſettlement by reſidence 
on the eſtate. Rex v. Eatington, H. 31 Gee. 3. 4 J. R. 177. 


© Executing. —{The office of conſtable, if not preſented at the leet 
as the cuſtom has been. Rex v. Winterbourn, H. 4 Geo. 3. B. S. C. 
No. 167.) e 

[Or, tho' ſworn in at the leet, if it appears that he does not ſerve 
on his own account. Rex v. Allcannings, H. g Geo. 3. B. S. C. No. 
> 8 2 5 
Ble by a curate under a ſequeſtration: the ſequeſtration may 
be determined at any time, Rex v. Over, J. 13 Geo. 3. B.S.C 
No. 232.] 5 | 


Habitation.— [ By living forty years, attending the leet, amending 
the highways, having a pew in church, five children, and doing 
watch and ward, if there is no notice in writing. Aldenham v. Al- 
bot's Langley, H. 3 Gee. 2. Str. 853.) 6 
In an extraparochial place conſiſting of two houſes, or - fue 
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houſes and farms, if it has not the reputation of a vill, or has not 
officers. Denham v. Dalham, H. 8 Geo. 2. Str. 1004. B. S. C. No. 11. 
Sobe Prior v. Grafton, P. 10 Gee. 2 Str. 1071. B. S. C. No. 31.) _ 
[By living on a freehold out of which one has a rent charge, or a 
ſpecific legacy, much leſs where he has only an annuity charged on 
perſonal part of which is a leaſehold. Rex v. Stockley Pomeroy, H. 
14 Gen. 3. B. &. C. 237.ft © | | +5 


Hiring and Service. —{ A defective contract of apprenticeſhip can- 
not be converted into a contract of hiring and ſervice, fo as to give 
the apprentice a ſettlement as a yearly fervant by ſerving under it. 
Rex v. Laindon, M. 40 Geo. 3. 8 T. R. 379] 5 

[Whether a contract be a contract of apprenticeſhip, or of hiring 
and ſervice, muſt depend on the intention of the parties, which is to 
be collected from the whole of their agreement; and parol evidence 
may be received to explain the meaning. Did.] „ | 

{If the ſon of a certificated perſon ſerve a year under a yearly con- 
tract in the pariſh, granting the certificate, and then return under 
age to the father's houſe for a ſhort time, and then ferve another year 
with another maſter under a yearly hiring in the certificated pariſh, = 
ke does not gain a ſettlement in the latter pariſh, Rex v. Ingworth, 7 
M. 40 Geo. 3. 8T. R. 339] 5 | | 

[When a hiring on the face of it neceſſarily appears to be for leſs 
than 365 days, no uſage to conſider the time ſpecified in the hiring, 
as 2 year, will make it ſufficient for the purpoſe of gaining a ſettle- 
ment. Doug. 439. Vide 1 I. X. 694. 3 I. R. 250.] 2 

If there is not an hiring for a year, either expreſsly, or in law. 

Rex v. Dedbam, M. 10 Geo. 3. B. S. C. No. 202. Rex v. Bradninch, 
H. 10 Geo. 3. B. S. C. No. 206. Rex v. Lowther, H. 11 Geo. 3. B. 
8. C. No. 210. Rex v. Clare, M. 16 Ges. 3. B. S. C. No. 255.] 

[Or, if there is not a reciprocal engagement on the ſervant to 
ſerve. Bid. | Ip 

The contract of hiring, in order to gain a ſettlement, cannot be 
preſumed. 1 Bl. 206. 3 I. R. 449. | 

An hiring at ſo much per week is not an implied hiring for a year. 

Rex v. Newton Toney, E. 27 Geo. 3. 2 T. R. 453. . 

[A ſervice for a year, under an hiring to ſerve as an oſtler at ſo 
much per week, without fixing any time of ſervice, will not give a 
ſettlement. Rex v. Odiham, T. 28 Ges. 3. 2 T. R. 622-] | 

[A pauper having lived with his uncle upon charity, was after- 
wards hired as a yearly ſervant by another perſon, whom he ſerved 
accordingly z at the expiration of which ſervice he returned to his 
uncle, upon an invitation that if he would come and liue with him as 
before, he would make it better for him than a common ſervice, and _ 
lived with him ſeveral years in the pariſh of A. performing the work \ 
of a ſervant in huſbandry : during CORD he ſo lived with his uncle, 
the latter promiſed that if he continued with him for his life, he 
would leave him his farm and ſtock, but he received no wages z and 
* was holden that he gained no ſettlement in A. Rex v. Stokefley, J. 

36 Geo. 3. 6 J. R. 757.] 3 

(By ſeveral hirings and ſervices for eleven months each to the ſame 

perſon, with only a week intervening. Rex v. Haughton, H. 4 Geo. 
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[By a year's ſervice, if two days be on liking before the hiring 
Coombe v. Weftwoodhay, H. 5 G. Str. 143. Rex v. Ham, M. 256 
B. S. C. No. 109.] 2 | 1 8 
By ſervice from the fair after Michaelmat to Michaelmas. Rey v. 
Weſtwoodhay, Lid. T. 4 G. 2. Fort. 303. Rex v. Newton, M. 14 C. 2. 
J. S. C. No. 5 5.) 5 r Ig 0 

[By hiring for a year, and ſerving eleven months, tho' he had been 
a weekly ſervant for ſome time before; for two ſervices not efuſdem 
generis cannot be coupled together. Rex v. Wrington, M. 22 6.1, 

[If the ſervant goes away twelve days beſore the expiration, tho 
with his maſter's conſent, and he has his whole wages. Seaford v. 
Coftle Charch, M. ꝙ Geo. 2. Str. 1022. B. S. C. No. 20.) | 

[If the ſeryant is hired for a year, with liberty to be abſent the 
harveſt-month, and is accordingly abſent. Rex v. Biſhops Hatfield, 
H. 31 Geo. 2. B. S. C. No. 141.] | 8 
[Or, with liberty to be abſent eleven or twelve days in ſheep. 
ſhearing time, tho' ſometimes refuſed, and ſometimes he worked for 
his maſter during that time. Rex v. Empingham, M. 15 Geo. 3. B. 
8. C. No. 246.) | | bY 
lf the ſervant was a pariſh apprentice, and diſcharged by his 
maſter with his own conſent, but without the conſent of the pariſh. 
officers, he being under age at the time of the diſcharge, and no ex. 
plicit leaye to a particular ſervice. Rex v. Auſftrey, H. 31 Geo. 2. J. 
S. C. No. 142.] ä | 

UIf the ſervant is hired for three years, to work eleven hours a- day 
on the ſix working days, and all the reſt of the time and Sunday: to 
þe his own maſter. Rex v. Macclesfield, P; 31 Geo. 2. B. S. C. No, 
146. | . | 

[Sefvierunder a hiring for ſeven years, ta work only 13 hours in 
the day, (and Sundays excepted,) will not give a ſettlement, Rex v, 


Ling ſibinford, B. R. E. 31 Geo. 3. 4 T. R. 219. 


[A ſervice under a hiring for five years as a colt- ſnearman, to work 
twelve hours each day, (without any-expreſ5 exception as in the former 
caſe, ) will not give a ſettlement, Rex v. North Nibley, M. 31 Ge. 3; 
5 T. R. 21.] | | | 
II the firſt contract for a year is diſſolved, it cannot be connected 


_ with a ſubſequent ſervice. Rex v. Caverſiuell, P. 31 Geo. 2. B. S. C. 


No. 147. Rex v. Roſs, T. 11 Geo. 3. B. S. C. No. 215. 

[A. was hired at Martinmas to ſerve in huſbandry for a year at 
the wages of 8 J., in the middle of the year he married, and then 
agreed fo ſerve his maſter as a hind for a year from that time, at the 
wages of 56. per week, and he was to live out of his maſter's family, 
but at another farm in the ſame pariſh belonging to his maſter; it was 
holden that the former agreement was diffolyed by the latter, and 
that A. did not gain a ſettlement by ſerving under thoſe contracts 
Rex v. Chilton, J. 34 Geo. 3. 5 J. R. 672.) ; 

The ſeryant a few days before the end of the year for which he 
was hired, went away in order to get another place for the next yea! 
without aſking his maſter's conſent ; on his return before the end 0 
the year, the maſter inſiſted on turning him away, and offered him 
his wages up to that time, which he'accepted without making an 


objoction. This was holdem to be a diſſolution of the cont wh . 
5 | cſeatt 
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ſeated the ſettlement, tho' the ſervant wiſhed to flay out the year. 
| _— Clayhydon, M. 31 Geo. 3. 4 J. R. 100.] fag #44 12 | 

A yearly ſervant three weeks before the end of his year hired him- 
ſelf to a ſecond maſter, provided his firſt would let him go; the for- 
mer maſter at firſt refuſed, but in a week after he ſaid, «I have 

a new ſervant, you may go now, I have not work for you both,” and 

paid him his year's wages. This was holden to be a diſſolution of the 

contract with the firſt maſter, and prevented the pauper from gaining 

a ſettlement under it. Rex v. Thiftleton, H. 35 Geo. 3. 6 T. R. 185.1 
[A ſervant, who had been hired for a year, was taken ill five days 

before the end of the year, on which he went to his mother's houſe, 

and ſent to his maſter for his money, who ſent him the whole year's 
wages, after having deducted 15. for the time he could not ſerve, 
and the ſervant ſaid he was ſatisfied. This was holden to be an agree- 
ment between the maſter and the ſervant to put an end to the con- 
tract before the end of the year; and that the ſervant gained no 
ſettlement. Rex v. Whittlebury, M. 36 Geo. 3. 6 T. R. 464.] 
[As, if the maſter. inſiſt on turning away his fervant, and throw 
down his wages, which the other takes up and then goes away, and 
after the expiration of fix days returns, at his maſter's requeſt, and 
ſerves the remainder of the year, the abſence is not purged by the 
ſubſequent return. 1 T. R. 101. Vide 3 J. R. 754.] bei 
[A ſervant, who had been hired for a year, was beaten by her 
maſter 16 days before the end of the year, on which ſhe deſired him 
to diſmiſs her from his ſervice, threatening to apply to a magiſtrate 
for redreſs 3 the maſter paid her her whole year's wages, and told her 
ſhe might ſerye the remainder of the year, but ſhe went away; and it 

was holden that ſhe gained no ſettlement. Rex v. Upwell, M. 

38 Geo. 3. 7 I. R. 448.) 
[If a boy of eight years old is taken in out of charity, and no 

wages or contract, and ſerves ſix years; for a contract in ſuch caſe 

ſhall not be preſumed. Rex v. Weyhil, H. 33 Geo. 2. B. S. C. No. 

57. | HG | 

[If the ſervant is hired to be paid by the piece, deducting ſo much 

for diet and lodging ; for it is not hiring for a year. Rex v. Saint 
Peter's Dorcheſter, IL 4 Geo. 3. B. S. C. No. 165.] 

[If the exception, © to be at his own liberty at all times except 
uſual working hours,” is part of the contract. Rex v. Buckland Den- 
ham, H. 12 Geo. 3. B. S. C. No. 218.] F L 

[By ſervant attending his maſter to a place of public reſort (as, 
Scarborough). Rex v. Alton, P. 30 Geo. 2. B. S. C. No. 134-] 

A widower having a ſon who has no ſettlement of his own, can- 
not gain a ſettlement by hiring and ſervice for a year; tho? the ſon be 
hired for a year on the ſame day when the father is hired, and ſerve 
that year. Rex v. New-Forreft, H. 34 Geo. 3. 5 I. R. 478] 

[A retroſpective hiring will not give a ſettlement. Rex v. Marton, 
E. 31 Geo. 3. 4 T. R. 257.J | 


ch he 5 Wr 426] 8 
year, Marriage. —{If it is not ſolemnized according to marriage act, 
ad of 25 Ges. 2. c. 33. as, if the man under age, and not being a widower, 
| him 1s married by licence, without the conſent of his father then living. 


Rex v. Preflon, M. 33 Ges. 2. B. S. C. No. 154. 


[So, 


— | * R K 
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80, if celebrated in a chapel erected ſince that ſtatute, unleſz 


cured by 21 Geo. 3. c. 53. altho' marriages de facto may have been e 

frequently celebrated there. Doug. 659.) SN 0231 h 
[And ds are within the meaning of the marriage act. 17T. fl 

. 9e. E 1 
. Parentage {By children in the huſband's pariſh, if he has not b 

2 with his wife. Saint Andrew's v. Saint Bride's, P. 3 Ge, V. 
tr. $51.] | | 


[By a ſon grown up, who does not remove with his father to 
another pariſh. Eaſtwandbay v. Weſtwoodhay, T. 7 Geo. Str. 438. 
Saint Michael Norwich v. Saint Matthew Ipfwich, P. 2 G. 2. Str. 831. 
Rex v. Bugden, H. 21 Geo. 2. B. S. C. No. 93. Rex v. Walpole Saint 
Peter's, P. 9 Gee. 3. B. S. C. No. 197.) rH 
y the children of a woman by a former huſband, in her ſecond 
huſband's ſettlement. Rex v. Saint Giles in the Fields, T. 6& 7 G. 2. 
B. S. C. No. 2.] | | | 
[By children in the place where their father purchaſed leſs than 
30 J. tho' he cannot be removed. Rex v. Salford, H. 4 Ge. 3. 
B. S. C. No. 166.] 
I ſettlement gained by a man ſome years after his ſon had left 
his family and inliſted in the army, is not communicated to the ſon. 
Rex v. Stanwix, T. 34 Geo. 3. 5 I. R. 670.] 
[An adult who leaves her father's houſe and goes into ſervice, 
thereby becomes emantipated, and is not entitled to a ſettlement 
afterwards gained by her father. Rex v. Roach, E. 35 Gee. 3. 6T. 


K. 247-] 


Renting. [A fraudulent renting of 10/7. per annum will not give 
a ſettlement : as, where the pauper rented a meadow for ten guineas 
a- year, and did not ſtock it, but let the graſs for the. firſt half year 
to/A. B. for three yuineas, who ſtocked it and paid him, and then the 
Pauper paid his landiord half a year's rent, and then let the mowing 
of his meadow to his landlord for five guineas, and the after-graſs for 
two guineas, and at the end of the year received two guineas from his 
Iandlord on the balance of accounts: the ſeſſions adjudged this 2 
fraudulent taking, and B. R. affirmed it. 1 T. R. 261.] | 
The paſture of a piece of ground of 10/. per annum. Rex v. 
Minchin Hampton, T. 4 Geo. 2. Str. 8754.) | . 
[A houſe at 10 J. per annum, with covenants to make additions to 
Fi make it worth that rent which it was not before, and theſe covenants 
not performed. Secuthwold v. Yoxford, H. 13 Geo. 2. Str. 1127. B. 
4 S. C. Na. 47.1] a EAT | 6 
1 [A tenement of 167. per annum, jointly between two perſons, tho 
it had been let at 20/. Rex v. Marden, M. 25 Gee. 2. B. S. C. 
No. 111. | | 
[A meſſuage, c. and feeding for ſixteen cows on lands ſpecified, 
tho? the rent above 100. for it is not a tenement. Rex v. Locler), 
H. 25 Geo. 2. B. S. C. No. 113. ſupra 620. contra.) 
[A tenement of 8 J. per annum, and being joint-tenant for 31. 155 
and to pay 47. for ſome privileges. Rex v. Kniveton, P. 33 Ce. 7 
B. S. C. No. 159. 228 ö 


(A farm 
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A farm of 44 J. for a year, and living there three weeks, and 5 
then under 2 new agreement living in part of che premiſes not under 
leaſe, for a year, nor of 100. value; for the one cannot be tacked to 
the other. Rex v. Delwyn, T. 8 9 Geo. 2. B. S. C. No. 16.] 
A reſidence of 33 days, by a widow on a tenement of 10 l. a- year, 
cannot be coupled with a reſidence on the ſame tenement with her 
huſband for 16 days preceding, ſo as to give her a ſettlement. Rex 
v. Seuth Lynn, T. 34 Geo, 3. 5 I. R. 664.] : 
[A pauper rented land in A. of the annual value of 67. 10s. 6d. 
and built on part of it a poſt wind-mill at the expence of 120 J. which, 
by agreement with his landlord, he was at liberty to remove at plea- 
ſure; he let the mill for part of the time at the rent of g/. per annum: 
and it was holden that this was not the taking of a tenement of 10/. 
2-year, and conſequently that the pauper gained no ſettlement in 4. 
Rex v. Londonthorpe, T. 35 Geo. 3. 6 T. R. 377.] | 
[It was holden that a perſon, who, after reſiding on a tenement - 
of 10 J. per annum for- 29 days, was forcibly prevented from reſiding . 
there 11 days more, did not thereby gain a ſettlement. Rex v. | 
Llanbedergoch, H. 37 Geo. 3. 7 T. R. 10g.] {OE In 
{A reſidence of 40 days is indiſpenſably neceſſary for the purpoſe, . 
"The court of B. R. will not infer fraud from the circumſtances ; # 
fraud muſt be ſtated in expreſs terms. Tb:d.] "$i of, 6 
[A. took a tenement of 101. per annum, in the pariſh of B., and 
after living in it with his family 5 days was arreſted and ſent to priſon 
in the pariſh of C.; but his wife and children continued in it 7 weeks 
longer. It was holden that no ſettlement was gained in B. either by 
the huſband or wife. Rex v. Saint George the Martyr, H. 38 Ges. 3. 
J. R. 466.] | | "Pp 


Taxet.— [If he is not rated, tho' he pays. Rex v. Sarrat, M. 
9 Geo. 2. B. 8, C. No. 21. Rex v. Bramſhaw, M. 10 Geo. 2. B. S. C. 
No. 29. Rex v. Lower Walton, H. 10 Geo. 2. B. S. C. No. 30. Rex 
v. Stanlale, M. 9 Ges. 2 B. S. C. No. 192. Rex v. Saint Cuthbert, 

J. 15 Geo. 3. B. S. C. No. 254.] . 5 | 

[If a man's name is inſerted in a rate, but no ſum ſet againſt it 
when made, but next year a ſum inſerted by churchwarden, and the 
_ paid; no ſettlement. Rex v. Warblington, T. 14 Geo. 3. B. 

C. No. 245. | | | | 
lf the — 5M aſſeſſment expreſſes that the landlord is rated for 
lands in the occupation of A. tho' A. pays and is not repaid; he 
gains no ſettlement. Rex v. Carſha!ton, P. 15 G. 3. B. S. C.252.] 

The workmen in a dock-yard (as Sheerneſs) gain no ſettlement in- 
virtue of the money ſtopt out of their wages for the ſupport of the 
poor of that ville; for it is not a publick rate or levy. Rex v. Friend/- 
bury, T. 9 Geo. 3. B. S. C. No. 199. | | 

[A perſon, who reſides in one pariſh in Norwich, and is rated in 
another, gains no ſettlement in either, Rexv. Saint Michaels, H. 
36 Geo. 3. 6 T. R. 536.] | O'S | 

[By the fat. 10 Ann. c. 16. the pariſhes in Norwich are incorpora- 
ted for the purpoſe of maintaining the poor out of one joint fund; 
but as far as reſpects ſtrangers thoſe pariſhes continue ſeparate and 
dillind, Joid, Rex v. Wymandham, H. 36 Geo. 3. 6 T. R. 5 291 
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The town and pariſh of Birmingham is, for the convenience of the 

overſeers, divided into twelve diviſions, under the ſuperintendance of 

fo many overſeers reſpectively, each of whom copies the names out 

of the general rate into a ſeparate book of ſuch of the inhabitants af. 

ſeſſed as are within his diſtrict; and it is the cuſtom of the pariſh for 

each overſeer to add fuch names to his book as ought to be inſerted in 

the general rate; ſuch addition is not in fact made till the next year; 

but in the mean while the general rate is from time to time ordered 

| to be collected with the additions. It was holden that a perſon paying 
1 the rate, whoſe name is afterwards added in the overſeer's book does 
f not thereby gain a ſettlement ; aliter if his name be ſo added before he 
paid the rate. Rex v. Edgſbaſton, H. 36 Geo. 3. 6 T. R. 540.] 


(B 73.) Order of removal.) The proper way for a removal is to 
make a record of the complaint, and an adjudication, and then grant 
a warrant for removing, . and return the record to the ſeſſions, 

; I Sal. 406. 8 ; 
lf two juſtices take the examination of a pauper relative to his 
ſettlement, but do not remove him, and the pauper afterwards die 
or become inſane, it is a queſtion whether two other juſtices can re- 

move his family on it. 3 T. R. 707.] 

If the order of the two juſtices does not purſue the ſtatute, it fhall 
be quaſhed in B. R. as, if it does not ſhew that one of the juſtices 
was of the quorum. R. Sal. 473. 475. 481. 

Or, that the party removed was in danger of being chargeable. R. 
Sal. 485. 491. Mod. Ca. 163. Vide ante, (B 72.) 

Or, that complaint was made by the officers of the pariſh. R. 
5 Med. 149. Sal. 492. | 

Or, that the place to which he is removed was his laſt ſettlement. 
Vide Sal. 478, 9. | | 1 

Or, that the order was made by juſtices of the county. R. 8, 
4 a | | 

Or, that the examination, as well as the order, was by two juſtices, 

Ke. Sal. 488. JP 55 | | 

Or, if the order be to the officers of D. whether he is removed, 

to remove him. X. Sal. 493. | | 

If there be an order to remove him to B. and afterwards B. re- 
moves him to C. without appeal; that admits him ſettled at B. and 

they cannot remove him to C. but upon a ſubſequent ſettlement. R. 
in >. R. P. 12 W.3. Semb. Sal. 481. 488. = 
But a fubſequent ſettiement ſhall be intended where it can. K. 
Sal. 489. 492. . 7 | 
If an order to ſend him to B. be affirmed upon appeal, they ca 
not remove him. R. Sal. 524. 488. 492. 527. . 
If an order be uncertain, it will be quaſhed : as, to remove 4. 
and his family. R. Sal. 482. 485. | 
Or, A. and his children. (Com. 86.) R. Sal. 488. 
If it does not mention the ages of the children. 2 Mod. Ca. 33). 
If there be no adjudication of the ſettlement : as, if it ſays, as in. 
ferined. R. Sal. 473. 490. 6 903 0- | 
Or, whereas oath has been made. R. Sal. 478. 
On complaint that A. was the laſt ſettlement. R. Sal. 479. 
So, it cannot be referred to the opinion of B. R. R. Sal. 486. . 


2 
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If the firſt order be defeCtive, it will not be made valid by the or- 
der upon appeal. N. Sal. 482. 608. FE 
Nor, by the return of the certiorari. ' R. Sal. 493. Fav 
But B. R. will not quaſh an order nine years afterwards. $5 Med. 
OL. : | 
E Nor, if the order be, that he endeavoured to ſettle there, tho it does 
not ſay, in a tenement under 10 l. per annum. R. 5 Mod. 150. Sal. 


* that it was his ſettlement; for that is tantamount to his laſt 
ſettlement. Sal. 473- 5 | i 

Or, does not ſay that they are juſtices of the diviſion; for that is 
only directory. R. Sal. 473. 4806. 

So, if an order for ſending to B. be reverſed upon appeal, that 
does not conclude to the ſending to D. X. Sal. 486. 492. 5 24. 

So, another pariſh may afterwards ſend to B. R. Carth. 516. 

So, an order ſhall not be quaſhed for not ſhewing the cauſe of the 
order. R. Sal. 607. F. g. 254. . 175 5 
lf the ordering part is by two juſtices, it is good, tho' the com- 
plaint was only to one. Rex v. Weſtword, H. 4 Geo. Str. 73.) | 

[To A. as the place of his laſt legal ſettlement ; bad; there muſt be 
an adjudication. Bid. | | | 5 

[Certificate-man cannot be removed, becauſe /ikely to become 
chargeable z he is not removeable till aclually become chargeable. 
Teelby v. Wellerton, H. 4 Geo. Str. 77. Rex v. Hacheſton, H. 22 Ges. 2. 
B. S. C. No. 100. Rex v. Kingſwood, P. 29 Geo. 2. B. S. C. No. 126.] 

[A perſon cannot be removed becauſe he may become chargeable; 
it muſt be likely. Bid. | | 9/1 | 

[Order to remove A. and his family quaſhed as ta the family, as too 
general, but confirmed as to A. himſelf. That he ic likely to become 
chargeable, and that S. vas the place of his laſt legal fettlement, well 
_— on authority of a former caſe. Beaſlon v. Sciſſon, M. 5 Geo. 

tr. 114+] - | | 

[Likely to become chargeable, is ſufficient, without ſaying, to the 
pariſh from whence removed. Rex v. Witham, H. 5 Geo. Str. 142. 
oy one v. Dithing, M. 7 Ges. Str. 393. Rex v. Leofield, P. 12 Geo. 

tr, G98. | 

[A huſbandman who has actually ſerved in the militia, and is mar- 
ried, may be removed to his place of ſettlement before he becomes 
chargeable to the pariſh from which he is removed; for by 26 Gee. 3. 
c. 107. /. 131. only thoſe militia men, who exerciſe any trades, are ir- 
removeable. 3 T. R. 133.] 

(4, and his wife is come into your pariſh, ſhall not vitiate order; 
for it is not neceſſary to ſhew they came in; only that they endeavoured 
to ſettle. Rex v. South Marſton, T. 5 Geo. Str. 189. . 

(B. R. will not make intendments to deſtroy an order; ſo if the 
order recites, that A. was hired, and ſerved a year, and gained no 
other ſettlement before his death, and therefore remove his. widow 
and ber children to that pariſh; it is to be intended, that he was not 
married at the hiring, and that her children are by him, and not a 
former huſband. Ratcliff? Culy-v. Exell, M. 6 Geo, Str. 211.) © 
An order of reverſal is final between the two pariſhes only; if 
it de confirmed, it is final to all. Little Bitham v. Somerby, M. 6 G. 


7. 232. | 
[ln 


ence, that the pauper is likely to become chargeable to the pril 
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544 [In an order to remove a certificate-man, it is not neceſſary to ſay 


he had gained no ſettlement there during his reſidence there. Bariy. 
croft v. Cole Overton, M. 7 Geo. Str. 402.) | 
Uf it ſays the certificate was allowed according to the act of par. 
liament, it need not ſay it was atteſted ; for that is implied in i, 
Bid. | | 
| [Order of removal muſt be final, and not conditional; and it mul 
be poſitive, and not we believe. Stallemberg v. Haney, H. 5 Ge, 
Fort. 323. \ 3 A 
"If an order to remove from A. to B. be quaſhed on appeal on the 
merits, and four years after another order to remove from A. to B. 
B. R. will not intend a new ſettlement. Capel v. Weft Pechem, M, 
12 G. Fort. 3271. S. P. Fefton v. Carlton, T. 9 Geo. Str. 567.1 
[One order cannot remove two perſons on different ſettlements, 
Chewton v. Compton, M. 8 Geo. Str. 471.) © 
[Adjudication of huſband's ſettlement ſufficient for wife arid child. 
Hobey v. King ſbury, T. 8 Geo. Str. 527.] | 
[An order to remove a married woman is good, if it does not ap- 
pear that ſhe is ſent from her huſband. Saint Michael v. Nunny, H. 
9 Geo. Str. 544-] N a 
But ſhe cannot be removed from her huſband, even tho' he has no 
ſettlement in England. Rex v. Carleton, T. 15 Gee. 3. B. S. C. 3. 
No. 253+] | St te | 
[An order, removing nurſe children to their derivative ſettlement, 
without taking notice of the death or ſettlement of the parents, is 
good. 1 IT. R. 164.] | 
[In ſuch a caſe, the evidence of the father may be diſpenſed with, 
where his attendance cannot be procured. id.] | 
[A bill of exceptions does not lie to orders concerning ſettlements, 
' Rex v. Prefipn, P. 9 Geo. 2. Str. 1040. B. R. H. 249. B. & C. 
No. 24.] | 
[Where a man and his children are ſent as actually ſettled, it is 
not neceſſary to ſet out the ages of the children; tho' where they are 
ſent conſequentially to the father's ſettlement, it is. FHeptonſtally, 
Evingdon, T. 9 Geo. 2. Str. 1047.] 
[The examination of -the pauper muſt be by the two juſtices who 
fign the order. Rex v. Wykes, IJ. 11 Geo. 2. Str. 1092. 
[If two juſtices make an order in January, and in April one oi 
them and another call in the order, and make another to another 
place, (pending an appeal to the firit,) which is afterwards confirmed 
at an adjourned ſeſſion, which does not fay when the original ſeſſions 
were held, and therefore void; the firſt order is good, and the other 
bad. Rex v. Harrowby, P. 10 Geo. 2. F. S. C. No. 32.] 
[There muſt be either an expreſs adjudication, or a plain refer 


whence removed. Rex v. Bourn, P. 8 Geo. 2. B. S. C. No. 12 
Rex v. Ufculm, M. 13 Geo. 2. B. S. C. No. 45. Rex v. Nethenm, 
M. 13 Geo. 2. B. S. C. No. 46.) | 
[Adjudication that it was the legal ſettlement of a wife and daugt- 
ter, is ſufficient, without ſaying it was the huſband's; for the wie 
could have no other. Rex v. Higher Walton, H. 14 Geo. 2. B. 8. 
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[But the adjudication is not ſufficient, if it is only that A. was the 
ſettlement of the huſband, tho it does not appear that ſhe is a widow, 
if ſhe is not removed as his wife, nor the children as hi children. 
There muſt be an adjudication of the ſettlement of the children or of 
the mother. Rex v. Mansfield, H. 9 Geo. 2. B. S. C. No. 23. Rex 
v. Great Bedwin, H. 8 Geo. 3. B. S. C. No. 188.] | 
In caſe of a fraud, it muſt be expreſsly ſtated ſo; for elſe B. R. 
cannot take it to be ſo, Rex v. Weſton, J. 14 & 15 Geo. 2. B. S. C. 
0. 59. | 2 | 
2 it — an appeal from an order of removal, the ſeſſions draw a con- 
cluſion, © that the taking a tenement was fraudulent,” it is decifive on 
the court of B. R., tho' the ſeſſions ſtated all the facts, and referred 
the conſideration of the queſtion to the court. Rex v. Llanwinio, M. 
32 Geo. 3. 4 T. KR. 473.1 93 855 e Y 
[A reference to the name of the county in the margin is ſufficient. 
Rex v. Bourn, P. 8 Geo. 2. B. S. C. No. 12. Rex v. Ufculm, M. 
13 Geo. 2. B. S. C. No. 45. Rex v. Great Bedwin, T. 13 & 14 G. 2. 
B. S. C. No. 58. Rex v. Llanrhydd, H. 10 G. 3. B. S. C. No. 204] 
[An order of removal ſubmitted to, and not appealed from, is con- 
eluſive upon the non-appealing pariſh as againſt all the world, (but 
not if it is given up by the you in whoſe favour it is made, to ſave 
the trouble of appeal). Rex v. Berkfaell, M. 15 Geo. 2. B. S. C. 
No. 60. Rex v. Sutton Saint Nicholas, T. 21 & 22 Geo. 2. B. S. C. 
No. 96. Rex v. Silchefter, H. 6 Geo. 3. B. S. C. No. 176. Rex v. 
Llanrhydd, Fl. 10 Geo. 3. B. S. C. No. 204.] K 
[If it do not diſtinctly appear on an order of removal that the 
juſtices who made it had juriſdiction, it is a nullity, and not merely 
voidable; and the pariſh to which it is directed may object to it at 
any diſtance of time, tho' they never appealed againſt it, and tho” 
they have acted under it for twenty years. Rex v. Chilverſcoton, H. 
39 Geo. 3. 8 T. R. 178. ]] . ä | 
[And it is concluſive, not only as againſt another pariſh, but even 
with another townſhip in the ſame pariſh. Rex v. Kirkby Stephen, T. 
10 Geo. 3. B. S. C. No. 207.] ; | 
[After an order of removal unappealed from, a new ſettlement 
can only be gained by ſome act altogether ſubſequent to the removal. 
217. R. 598.] e ey | 
[Therefore if a pauper in ſervice at A. under a yearly hiring be re- 
moved to B. and do not appeal, but return in a few days to his maſter 
at A. be received by him, ſerve out the year, and receive his full 
wages, yet he gains no ſettlement at 4. 1bid.) N 
[Where a perſon renting and reſiding on a tenement of 10 J. a- year 
in A. was removed to B. by an order of two juſtices, and afterwards 
returned to the ſame tenement, without making any new contract, 
and reſided there more than 40 days, he thereby gained a ſettlement, 
tho' the order of removal was unappealed againſt ; for the contract 
was = thereby difſolved. Rex v. Fillcngley, M. 29 Gee. 3. 2 J. R. 
709. 3 hot; 
[But an order of removal unappealed from is only concluſive on 
ſe who are mentioned in it ; ſo that if only the father and mother 
be removed thereby, the queſtion relative to the ſettlement of their 
children is ſtill open. 1 7. R. 353+] | Bo | 
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An order of removal may be executed a year after it is ſigned, if 
the pauper's circumſtances be not altered in the interval. Rex v. 
Llanwinio, M. 32 Geo. 3. 4 I. R. 473-] _ | 

[An alteration in an order of removal by one juſtice in the preſence 
of the other, before it is delivered to the pariſh officers, does not 
vitiate it. 1b:id.} =O | 
[An order of removal figned by two juſtices ſeparately, and in 
different counties, is only voidable, not void, and the pariſh wiſhing 
to avoid it, muſt appeal to the next ſeſſions. Rex v. Sterfold, Z 
32 Geo. 3. 4T. R. 596.] - | 

[If the adjudication. is, that the place is the ſettlement of the 
father, the children's ages muſt be ſet out; but if it be, that it is the 
ſettlement of the children themſelves, they need not. Rex y. Hep- 

fonflall, T. 10 Geo. 2. B. S. C. No. 26. Rex v. Ufculm, M. 13 G. 2. 

B. S. C. No. 45. Rex v. Bowling, P. 15 Geo. 2. B. S. C. No. 63. 

Rex v. Madley, H. 16 Geo. 2. B. S. (. No. 70. Rex v. Stanfield, P. 

16 Geo. 2. B. 8. C. Rex v. Normanton, P. 16 Geo. 2. B. S. C. No. 

734 yp KS Gs | 
1k the original order ſets forth, that the pauper is ſettled at A. 
auhere he lived as a hired ſervant a year, it is well enough, for it was 
unneceſſary; but if it had been in a ſeſſion's order for the opinion of 
court, it would have been bad, if it had not ſaid he was hired for a 
year. Rex v. Madley, H. 16 Geo. 2. B. S. C. No. 70.} 

[No perſon can be removed from a pariſh where he has an eſtate. 
Rex v. Hasfield, P. 13 Geo. 2. Str. 1131. B. S. C. No. 49.] 

And conſequently a wife or child cannot be removed from the 
man's tenement as long as it remains his, tho? he is not there, and 
tho' his and their ſettlement is at another place. Rex v. Leeds, P. 
4 Geo. 3. B. S. C. No. 169.] | 

[A child is not entitled to remain with its grandmother for nur- 
ture, but may be removed from her to its ſettlement, tho? ſhe is liable 
to allow for its maintenance. id.] | 

[An order to remove a woman and hey children to her-huſband's 
ſettlement, is bad as to the children, foy they may be by another 
man. | Rex v. Normanton, P. 16 Geo. 2. B. P. C. No. 73.) 

[The order muſt ſhew, that the juſtices have juriſdiction; there- 
fore if no county is named in the margin, and the two pariſhes named 
are in different counties, and the juſtices ſtyle themſelves of the 
county aforeſaid, it is bud; for it does not appear they were of the 
proper county. Re v. Stepney, P. 8 Geo. 2. B. S. C. No. 8.] 

The order muſt expreſs that one of the juſtices is of the quorum. 
| Rexv. Standiſh, T. 13 & 14 Geo. 2. B. S. C. No. 50. Walthamdale 

v. Great Mitton. One whereof, is good. And whereof, bad, for it is 
inſenſible. 7b:d.] 25 | 

{And it cannot be amended. Rex v. Kay, M. 11 G. 2. Andr. 67.) 

[It muſt likewiſe ſhew, that complaint was made; for without 
that they have no juriſdiction. Rex v. Hareby, H. 12 Gee. 2. Andr. 

61. | > | 
he 71 order muſt not be ſounded on an examination tranſmitted 

from other juſtices. Rex v Coln Saint Aldwins, M. 13 Geo. B. S. C. 
No. 44-] . | Marg 

' [Both juſtices ought to be preſent at the viva voce examination of 
the witneſſes. Bid. | [Formerly, 


eden he Was alt 'inhabitatit and rated: Rar v. Great Chart, 
I. 16 Geo. 2. B. 8. C. No. 68.] 


| On occaſion of that taſe/was made the 16 655. 2. 6: 18. which 


authoriſes juſtices - i originally i in pariſhes where ey are rated, 


den yot on/an appent 
And the ſe ors Faye no power to make ah original order of re- 


moral. Rex v. Margam, Z. 27 Geo, 15 T. X. 776.1 


A ſervant cannot reihe vel from his ſervice. Semb. Ner v. Oxle- 
wth, T. 24 & 25 Ge 2. B. S. C. No. 108. Yet Le Ch. J. in 


New v. Fittleworth, M. 18 Geo. 2. B. S. C. No. 91. ſays, | Der Ls Tie : 


caſe to prove that ſervants are not removable during their ſervice, and 
that he ould very much cqubt it. 

A certificateaman actually ſerving am anijual office may be re- 
moved on becoming actually chargeable. Rex v. Fittleworth, M. 
18 Gre. 2. B. S. C. No. 9 .) 


[A wife and children may be removed vile the huſband, to 


his ſettlement, if they, and not he, 815 the intruders. Rex v. 
ſrenacton, M. 14 Geb. 2. B. S. C. No. 53. 

[Child of a certificate: perſon aſkin dae for iefelf onity, that only 
can be removed. * Per Afton J. Ra: v. Fraulingbum, 7 13 G. 3. 


B. S. C. No. 2 27555 | 
den relief was Een to a ſon adn; living in a ſeparate 


houſe from the father, it was held to be no ground to remove him 


and his other children living with him: but that part" of the fam 


only which was chargeable. 3 J. R. 44. 

If a pariſh lies in two counties, f. and B. and thine is no over- 
ſeer for the part in 4. but an overſeer for the part in B. and church 
warden for the whole'parifh 3 a perſon having gained ſettlement in 
the part in A. may be removed ere, and delivered to the church- 
widen, Rex v. Mora, H. 10 Geo. 3. B. S. C. No. 205.) © - 

[An adjudication that the paupets have become char Sable, is good; 
for it imports the' * erg tenſe, and adjudges that they are fo at the 
time of making the 
No. 213.] 

[If a pauper is removed by order from A. to B., B. gives notice of 


appeal, on whith A. takes him back, and gets their order eonfirmed 


at ſeſſions nevertheleſs; and next ſeſſion ſet both aſide as fraudulent ; 
J. R. will quafh the firſt order as properly quaſhable, and will intend 
it was late ſerved, as the appeal was at next ſeſſions but one, and 
quaſh the order of 3 as not being on appeal, and _ 
quently without juriſdiftion ; (Q. de ceo, & vide Rex v. Woodchefler, M. 
16 Geo, 2. B. 4. C. No. 67 | =! will quaſh the latter part of the ſe- 
cond part of the ſecond ſeflans order, that reſcinded the confirmation, 
. not _ NN before them. Road v. North Bradley, T. 15 G. 2. 
r. 1168. 
1 * 13G c. 82. woman and | child removed from lying- in- 
oſpital to her par | within — miles, the expence to be Pow by 
re pur 885 
(B 74) Appeal. ] By 2 13 & 14 Car. 2. 12. the party ag- 


. . woo to the juſtices of the county at the next er- 


the f. 3 C 4 V. CM. 8 to the juſtices of the place 


Jusrlers or PEACE 6% 
a juſtice-could not make an order of removal from a 


order. Rex v. Honiton, P. 11 Geo. 3. B. 8. C. 
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whence xemoved- But by the ff. 8 & 9 V. 3. 30. the appe 
to the juſtices. of the ante, Wige, or riding, * 
R. Sal. 490. | CCC 
If the pariſh. to which a pauper has been removed is at ſuch a dif. 
tance that there is not time to lodge an appeal at the quarter ſ ions im. 
mediately ſubſequent to the removal, the 7u/tices are bound to receive 
it at the ſeſſions next enſuing, this being the true conſtruction of thi 
ſtatute. Doug. 192. r 
[An appeal againſt an order of removal may be entred at the next 
ſeſſions but one after the order is executed, if there be not a reaſon- 
able time between the execution of the order and the next ſeſſions to 

make inquiries rape din the pauper's. ſettlement. Rex v. Flingſbir, 

E. 37 Gee. 3. 71. R. 200.] Fas Sins e a3vy 

An order upon appeal is final, tho' the ſtatute, does not ſay ſo, 
Per Cur. P. 4 M. E M. . 445 Wen 8. ALTT Ore 

An appeal ad generalem ſeſſionem, omitting, quarterialem, is not 
good; Per Holt. But it ſhall be intended hp. two J. P. 4 V. & 
M. Vide Carth. 222. R. Sai. 474. 476. not. to be good... 

If an order be repealed upon appeal, a child born in the pariſh to 
which its mother was remoyed by the. order, ſhall, be ſent. with the 


mother to the other pariſh. 1 Sal. 121, 2... Sal. 4. 
Alfter an order confirmed upon an appeal, if the party goes to 
another pariſh, he ſhall be removed upon an original order, BR 40 
481. 489 b end +44, A Inet 12 
I an order be quaſhed upon appeal, it cannot be afterwards cor 
firmed at the ſame ſeſſions ;, for the court has executed its authority. 
R. 5 Mod. 396. Cont. Sal. 494. R. cont. Sal. 607. (Vide Sal. 477. 
Comb. 418.) EF TITS, TR | = Ws 
If there be an appeal to the next ſeſſions, it may be adjourned to 
a ſubſequent one. Sal. bog.) ] e 
[Where the quarter- ſeſſions are holden at two different places in 
the county, the one being an adjournment only from the other, and 
an order of removal is executed after the beginning of the origin 
ſeſſions, but before the adjourncd ſeſſions, an appeal at the next en- 
ſuing adjourned ſeſſions is in time, and ought to be received. Rex, 
Suſſex, H. 37 Geo. 3. 7 I. R. 107.) P 
An order by the ſeſſions muſt appear to be upon appeal. Sal. 479. 
. Carth. 58. | TORN 
k The ſeſſions cannot make an order to another to determine, tho'dj 
conſent. R. Sal. 477. | 5 | 
Ihe ſeſſions upon an appeal cannot ſend, to a third pariſh. X. 
Sal. 475. | | r 
| The ſeſſions cannot ſuperſede an order of two juſtices; for the) 
ſhall only quaſh, or affirm. Sal. 472. 0: | 
By the /. 8 9 V. 3. 30. juſtices of peace at quarter-ſeſſions on 
an appeal about a ſettlement, or proof of notice of it by a proper ol. 
-ficer to the churchwardens ot overſeers, ſhall award ſuch coſts as 
they think fit to him for whom the appeal went, or notice was given 
and if the party to pay coſts live in another county, a juſtice of pea 
of that county, on proof of a true copy of ſuch order, ſhall 'by war 
rant levy ſuch coſts by diſtreſs and ſale, c. and for want of diſtre!s 


dy commitment for twenty days to priſon, _ 


o 
©. « 


oo oy" N * 


vo juſtices may ſuperſede their n order of removal of a pau- 
per, ſoon after the making, and reciting they were ſurpriſed. Pancras 
u. Rumbald, Str. G.) b eee off 81 ee 

An order confirmed at ſeſſions, whether on an appeal or for want 
of appeal, is concluſive as to all the world; and with reſpect to 
children born afterwards, as well as the parents. Rex v. Cirencęſter, 
H. 8 Geo. 2. B. S. C. No. 6. Rex v. Woodchefter, M. 16 Ges. 2. 
B. S. C. No. 67. Rex v. Saint Mary Lambeth, E. 36 Geo. 3 T. R 


615. | 2: 2 | 
2 diſcharged or quaſhed on the merits, ( /ecus if quaſhed for want 
of form, ) it is concluſive between the two contending pariſhes, but 
not as to others. Bid. Rex v. Bradenbam, P. 29 Geo. 2. B. S. C. 
No. 127. Rex v. erg P. 30 Geo. 2. B. S. C. No. 1358. Rex v. 
Saint Andrew Holborn, E. 36 Geo. 3. 6 T. R. 613. 5 . 
But this is to be underſtood only where the circumſtances remain 
the ſame, and not where any new cauſe of removal has ariſen; as, 
if an order to remove a certificate- man /iely to become chargeable is 
quaſhed, yet he may be afterwards removed, if actually chargeable. 
id. Rex v. Oſgathorpe, P. 19 Geo. 2. B. S. C. No. 89.] | 


0 


e [A vagrant paſs-warrant unappealed from has not the ſame effect 
as an order of removal pag 7 mary from. Rex v. Stanfield, P. 16 Geo. 2. 
y B. S. C. No. 72. Rex v. Upmerdon, P. 16 Geo. 2. B. S. C. No. 74.] 


[Appeal to quarter- ſeſſions does not lie from a vagrant-paſs. Rex 
Y. Ning wen, T. 16 Geo. 3. B. S. C. No. 263. : 1 

Nor, from an order of juſtices for the relief of a pauper. Doug. 

1.317. 359 N 
if an 42 is quaſhed on appeal, it is not neceſſary to ſay, at the 
appeal of the party grieved. Rex v. Aldmanbury, T. 4 Geo. Str. 96. 
Fort, Ole] * ; : 

(ibn order of removal of two juſtices (quorum unus) be quaſhed b 
an order of ſeſſions, reciting that they had peruſed the charter, of A. 
and it did not appear thereby that either of the two juſtices were of the 
quorum, and therefore, &c. the order of ſeſſions ſhall be quaſhed, for 
the want of juriſdiction is not ſufficiently averred ; the juſtices might 
have it, tho” it did not appear by the charter of A. Albrighton v. 
Shipton, P. 6 Geo. Str. 300.] . | | 

[The ſeſſions may appoint what notice ſhall be given upon appeals, 
and diſmiſs appeal for want of it. Anon. T. 6 Geo. Str. 315.) - 

[Under the fat. 13 Geo. 3. c. 58. ,. 19. power is given to the party 
grieved to appeal, againſt an order of juſtices for turning a road, to 
the next ſeſſions, he giving ten days notice of appeal before the ſeſ- 
hons, if there be time; if not, to appeal to the following ſeſſions on 


proceeding of the juſtices ten days before the ſeſſions, he cannot ap- 


a peal to thoſe ſeſſions; but muſt wait till the following ſeſſions. Rec 
bs 35 Y. Juftices of Staffordſhire, M. 37 Ges. 3. 7 J. R. 81. ] 


[But the juſtices are bound to receive an appeal from an order of re- 
moval, if tendered at the next quarter-ſeſſions, altho no notice of an 
appeal har been given. Doug: 191. | | 
neal againſt an order of removal, at the next ſeſſions, if they think 
2ppellants had ſufficient time to be prepared to try it, and to give 
tice t0 the reſpondents, 3 . K. 150.1 > 
wes | ' R 0. 4 4 8 : [It 
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giving like notice. If therefore the appellant has no notice of the 


[Yet they are not bound to receive and adjourn the hearing of an ap- | 
C 
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Gin © JUSTICES) OF PEACE. 
Ulf an order of be executed three days before the ſeſſions 


in a pariſh, twenty: miles from the place where the ſeſſions are holden; 
and there is no appeal to thoſe ſeſſions, the Juſtices are not bound to 
receive. an appeal at the next ſeſſions. Rex v. Herefordſbire, NM. 
39 Geo, 3. 3 TR. go. J FR 2 
[By an incloſure act an appeal was given to the next ſeſſions within 
fix months after the cauſe of complaint; an appellant moved the 


court of ſeſſions (in due time) to receive him and. reſpite his appeal to 


the next ſeſſions, which was refuſed ; and this court would not grant 
a *andamus to the juſtices at the ſeſſions to receive it. Rex v. Derh-. 


Hire, M. 32 Geo. 3. 4 T. R. 488. : | 


[An appeal againſt a conviction on the fat. 24 Geo. 3. c. 31. for 
not entring horſes, '&c. muſt be to the quarter-ſeſſions next after the 
conviction, and not after. the EXECUTION. Profer v. Hyde, B. R. N. 
27 Geo. 3. 1.7. R. 414. | | 
he appeal muſt be at the next ſeſſions after the removal, not af. 


ter the date of the order. Rex v. Norton, P. 2 Geo. 2. Str. 851.) 


[Where there is a general order of two juſtices good on the face 
of it, and the party appeals to the ſeſſions, and they make an order 
ſpecially ſtating the caſe, the court will take the ſpecial caſe to be the 


foundatic n of the firſt order, and determine on it accordingly. Rex 


v. Reading, M. 8 Geo. 2. B. R. H. 79.] | 
he court will take notice of facts ſtated in an order of ſeſſions, 
tho” the order be bad. 1b:d.] | 5 

{The ſeſſions may, by fat. 5 Geo. 2. c. 19. amend defects in form, 


but not in ſubſtance, nor any thing that requires examination. Re 


V. Great Bedwin, . 13 Ty 14 Ges. 2. B. 8. No. 58. 


Txnus, if it is not ſaid that one of the juſtices is of the quorum, Or 
that it is on the complaint of the'overſcers, or that the pauper (a cet 
tificate-man) is become actually chargeable, it cannot be amended. 


Did. J] | 


[An appeal muſt be continued by adjournment, notwithſtanding 3 ' 


conditional reference to the next judge of aſſiſe, or the ſeſſions cannot 
_ it up again. Rex v. Hedingham Seible, M. 11 Geo. 2. B. S. C. 
No. 35.0 | 
(il an order is made at an adjournment, it muſt ſet forth when 
the original ſeſſions were holden. Rex v. Heptonſtall, T. 10 Ge. 2 
B. S. C. No. 26. | 
\ [The ſeſſions is not obliged to ſtate a caſe ſpecially z nor will d: 
court of B. R. ſend a general order of ſeſſions back to have the cf 
more fully ſtated, nor order the return to be amended, by inſerting 
the ſtate of the caſe ; nor does a bill of exceptions lie. Rex v. Oulu, 


M. 9 Geo. 2. B. S. C. No. 19. Rex v. Prejlon, P. 9 Geo. 2. B. S. C. 


No. 24. Rex v. Normanton, P. 16 Geo. 2. B. S. C. No. 73. Res" 

. Mayfield, H. 31 Gee. 2. B. S. C. No. 144.) | 
Nor, a ſpecial order without conſent. Rex v. Wyke, T. 19 C 

Geo. 2. B. S. C. No. go.] | J | 
[But the court of B. R. will order the ſeffioris to enquire ind 


à fact which appears doubtful on the original order of removal, e 


tho? the ſeſſions have ſtated no caſe for the gpinion of the cout 
1 I. X. 775. _ | a 
„ {But the court will, by conſent of both ſides, quaſh all the 


for inſufficiency, in order to have the caſe more fully ſtated. Kart 


Himiey, M. 11 Geo. 2. B. S. C. No. 36.) (I 


| Lower Swell, M. 31 Geo. 2. B. S. C. No. 140.] 


F 
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fact. Rex v. Martley, T. 11 & 12 Ges. 2. B. S. C. No. 38. 

Where the ſeſſions adjudge a place to be a vill by reputation as a 
ſubſtantive fact, the court of B. R. is precluded from going into the 
queſtion; notwithſtanding the ſeſſions ſtate all the evidence particular- 
ly, on which they formed their opinion. Rex v. Ronton Abbey, H. 
28 653. 3. 2 1. K. 207.] | 8 | * 

If the original order is for A. B. his wife, and C. and D. their 
children, and the ſeſſions quaſh it as to the ſaid B. and the faid 
children, (omitting his wife, and their children,) B. R. will ſend it 
back to be more fully ſtated. Rex v. Cuckfield, P. 42 Geo. 2. B. S. C. 
No. 103.] 1 8 


(Andi if it appears likely that there is a miſtake or omiſſion in | 


ſtating the caſe, the court will ſend it back to he amended, notwiths 
ſtanding the moſt vehement oppoſition. Rex v. Hitcham, H. 33 G. 2. 
B S. C. No. 156. . — 


[And if the order amended on new evidence be affirmed, yet 


the recognizance ſhall bo diſcharged. Rex v. Hitcham, J. 33 & 34 
Geo. 2. B. S. C. No. 161.] | Ents 


{But the court will not ſend a caſe down to the ſeſſions to be re- 


ſtated on a mere formal objection, if enough appear to enable them 
to decide according to the merits of the caſe. . Rex v. Middlezoy, T. 
27 Geo. 3. 2 J. R. 41. | | | k 

If a ſeſſions? caſe be ſent down to be re- ſtated, and the. proſecutor 
abandon it when it is returned, the court gf B. R. will diſcharge his 
recognizance for the coſts given under the fat. 5 Geo. 2. c. 19. / 2. 
but if he diſpute the amended order they will not. Rex v. Edgeworth, 
H. 31 Ges. 3. 4 T. R. 218.] | | | ON 

[If two juſtices remove a man to A. the order of ſeſſions quaſhing 
it is good, tho' it ſtates that he lived there, if it does not ſay he was 
ſettled there, and tho? it ſtates that he came afterwards' to B. where 
he did not afterwards gain a ſettlement, but had a derivative one there 
before ; for they do not give his going to B. as a reaſon. Rex v. 


[An appeal from an order of remoyal made by borough-juſtices 
mult he to the quarter- ſeſſions of the county; for the quarter-ſeſſons 
of a borough have no juriſdiction in it. Rex v. EA Donyland, T. 
8 Geo. 3. B. S. C. No. 191.] 


[The ſeſſions may ſtate, that it appears to them that a perſon was 


bound apprentice, tho' the indenture is not Ann them. Rex 
v. Eaſt Kneyle, T. 13 & 14 Ges. 2. B. S. C. No. 51.] | 


beſhons cannot order coſts of maintaining pauper to attend the 


_ of a cauſe. Rex v. Great Chart, M. 16 Geo. 2. B. S. C. No. 

[If the facts are not ſufficiently ſtated, B. R. will affirm the order, 
mh Saint George Hanaver-ſquare, J. 21 & 22 Geo. 2. B. S. C. No. 
95 995 „ 
[By 17 Ges. 3. c. 106. an appeal is given on certain conditions 


from a conviction by a juſtice of the peace, to any quarter- ſeſſions to 


be holden within fix months from ſuch conviction : if, on this ſtatute 
the appellant ] | his appeal and the court diſmiſs. it without enter- 


ing into the merits, becauſe the previous conditions have not been 


complied with, and confirm the run ſuch judgment 5 con 
ks hey 


G13 
| | [The ſeſſions ſhould ſtate the fact, and not the evidence of the 
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chiſive, and the party cannot lodge a ſecond appeal from the ſame 
conviction, tho' within fix months. 3 TR. 776 


| © [The ſeſſions; on ſtating a ſpecial caſe, muſt determine whether 2 


marriage was by a clergyman or not; if they do not, the order will 


be quaſhed for ſuch imperfect ſtate. Rex v. Luffengton, P. 1) G. 2. 


B. S. C. No. 79.] | 

[When the expreſſion is not clear, they ſhall be intended to haye 
done right. Rex v. Mayfield, H. 31 G. 2. B. S. C. No. 144. 

(If both parties agree to refer the matter to the opinion of the 
judge of aſſiſe, B. R. will not enter into it. Rex v. Natland, I. 


15 Geo. 3. B. S. C. No. 247.] 


[Seſſions caſes muſt be ſet down in the crown paper, and copy of 
order left with junior judge two days before argument. General Rule, 
Hill. 15 Geo. 3. . ä 


(B 75.) Officer or party refuſing, &c.] By the f. 13 & 14 Car. 2. 
12. if the perſon removed, c. refuſe to go, or come back of his 
own accord to the pariſh, any juſtice of peace may ſend him to the 
houſe of correction; and if the churchwardens and overſeers of the 
pariſh, to which he is ſent, refuſe to receive and provide for him, 
any juſtice of peace may bind them to the quarter-ſeſhons or aſliſes, 


there to be indicted for contempt. _ | 
By the f. 3 &4 VW. M. 11. churchwardens and overſeers re- 


> fuling to receive him, &c. on proof by two witneſſes before a juſtice 


of peace of the county, Se. to which ſent, forfeit 5 J. to the poor of 
the pariſh whence removed, to be levied by diſtreſs and ſale, and for 
want of diſtreſs by commitment for forty days. 


(B 76.) Vagabonds, &c. 


G 76.) Who are.] By the ft. 39 El. 4. (whereby all former 
ſtatutes for puniſhment of rogues, &c. are repealed); (1.) all perſons 
calling themſelves ſcholars, going about begging ; (2.) all ſeafaring 


men pretending loſſes at ſea; (3.) all idle perſons, begging, uſing 


unlawful games or plays, or pretending palmeſtry, fortune: telling 
(4+) all proctors, procurers, patent-gatherers, or collectors for gaols, 
or hoſpitals ; (5.) all fencers, bearwards, players of interludes wander- 


ing, unleſs authoriſed by a peer (vide infra); (6.) all juglers, tinkers, 


pedlars, and petty chapmen wandering ; (7.) all wanderers able to 
work, and refuſing to work at the wages uſual in thoſe parts, and 
not having to maintain themſelves ; (8.) all out of gaol begging for 


fees, or otherwiſe; (9.) all wandering and begging, pretending loſſes 


by fire, or otherwiſe; (10.) all wandering, (not felons,) pretending 
to be Egyptians, or in their habit or attire, ſhall be deemed rogucs, 
vagabonds, and ſturdy beggars, and puniſhed as ſuch. Yide the 


ft. 12 Ann. 23. 


By the ff. 5 E. 4. a ſervant taken with a counterfeit teſtimonial 
ſhall be whipt as a vagabond. 
| Bo, by the ff. 43 El. 3. a ſoldier, or mariner, begging, or coun- 
terfeiting a certificate. | 

By the f. 1 Jac. 7. all glaſs-men wandering, (tho' by the 


A. 39 El. 4. i ig nſed by three juſtices, 2nd not begging, they were 
excuf:d,) ſhall be deemed rogues ; and no authority from 2 pet 


mall excuſe any perſon from the puniſhment of rogues. 4 By 


craft | 
playiny 
leave | 
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By the f.-7 Fac. 4. perſons able to work, who run away and leave 
their families to the pariſh, ſhall be deemed and puniſhed as incor- 
rigible rogues : and if any ſuch threaten to run away, on proof by. ) 
two witnefſes on oath before two juſtices of the diviſion, unleſs he or Z 
he find ſurety to diſcharge the pariſh,” ſhall be ſent to the houſe of 
correction, and dealt with as a rogue, and not delivered till the next 
meeting of the juſtices, or the quarter-ſeſhons. N n 

By the F. 13 & 14 Car. 2. 12. a perſon ſent 5 two juſtices of 
peace to his place of ſettlement, and — of his own accord, 
auy juſtice of peace may ſend him to the houſe of correction to be 
puniſhed as a vagabond.., SYS GR | 

A perſon who travels within his own county, to ſell wares in pri- 
vate houſes out of fairs and markets, is a yagrant pedlar within the 
J. 39 El. R. 2 Cro. 577. 2 Rol. 172. 8 | 

If he wander, tho' he be not taken wandering. 2 Rol. 172. 

[By . 17 Geo. 2. c. 5. idle and diſorderly perſons are,] 

[All who threaten to run away and leave their wives or children 
to the pariſh—who unlawfully return to the place whence removed d 
by order of juſtices, without bringing certificate from their own = 

ariſh—who, not having wherewith to maintain themſelves, live idle, 4Y 
and refuſe to work for the common wages of the place—who go about = 
begging, or gathering alms in the place where they dwell.) = 


7, 
» 


[By / 2. rogues and vagabonds are, ] Srl 
All who go about as patent-gatherers, or gatherers of alms, under 
pretence of loſs—who go about as collectors for priſons—fencers and 

bear-wards common players of interludes - ho for gain repreſent 
any ſtage- entertainment, not being authoriſed by law—minſtrels, jug-- - 
glers—perſons pretending to be gypſies, or wandering in the form of 
Egyptians, or pretending to have ſkill in phyſiognomy, palmeſtry, or 
lie crafty ſcience, or pretending to tell fortunes; or uſing any ſubtle _ 
craft to deceive and impoſe on any of his majeſty's ſubje&s, or 
playing or betting at unlawful games or plays—who run away and 
leave their wives and children, whereby they become chargeable te 
ay place - petty chapmen wandering abroad, not licenſed or other-- 
viſe authorized by law—perſons wandering abroad, lodging in ales 
houſes, barns, out-houſes, or the open air, not giving good account 
of themſelves—perſons wandering abroad and begging, pretending to 
be ſoldiers, mariners, ſeafaring- men, or pretending to go to work in 
larveſt—other perſons wandering abroad and begging.] | 
[By 7; 1. perſons apprehended begging in their own pariſh, and 
citing or eſcaping, are liable to the ſame puniſhment as rogues and 
ragabonds.] 4 | | 1328 
[J. 3. except ſoldiers, with certificate from their officers, or the 
ſecretary at war, and mariners and ſeafaring- men with writing under * 
hand and ſeal of juſtice, mentioning the time and place of landing or 
ſcharge, the place to which ſuch ſoldier,or mariner is to paſs, the! 
names of the chief places thro' which, and time of their paſſage, 
while they continue in the direct way, and during the time; or per- 
lons going to work in harveſt, with a certificate ſigned by the miniſter. 
and chucchwarden, or, overſeer of the place they inhabit, declaring 


* 
. od 
* 5 . — * * . " 4 E 
n — 5 — a> CAP now Airing, _ J - S 8 1 
A F _ * , 
— — — nn * e EVE r — wow 
Lad 4 8 * * — >. ">. R 
= —_— = : == - 2 7 Ws 1 2 2 
= Z = = 
f \ l —_— be wa, — — 
* | 7 n 
n . 


—— — 


oe — — 9 
4 A »Þ n =) 


a 2 10 8 > OG - — 
Linn gl x l y —-, 0 — k 2 - * 
7 nila # - + Ce gg nf. a MEE > > - W + p 
- , 4 « _ em 290 oy oy a9 _ r l 


— E Vox 
GEES n 1 
n 4 Ti. 
mas — as 


on * 25 — 
5 0 


8 
r 


1 | 7 ls" n 


lhe yhaye a dwelling there.] | 
By J 4. incorrigible rogues are,] 
| Rra4. : 1; (Al. 


N _ 


rai 3%; 


— - 8 pe > — ye” 
l g * 


— N 


wy © 


. 
3 = 9 * * a 4 4 * 1 * 
* , hs d : J — * , N 
1 ˙ Sai ar” di AG” Cn Re Wis Yes n 
* * \ * 


* 


616 JUSTICES OF PEAOE 


All end- „ offending againſt fat. 13 Gebt 1. c. 23. 
convicted — 2 Ewart 2s rogues — he, 
bonds eſcaping, or refuſing to go before a jyſtice, or to be examined 
before him, or to be conveyed by a paſs after-mentioned, or know. 
ingly giving falfe account of themſelves on ſuck examination, aftcr 
warning g ven them of their puniſhment—rogues and vagabong; 
eſcaping from houſe of correction before the term for which com. 
mitted is expired—perſons puniſhed as rogues and vagabonds, and 
diſcharged, committing any of the ſaid offences. [> 95+ -, 

= ſoldier who leaves his wife and children chargeable, and is hin. 
ſelt billetted in another pariſh, is not a rogue and vagabond within 
this act; therefore, if committed as ſuch, muſt be diſcharged on 
Habeas corpus. Soldier's Caſe, T. 25 & 26 Geo. 2. 1 Will. 331.) 
[Whether a wife removed with her huſband, and returning with 
her huſband to the pariſh whence removed, can be committed with 
her huſband? Qu. Mr. Norton had certificates that it was the practice; 
Mr. Clayton had known children committed. Baldwin v. Blackmar,, 
P. 31 Gee. 2. 1 B. M. 595. 5 5 | 

[A commitment of a perſon ſo returning to the houſe of correfinn till 
diſcharged by due courſe of law, is illegal; by 13 & 14 C. 2. c. 12. it 
muſt be, to the houſe of correction, there to be puniſhed as a vagabond; or, 
to a public workhouſe, there to be employed in work and labour: and by 
17 Geo. 2. c. f. it muſt be to the houſe of correction, there to be 
kept to hard labour for any time not exceeding one month. Bid. 

The juſtice ought to convict, before he commit. Semb. Ibid.] 

[By fat. 25 Geo. 2. c. 36. every place for public dancing, muſick, &. 
within twenty miles of London, unlicenſed by four juſtices at Michal. 
mas quarter-ſeſſion, is a diſorderly houſe or place, and conltab| 

q with warrant may ſeize perſons there, to be dealt with according to 

{| law.) | 


1 | [Licenſed houſe ſhall have inſcription, licenſed, &c. and not open 
a till five afternoon.) , 


©. [Perſons behaving as maſter or miſtreſs, or as having the care, 
ernment or management of a bawdy-houſe, gaming-houſe, or 
diſorderly houſe, ſhall be deemed the keeper thereof. 


þ ( 77.) Who not.] But by the /i. 5 El. 4. perſons having no hat 
3 veſt in their own town or county, may repair, having a teſtimonial 
from a juſtice of peace of the ſame place, to another town or county, 
y | only for hay or harveſt work. 3 

| By the f. 39 El. 4. perſon travelling, without begging, by licence 
i of two juſtices of peace of the county where he dwells, and proviſon 
ſufficient for the time limited by ſuch licence for his travel, ſtay, and 

1 return, may go to the Bath, or to Buxton. : 
l And ſea-faring man, ſuffering ſhipwreck and wanting relief, an 
l having a teſtimonial of a juſtice of peace, ſhewing the place and time 
of his landing, the place of his birth or dwelling, and the time fo! 
i] — paſſage thither, may within that time beg in his direct v 

i me. | | 34 * 1 $554 1 wt 
| And children under ſeven years old ſhall not be adjudged vagabonds 
[Child under fourteen cannot be removed as à vagabond, by 
i flat. 12 Ann, c. 23. Rex v. King's Langley, . 11 Ges. Fort. 373 
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By the f. 39 El. 17. a ſoldier or mariner, having licence from a 
juſtice of peace, may aſk relief in his direct way home during the 
time of his licence. n t ee e e nocd eee 

(B 78.) Puniſhment of a rogue.) By the F. 39 Al. 4. a rogue taken 
* by A juſtice of — or — — = by the 
headborough with advice of the miniſter and one other of the pariſh, ) 
be {tripped to the middle, and openly whipped till bloody : and then 
with a teſtimonial under hand and ſeal of the juſtice of peace, con- 
ſtable, headborough, and miniſter, or two of them, af the day and 
place when puniſhed, whither ſent, and in what time, (which the 
miniſter ſhall regiſter on pain of 5 g.) ſhall be conveyed from pariſh 
to pariſh, by the officer of the ſame, the next way to the pariſh where 
born, or if not known, to the pariſh where he laſt dwelt for a year, 
or if neither known, where he laſt paſt without puniſhment, thence 
to be ſent to the houſe of correction or gaol, there to be ſet on work 
till he get a yearly ſervice, or, if unable to work, till put into an 
zlms-houſe. 5 | | Wz i 

And if the rogue prove dangerous, or will · not be reformed, two 
juſtices (1 quorum) may commit him to the houſe of correction or 
zaol, till the next quarter-ſeſſions, and then, if not thought fit to be 
delivered, the court may baniſh him, to be conveyed at the charge of 
the coui:ty to a place, which fix of the privy council, (whereof the 
lord chancellor, keeper, or trealurer to be one,) ſhall- appoint, or - 
may adjudge him perpetually to the gallies; and if being baniſhed he 
return, he thal: be a felon. 8 | 

But by the f. 1 Fac. 7. the quarter-ſeſſions ſhall brand him with 
R. on the left thoulder, and fend him to the place of his dwelling, 
or if not known, to the place where he laſt dwelt for a year, or if 
neither known, to the place of his birth, to be ſet to work; and if 
after he offend, he ſhall be adjudged a felon, | | 

But by the ff. 39 Al. 4. juſtices of peace for a county ſhall not 
meddle in a borough, &c. but the juſtices of peace, mayor, &c. of 
ſuch town, ſhall execute this ſtatute againſt vagabonds and rogues. 

And if a rogue come from Scotland, Ireland, or the Ie of Man, 
after puniſhment ut ſupra, he ſhall be conveyed to the port or pariſh 
where he firſt came, and then, at the charge of the county, be tranſ- 
ported to the place whence he came. 25. 1 

By the ,. 7 Fac. 4. juſtices of peace ſhall meet twice a year at leaſt, 
and four or five days before iſſue warrants to the conſtables to make 
general privy ſearch in one night, in their ſeveral towns, for rogues, 

Sc. and to bring them to ſuch meeting to be examined and puniſhed. 

By the f. 13 & 14 Car. 2. 12. juſtices of peace at the quarter- 
leſions may cauſe rogues, adjudged incorrigible, to be tranſported to 
the Engliſb plantations beyond ſea. | | 

By the /. 11 & 12 FV. 3. 18. (continued by the ft. 1 Ann. 13. and 

5 Ann. 32.) if a vagabond, c. de brought to a conſtable with a paſs, 
Tc. he ſhall be conveyed to the next ſlice of peace, who, if he de- 
ſerre puniſhment, ſhall ſend him to r houſe of correction; if not, 
ſhall order him to be conveyed to ſuch town of the next county, thro? 
which he is to paſs, as — thinks proper: and the juſtice of peace 
ſhall give the conſtable a certificate of whom he is to convey, and in 
What manner, and indorſe what he ſhall have for his expence — 

EY | | N trouble, 


* 


Lamb. 205, 206. J. 2. c., 7. ſect. 1, 2. 
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trouble, which the high conſtable ſhall pay, and diſcount with the 
treaſurer of the county. (Vide the f. 12 Ann. 23. throughout.) 
A rogue ſhall be whipt and ſent to the place where he affirms his 
birth, or ſettlement ; but was not to be ſent to the houſe of correction 
till the f. 11 & 12 V. 3..18. 2 Bul. 358. R. Lamb. 205. J. 2. c. ). 
W. „ > 17 GE; 7.30 28+; | 
1 But if he names his birth or ſettlement to be where it was not, he 
ſnall be ſent as an incorrigible rogue to the houſe of correction. N. 


Children under ſeven years of age go with the parent vagrant to the 


place of his birth, or ſettlement, or where he paſſed without puniſh. 


ment. R. Lamb. 206, 207. I. 2. c. 7. ſect. 4. 565. 
And at the place where he paſſed without puniſhment, the chil. 


dren ſhall be relieved with the labour of the parent in the houſe of 


correction: but the children ſhall not be ſent thither. R. Lan. 


206, 207. J. 2. c. J. ſeft. 6. 
If the parent dies where the children attain the age of ſeven years, 


they ſhall not be afterwards removed. R. Lamb. 206. l. 2. c. j. 


ect. 4. 5 | | 
. But if a man has a dwelling, he ſhall be ſent thither. R. Lan. 
206. J. 2. c. 7. ſect. 3. i | 
And a wife and children being vagrants ſhall be ſent to the father, 
tho' he be only a ſervant. R. Lamb. 206. J. 2. c. J. ſet. 4,5. 
[One juſtice cannot make an order to remove a vagrant to his ſet- 


tlement, tho' he can make a paſs to paſs him as a vagrant, Bamber 


v. Hanington, 2 Ld. Raym. 1360.] 3 

[A perſon muſt be idle, as well as diforderly, to be committed for 
a vagrant. Rex v. Miller, M. 12 Geo. 2. Str. 1103.] 
(By flat. 14 Geo. 2. c. 33. ff. 3- a juſtice may fend a vagabond to 
the moſt convenient houſe of correction in the county where he 


dwells. 


[By flat. 17 Geo. 2. c. 5. Fl I. an idle and diſorderly perſon may be 
committed to hard labour for a month, by one juſtice.} 

[And this is a commitment in execution, and the perſon com̃mid 
ted is not entitled to be bailed. Rex v. Brooke, H. 28 Geo. 3. 2 J. R. 
190. ] | | 

"(Such a commitment is bad, unleſs preceded by a conviction. Rex 
v. Rhodes, E. 31 Geo. 3. 4 I. R. 220.] | \ | 

[By /7-6. the juſtices, or two of them, ſhall four times a year (or 
oftner if need be) meet in their diviſions, and order a general privy 
ſearch in one night thro” their limits for rogues and vagabonds; and 


every juſtice, on information that ſuch are in any place, ſhall order 


ſearch ; and being apprehended, they ſhall be brought before a juſtice, 
who, by J. 7. ſhall examine all vagrants brought before him on oath, 
as to their condition and ſettlement, and put in writing, and tranſmit 
to next quarter-ſeſhons ; and ſuch juſtice ſhall order Raad perſons to 
be publickly whipped, or ſend them to the houſe of correction till 
next quarter-ſeſſions, or a leſs time; and may after ſuch whipping or 
confinement paſs them to their laſt ſettlement or place of births or, 
if under fourteen, and have father or mother, to their place of 
abode, to be delivered to a pariſh-officer ; and by . 8. ſhall tranſmit 
a duplicate of the paſs, with the examination, to the quarter-ſeſſons, - 


and ſend a duplicate of the examination annexed to the paſs.) 10 


5 
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By . . the ſeſſions may order rogue and vagabond to be kept in 
2 to hard labour ſix months longer, and merenbie 
rogue not more than two years or leſs than ſix months longer, and to 
be whipt in manner, times and places, as they think fit, and then to 
be paſſed as aforementioned, or ſent, if a male above twelve, to ſerve 
his majeſty by ſea or land; and if incorrigible rogue, ſo ordered to 
be detained, makes his eſcape, or offend again in like manner, he 
ſhall be guilty of felony, and tranſported for ſeven years.) | 

(By A 10. the juſtice, with the paſs, ſhall give a certificate di- 
recting how ſuch 22 is to be conveyed, and what allowance the 
officer is to have for conveying him.J > - 55 | 

(By J. 11. the conſtable ſhall carry the vagrant by the next direct 
way to the place where ſent, if in the ſame county or diviſion where 
apprehended, if in another, (having ſeparate quarter-ſeſſons,) then he 
ſhall deliver him to the conſtable of the firſt place in the next county, 
in the direct way to the place, with the paſs and duplicate of ex- 
amination, taking receipt; and he ſhall apply to a juſtice, who ſhall 
make a like certificate; and ſo on, till he is delivered to the church- 
warden of the place where ſent with the paſs and duplicate of ex- 
amination; and if he thinks the examination falſe, he may carry him 
before a juſtice, who may, on cauſe, commit him till next quarter- 
ſeſſions, who may, on cauſe, deal with him as incorrigible rogue; but 
he ſhall not be removed but by order of two juſtices, as other pau- 
pers to their ſettlements.) | 

[And ruled accordingly. Rex v. R:ingwould, T. 16 Geo. 3. B. S. C. 
No. 263.) | +4 . 

[By /: 12. vagrants ſhall pay for their paſſage, if able.] 

[By Y 13. conſtables in northern counties are to deliver the ex- 
amination of Scotch vagrant to the clerk of the peace, and carry the 
vagrant and paſs to the next place in Scotland, and if the vagrant af- 
terwards be found wandering, begging or miſbehaving, in England, he 
ſhall be puniſhed as incorrigible rogue.] ; 

(By . 14 & 15. maſters of ſhips bound for Ireland, Ile of Man, 
Jerſey, Guernſey, or Scilly, ſhall by juſtice's warrant take on board 
one vagrant for every twenty ton burthen, and land them at the place 
they arrive at, on penalty of 5 J. | X 

(By 15 16. e Food ſhall appoint rates for paſſing vagrants, 
and make regulations therein.) | 

(By J. 17. high conſtable ſhall pay to petty conſtable the rates al- 
lowed him for paſſing vagrants, on penalty of diſtreſs for the ſum al- 
lowed, and ſatisfaction to petty conſtable for his trouble.) . 

(By / 18. officer — or altering certificate, forfeits 
301. not conveying or delivering, or receiving, or giving receipt for 
Yagrant, forfeits 20 J. both to be levied by diſtreſs.) | 

[By . 19. the place to which vagrant is paſſed ſhall ſet him at 
work; if he refuſe to work, ſhall carry him before a juſtice, to be 
committed to hard labour. | 

(By J 22. officers not doing their duty, and others obſtruQting the 
execution of this act, forfeits from 5/. to 10s. to be levied by dif- 
tres, by order of one juſtice.) | 

(By / 27. this act is not to alter the method in places where there 
xc directions by particular ſtatutes.) : 5 85 

7 
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' - [By V 28. offenders committed, whoſe ſettlements cannot he 
found, ſhall be detained in houſe of correction, till they can provide 
for themſelves, or be placed by ſeſhons as ſervants, apprentices 
ſoldiers, mariners, or otherwiſe, in England or America.) 

[Warrant to commit a pauper for returning to the town whence 
removed, /o remain till diſcharged by due courſe of law, is bad; for ii 
under 13 14 Car. 2. it mult be, if to the houſe of correction, ter; 
to be puniſhed as a vagabond ; if to a public workhouſe, there to be en. 

ployed in work and labour ; if under 17 Geo. 2. it muſt be, there j l, 
kept to hard labour for-—(any time not exceeding a month). Balduin y, 
Blackmore, P. 31 Geo. 2. 1 B. M. 596.] 7 
Whether wife or child returning with huſband or father may be 
committed? Au. id.] 
The quarter- ſeſſions have a juriſdiction to examine into the ac. 
counts of conſtables, and make deductions. Rex v. Earle, I. 16. J 
2 B. M. 1197.) | 
[A commitment of a rogue and vagabond leaving his family on the 
pariſh, muſt allege they are. chargeable to the pariſh. * Rex v. Hull 
H. 5 Geo. 3. 3 B. M. 1636.) 4 2426 | | 
[If he is committed till diſcharged according to law and cuſtom, i 
is bad; it muſt be till the ſeſſions, or for a leſs (ſpecibed) time. Iii. 
[Whether formal conviction is neceſſary? Du. Bid.) 
Flt is neceſſary. 4 T. R. 222.) Sy | 
[By flat. 25 Geo. 2. c. 36. conſtable, on notice in writing from two 
inhabitants, paying ſcot and lot, of perſon keeping bawdy-houſt, 
gaming-houſe, or diſorderly houſe, ſhall go with' them to a juſtice 
and on their ſwearing their belief of notice, and entring into recog- 
nizance of 20 l. to give material evidence, conſtable ſhall enter into re- 
cognizance of 300. to proſecute at next ſeſſions or aſſize. He ſhall be 

i allowed expences, to be ſettled by two juſtices, and paid by the over. 

feers; and if party convicted, overſcers ſhall pay each of ſaid inhabit 

ants 10 J. on pain of forfeiting double. | 

Iuſtice ſhall . bring party accuſed before him, and bind him over 

to appear; and may take ſecurity for good behaviour in the mea 
time.] | 

ho [Conftable negleCting his duty herein forfeits 20/.] | 
| | [Juſtice may examine any perſon brought before him, and charge 

as vagrant, or with ſuſpicion of felony, as to his ſettlement, and 200 

way of living; the examination to be ſigned by juſtice and party, an! 

go tranſmitted to next quarter-ſelſions ; and if not ſatisfactory, and the 
party does not give ſecurity to appear, juſtice may commit him ſot 
fix days, make overſeers advertiſe him, and time of re-examinatio!, 
and then diſcharge, or deal according to law.] 


* 


G 759.) Neglect o apprehend. In a conſtable, &.] By the fi 
39 El. 4. a conſtable, c. not doing his beſt endeavour, for the ap- 
prehenſion of rogues, c. in his pariſh, and for puniſhment and col. 
veyance of them, forfeits 10. (And by the /. 1 ac. 7. 205.) upon 
conviction by confeſſion of two. witneſſes, before two juſtices 0 
peace, to be levied by diſtreſs and ſale to the uſe of the p% 
er of the houſe of correction at the diſcretion of the juſtices 


, CC. 
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the J. 7 Jac. 4. conſtables ſhall give account on oath in writ- 
er" 7 de of the miniſter, to the juſtices of nnd ad theit 
wo meetings, of what rogues they have taken on their privy ſearch, 
or otherwiſe, and how many they have puniſhed, or ſent to the houſe 
of correction; and for neglect, or for not 2 conveying thoſe ſent 
by the. juſtices of peace's warrant, to the houle of correction, "ſhall 
forfeit what the juſtices of peace think meet, not exceeding 40 5. for 
every offene. ” +: F Sts wont 9 

BY the f. 11 & 12-F. 3. 18. a conſtable neglecting to àpprehend 
2 rogue, or being negligent in his duty, forfeits 205. a fourth part 
to the informer, three parts to the poor, to be levied on oath of one 
witneſs, on warrant of a juſtice of peace, by diſtreſs and ſale. 

If an officer refuſe a rogue ſent. to the pariſh, he ſhall forſeit 5 /. 
E. Lamb.'208; 209. J. ½ 4. Ad. 12. 14. „„ 

So, if he be ſent by a general paſs, and not from pariſh to pariſh. 
R. Lamb. 208. J. 2. c. 7. ſect. 13. 18 12 ann | | 

[By ft. 17 Geo. 2. c. 5. H 5. conſtable or. other ſuch officer ne- 
glecting to apprehend of convey before juſtice any offender, ſhall be 

puniſhed as therein after directed, which by J. 3 is to be by for- 
feiting.not more than 5 J. nor leſs than 10 3. to the poor, to be levied 
by Ae b ark tt WD. „ 

(B 80.) In others.] By the g. 39 El. 4. any eng or diſturbing 
the puniſhment or conveying of a vagabond, or relief or ſettling of 
impotent poor or making reſcvus againſt the officer, on conbiction by 
confeſſion, or two witneſſes, before two juſtices of peace, ſhall be 
bound to good behaviour, and forfeit 5 /. to be levied and employed 
as the forfeiture of a conſtable ſapr a. „ 

And any wittingly bringing into this realm any like to be a vaga- 
bond, Sc. from Ireland, Scotland, or the Ifle of Man, forfeits '20 5. 
to the poor of the pariſh for every rogue ſet on ſhore. © 

By the ft. 1 Fac, 7. every one {hall cauſe a begging rogue, reſort- 
ing with his knowledge to his houſe to beg, to be apprehended and 
carricd to the next conſtable, on pain of 105. to be levied by diftteſs 
and ſale ut ſupra, on conviction ut ſupra. E 7 

[By A. 17 Geo. 2. c. g. J. 5. if any perſon charged by a juſtice 

lects to apprehend and deliver to conſtable, or carry before a 
juſtice, an offender againſt that act, he forfeits 104. to the poor, to 
de _ by diſtreſs.) 0 WR 3 6 95 

[By J. 23. whoever permits rogue, vagabond, or incorrigible ro 
to take lese in his houſe or CERES and doth not nh. ws 7 
awe notice to conſtable to apprehend, and carry him before juſtice, 
ſhall forfeit from 40 5s. to 105. half to informer, half to poor, and 
— the parſſh; to be levied by diſtreſs, by warrant of one 
Mie | 4 

(By J. 24. child above ſeven committed as vagrant, may be put 
out ſervant or apprentice till twenty-one, or otherwiſe ; and the per- 
fon with whom lach child was found, if found with it after placed 
out, ſo offending again, ſhall be deemed an incorrigible rogue. 

By 4 25. vagrant delivered of a child ſhall be detained till ſhe can 
de ſafely conveyed to a juſtice, who ſhall commit her till quarter- 
leſions; who may, if cauſe, order her to be whipt and detained for 
ix months. The treaſurer ſhall pay the charges of ſuch pariſh. The 
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child, if a baſtard, ſhall be ſettled at the mother's ſettlement, and 
not where born.] WE SE: 


(B 81.) Reward for apprebending.] By the ff 13& 14 Car. 2. 12. 
juſtices of peace to whom a vagabond is brought, may reward the ap- 
prehender, by giving him ar order under hand and ſeal, to the con. 
ſtable of the town where he paſt unapprehended, to pay 2 s. and if 
he refuſe, may levy the penalty of the f. 1 Fac. 7. and ouvof it alloy 
to the apprehender 25. for the loſs of his time. 8 

And if apprchended on the confines of a county, on certificate of 
a juſtice of peace of the county where apprehended, a juſtice of peace 
of the other county ſhall give a warrant to the conſtable of the parih 
where he paſt nnapprehended, to pay 25. to the apprehender; and if 
the conſtable 1 they may levy 10s. according to the Pf. 39 E.. A 
or ſo much thereof for his expences and loſs of time as the juſtice of 
peace ſhall think fit. | 
(By A. 17 Geo. 2. c. 5. ff. 1. any perſon may apprehend a beggar 


— 
— 
— 
_ 


in his (the beggar's) own pariſh, and carry him before a juſtice, and : 
ſhall have 5 5. from the overſeer, which ſhall be allowed in his 72 
account.] 6 | 
[By //. 5. any perſon may apprehend any offender againſt this 20 1 15 

(i. e. idle and —_— perſon, rogue and vagabond, or incorrigible in 
Togue) and carry him before a juſtice ; and ſuch perſon (conſtable or ( 
not) ſhall have 103. reward from the high conſtable, who ſhall be 1 

repaid by treaſurer of county. Conſtable neglecting to pay reward 5 
forfeits 205. | 5 Fs 15 
{By A. 18 Geo. 3. c. 19. conſtables are to be reimburſed their er- 1 
pences on account of their pariſhes (not otherwiſe provided for) out of 
of the poor's rates; if the veſtry diſallows the account, a juſtice may 15 
ſettle it. Overſeers may appeal.) 8 | _=_ 
{By the ſame ſtatute, the court before whom any perſon is tried 5 
for felony may order the proſecutor his expences, and an allowance 8 
for loſs of time.] 85 | 45 
( 82.) Houſe of correction. By whom erected.] By the ft. 39 El.. i * 
(made perpetual by the f. 21 _ 1.) any perſon of age, diſcover, 15 

and of ſane memory, ſeiſed in fee, may by deed inrolled in Chancery, Bit 
erect an houſe of correction, hoſpital, &'c. to have continuance for - 
ever; and place there ſuch head and members as he thinks fit; which 5 n 
houſe, E's. ſhall be incorporate, have perpetual ſucceſſion, common ; 2 
ſeal, may purchaſe goods and lands, not above 200 J. per annun 50 a 
(nor ſhall have leſs than 10 J. per annum) freehold, and not holden he 8 
in capite, or by knight's ſervice, may ſue and be ſued, and governed If. 
by the rules of the founder not contrary to law, may leaſe for twenty E: yy 
one, years in poſſeſſion at the ancient rent, but cannot alien in pet 80 
petuity. 5 N : 1 * gf 
By the ,. 39 El. 4. juſtices of peace in a county or corporation, 7 
at . quatter-ſeſſions, may erect an houſe of correction, and But 
provide, a ſtock, and take care for the governing, and for the cot- ay pe] 
rection of offenders committed, and make rates, &c. for thoſe pul- 80 * 
les. : 8 : | for the 
By the Fl 7 Jac. 4. in every county there ſhall be erected an bout 18% 
of correction with convenient backſides, implements, &c. wi 3 
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ſhall be conveyed to ſuch perſons as the juſtices of peace at the quar- 
ter- ſeſſions think fit, for correction and fetting to work of vagabonds, 
rogues, ſturdy beggars, and other idle and diſorderly perſons. And 
jultices of peace at quarter- ſeſſions may elect a governor or maſter, 
to puniſh and ſet to work perſons ſent thither, who ſhall be no charge 
to the county, but maintained by their own labour; and may allow 
ſuch maſter a yearly ſalary for his pains, and relieving the ſick, to be 
paid quarterly before-hand by the treaſurer, and in default of payment 
to be levied by ſuch maſter, in ſuch manner as the treaſurer by the 


f. 43 El. a. may levy it: and ſuch governor not giving account to 


the juſtices at quarter-ſeſhons of all ſent to him, or letting any go 

abroad, or eſcape, may be fined by the quarter - ſeſſions, which fine 

ſhall be paid to the treaſurer. | SE . "2s | 
By the /. 13 & 14 Car. 2. 12. work-houſes may be erected within 


the weekly bills of mortality, which ſhall be incorporate and have ſe- 


veral powers there allowed, Sc. 


By the ff. 39 El. 5. a body politick which may alien, as mayor 
and commonalty, Oc. may erect an houſe of correction. 2 Inf. 


722. . | | 
"Ap eyery other who has ability by law to grant. Bid. 

The endowment by this ſtatute muſt be of freehold land of an eſtate 
in fee-ſimple. Bid. 3 2 

Of land above the value of 10:1. per annum, and not above 200 J. 
ber annum. Ibid. e We. Tod 

But if it does not exceed that value at the time of the endowment, 
it is ſufficient, tho' it be afterwards improved. to a greater value. 
lbid. PEE. ; 8 | _ 

And if the firſt endowment be not of ſo great a value, they may 
afterwards purchaſe other land to the value of 200 J. per annum in the 
whole. 161d. | 1 ; i 

And they may take goods without limitation. 1bid. 

And chattels real. 2 Inſt. 723. in marg. | 

But the endowment muſt be made by deed inrolled in Chancery, 
and not by other conveyance. 2 IA. 722. 4} ag 

But the decd need not be indented, or inrolled within fix months. 
2 Inf. 723. | Hed | 
7 " muſt be erected to have perpetuity, and not for life, or years. 

id. | | | 

Juſtices of peace may erect an houſe of correction at any time by 
the J. 39 El. 4. tho' the ft. 7 Fac. 4. limits a time for the doing it. 
% 99. | | 


And ſuch houſe of correction erected, may be ſo ordered that it 


de incorporated within the . 39 El.s. 2 Inft. 730. | 

If an old houſe be converted to this purpoſe, it ſhall be ſaid to be 
erected, tho” it be not built de novo. Bi f ; 

So, if an houſe were antiently erected, the juſtices of e may 
cect a new houſe of correction, by the /. 39 El. 4. which continues 
in force. R. 1 Sal. 362. | 

But that ought to be at the charge of the county, and not of a 
particular precinct. Did. | | 

So, it ought to be directed by the juſtices at the quarter-ſeſſions ; 


- 


for they cannot delegate their authority to other juſtices to do it. R. 


l Sal. 362, 3. 
| ty 
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[By 12 Geo. 2. c. 29. . 13. no part of a coutity-rate may be 3. þ 
11 15 repair Koike correction or priſons, but on one, "ob. © 
and jury. | 
of — 2 is 2. 4. 4. 33. þ- 2 quarter: ſeſſions, where there art on 
no aſſizes, may, on preſentment of grand jury, repair, enlarge, ot 
purchaſe houſe or land to build on for houſes of correction. m 
[By flat. 15 Geo. 2. c. 24. juſtices of liberties and corporations may an 
commit offenders to the houſes of correction of counties, to which 50 
ſuch liberty contributes.) | | " 
[By flat. 17 Geo. 2. c. 5. ff. 30. quarter- ſeſſions, on preſentment of as 
grand jury, may erect or purchaſe, or enlarge houſe of correction, n : 
and raiſe money for that purpoſe.] POTS 3 boy 
(By JJ 31- houſes of correction are to be under the direction of 7 
quarter- ſeſſions, who may alſo fine or remove the maſter.) _ c n 
[By //. 33. the expences _ vagrants, to houſes of cor. ni 
rection, and perſons there ſent, to be raifed by quarter-ſeſſions, ac. - 7 
cording to the manner directed in fat. 12 Geo. 2. c. 29. 5 2 
IIA building given about ſeventy years ago by a corporation for the p 
purpoſe of a houſe of correction, and maintained by them to the pre- * 
ſent time, is not a houſe of correction within the exception of this 1 
ſtatute, /. 31. liable to be maintained by the corporation; but the * 
public may be called upon to ſupport it by a county- rate. Jane r. 7 
Green, B. R. E. 35 Geo. 3. 6 T. KR. 228.) ; er 
| | 7 the Z + An 
.) Who may be committed to it.] By the „. 39 El. 4. houke 
of — Be are ordered for offenders committed to them. Vide the by 05 
7 8 ft. 7 Jac. 4. thoſe general words are explained to intend in — 
vagabonds, rogues, ſturdy beggars, and other idle and diſorderly Pay 
us. 226230. | | 3 
— Pier adjudged rogues, or vagabonds, may be con- E 
mitted to the houſe of correction. Mid.) wo 
So, an able man, who refuſes labour, tho he be not a N IF. 
may be committed to the houſe of correction, if he has no means 1315 
living. . R. 2 Inf. 730. * | 
| — 42 he — — of living, if he be an idle or diſorderly per- Fa a4 
. 2 Inſt. 730. * prey 
wor jules = commit to hard labour till next quarter-ſeſſion, . 175 : a 
woman taken on a general privy ſearch, and charged on oath - "yo 
being a looſe, idle, 1 perſon. Mary Freeman, alias Ia Lac 
bet's Ca . 4 Geo. 2. Str. 882. ; . | * 
By 4 K, Geo. 2. c. 5. . Fs when a juſtice has quaſh - 1 
mit to heuſe of r an he time __ 3 not direCtcd ne? 
mmit to hard labour till next quarter-ſeſſion. An. 
IB houſe of correction for the county of Middleſex N 0 Lid * 
the ſeparate reception of felons purſuant to the fat. 22 Geo. 3. 6. 1 pooh 
and other acts, is a legal priſon for the ſafe cuſtody of perſons 1 - ir 80 
a charge of high-treaſon. Ex parte Evans, B. R. H. 39 Ge. 3. 94. PR 
R. 1792.] | | ms 
| Yet it 
(B 84.) Cottages. eictment 


504. 


. a 911. t 
By the fat. 31 El. 7. none ſhall erect or convert any building 4 "= 


; . wh | d 
a Cottage for habitation, _ . lay to it four acres of groun 1 
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Lis own freehold and inheritance, near to ſuch cottage, to be continually - 


occupied therewith, on pain of 10/. to the queen for every offence. 

And none ſhall continue a cottage, without four acres of ground, 
on pain of 40 5. per month. | | | 

Of which offences, juſtices of aſlife, juſtices of peace at the ſeſſions, 
and lords of leets may inquire, &c. by indictment, or preſentment, 
and award execution, by eri facias, elegit, capias, &c. 

Provided this ſtatute extends not to cottages in a city, borough, or 
market- town, or within a mile of any mines, quarries, brick-kilns, 
 lime-pits, Oc. for the only dwelling of labourers in the ſaid works; 

or within a mile cf the ſea, or a navigable river, for the only dwel- 
ling of ſailors, or any whoſe occupation is the making, furniſhing, 
or victualling of a ſhip or other veſſel; nor to a cottage in a foreſt, 
chace, warren, or park, for the under-keeper, or warrener; nor to 
a cottage for a common herdſman, or ſhepherd, or for a poor impo- 
tent perſon, or allowed by juſtices of aſſiſe, or of the peace, by 
order entred in open aſſiſes, or quarter- ſeſſions. Vide Leet, (L 14.) 

This act is a ſtatute, and not an ordinance. R. 1 Sal. 195. | 

By the ff. 43 El. 2. churchwardens and overſeers, by agreement 
with the lord of the waſt, or by order of the quarter- ſeſſions, with 
the like agreement, may erect cottages on the waſt, at the charge of 
the pariſh, for the only habitation of the impotent poor of ſuch pariſh. 

A body politick, as well as natural, is prohibited the erecting or 
continuing of cottages. 2 1nff. 736. | | 

And it is not ſufficient, if the cottage has four acres of lands holden 
by copy; for it muſt be freehold. 2 1nft. 737. | 

Or, of land holden for life, or years; for it muſt be an inheritance 
in fee, or tail. Bid. | THE | 

Or, if the acres are not accounted according to the ff. 35 Ed. 1. de 
aim, terris, v. ſixteen feet and an half to the pole. Hid. 


if a lord of a manor permit a cottage to be erected, or continued 


upon his waſt, and take rent for it, he ſhall be fined within * the 


ltatute, R. Fon. 272. 

f a pariſh erect a cottage, without the particular direction of the 
J. 31 El. 7. Vide 1 Sid. 359. | 

A common herdſman, or ſhepherd, cannot inhabit in a cottage, 
not having four acres of land annexed, unleſs it was erected before the 
V. 31 El. 7. for the exception, as to them, is only to a cottage here- 
there made. 2 Inſt. 737. 

So, neither can a poor impotent perſon, unleſs in a cottage erected, 
according to the ff. 43 El. 2. 2 Inft. 737. | 

An information lay in B. R. for the erecting of a cottage, as well 
is before juſtices of aſſiſe, or peace. 1 Sid. 359. | 

But this is now reſtrained by the /. 21 Fac. 4. (Vide 1 Sid. 359.) 

An indictment, or preſentment for a cottage, is bad, unleſs it be 
Lid to be for habitation. R. 1 Sand. 1 35. 1 Mad. 295. 
og ſhall conclude, contra formam ſtatuti. R. 1 Sand. 135. 1 

tn. 505. | 

And if the preſentment be in a leet, they ſhall not make an amer- 
Cament under 10 J. 1 Sand. 135. | | FE 

Vet it is not neceſſary to ſay, that any one inhabits there, if the in- 
* lays, it was erected for habitation. X. 2 Bil. 264. R. Skin. 
04, | | 

Ver. IV. v4 - But 
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Jaciar, elegit, capias, &c. Vide Leet, (L 14.) | 
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But it is not within the f. 31 El. 7 if a man ered n Cotta 

his own habitation, tho' he does not lay four acres of land to * 
_ —_— extends only to cottages erected for the habitation of others 
1 Bul. 52. Ef | 

So, if a copyholder erect an houſe upon his copyhold, and does 
- = four acres of land to it, it is not within the ſtatute. . 
1 Bul. 52. 
So, if a cottage was erected upon the manor of A. before his py. 
chaſe, and he does not take rent for it; A. ſhall not be puniſheg, 


R. =_ $92- - 
If the indictment does not ſhew by whom the cottage was erected 
it ſhall be quaſhed. R. Fon. 273. ; 
So, if an indictment be, for erection and continuance, without 
ſaying, to both, contra formam flatuti., Comb. 307. 
[By Har. 15 Ges. 3. c. 32. the flat. 31 Eliz. is repealed.] 


(B 85.) Inmates. 


By the Far. 31 El. 7. no inmate, or more families than one, ſhall 
dwell in any cottage, on pain that the owner of ſuch cottage, placing 
er ſuffering ſuch inmate, Cc. ſhall forfeit to the lord of the leet 10:. 


by - indictment, Cc. and award execution for the forfeiture by fen 


But by the ff. 43 El. 2. churchwardens and overſeers of the poor 
may place inmates, or more families than one, of impotent poor of 
their pariſh, in one cottage or houſe. 

Before this ſtatute there was no remedy againſt inmates, but by 
by-laws in the leet. Kt. 45. a. 

A man is accounted an inmate, who not having ſufficient to live 
of himſelf by his land, art, or trade, dwells in part of another's 
houſe. Kit. 45. ö. | 

As, if common breakers of hedges, or other idle or ſuſpicious pet- 
ſons dwell in an houſe with another. Bid. SEE | | 

Or, if a poor labourzr dwells with another, and both go by the 
ſame door into the high-ſtreet. Bid. 

Or, if a man, not of ability, take certain rooms in an houſe, 
Did. | | 

But if a man demiſe parcel of the houſe where he dwells, and 
ſevers it from the other part, and makes ſeparate doors to the lig. 
ſtreet, the leſſce is not an inmate ; for they are two houſes. Did. 

Or, if a man take another ad menſam, or to ſojourn with him, and 
he has certain rooms; he is not an inmate. Bid. . 

Or, if a man take his married daughter with her huſband, accorc- 
ing to agreement, and ſuffer them to have certain rooms in his houlc- 
Kit. 45. 6. 

Or? if he ſuffer a gentleman to have certain rooms in his hou! 
who does not table with him, but goes to a victualler's for his ſub 
tenance. Kit. 45. 5. 

[Defendant having houſes in Saint Catherine's leaſed the rooms ® 
ſeveral families. The Ch. J. (Pratt) ruled, that it was not within 
the ſtatute ; for a houſe is not a cottage. Rex v. Pattle, M. 765 

Str. 405.3 | 
2 | c Pra, 


\ 
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' Pratt, Ch. J. held, that inmates in cottages in market- towns are 
exempt, and that where the houſes are contiguous, they are part of 
the town. Rex v. Pattle, M. 7 Geo. Str. 405. | 

This ſtatute extends to a cottage, that has inmates, within a city, 
borough, or town, as well as elſewhere. 2 Inf. 738. 

And to an inmate in a cottage that has above four acres of land 
annexed to it, as well as in cottage that has no land. Did. | 

But one indictment againſt ſeveral for having inmates ſhall be 
quaſhed, 2 Rol. 164. | | 


(B 86.) Wood-ſtealers, Qc. 


By the ff. 43 El. 7. any convict, by confeſſion or one witneſs, be” 
fore a. juſtice of peace, mayor, &c. that he cut or took away any 
corn growing, or robbed any garden or orchard, or for breaking or 
cutting a hedge, pales, rails, or fence, or pulling up fruit trees, with 
intent to _— or 2 or ſpoiling wood, underwood, poles 
or trees, not being felony, or for procuring, or knowingly receiving 
ſuch offender, ſhall pay to the party ſuch recompence as the juſtice 
of the peace ſhall direct; or, if unable, ſhall be delivered to the 
conſtable to be whipped; and for the ſecond offence ſhall be whipped: 
and the conſtable refuſing to whip ſhall be committed to gaol, with- 
out bail, till he procure ſuch whipping. Provided a juſtice of peace 
ſhall not act in his own caſe, unleſs aſſiſted by ſome other juſtice. 

By the flat. 15 Car. 2. 2. a conſtable, or any perſon, may in his 
pariſh, Ic. apprehend whom he ſuſpects of having or carrying any 
wood, Cc. or any bark, gates, ſtiles, poſts, rails, pales, broom, or 
furze, (and the conſtable by warrant of a juſtice of peace may ſearch 
the houſe and yards of any ſuſpected, &c. and finding, may appre- 
hend) and carry before a juſtice of peace of the county or town: and 
if he cannot give a ſatisfactory account how he came by ſuch wood, 
with the owner's conſent, or, by a day ſet, produce the ſeller, or a 
witneſs to prove the ſale, he ſhall for the firſt offence pay ſuch ſatis- 
faction to the owner, arid in ſuch time, as the juſtices ſhall appoint, 
and likewiſe a ſum not above 105. to the poor, and on non-payment 
ſnall be whipped by the conſtable, or ſent to the houſe of correction, 
3s the juſtice thinks beſt, for not more than a month; for the ſecond 
offence he ſhall be ſent to the houſe of correction for a month, and 
kept to hard labour: for the third offence ſhall be deemed an incorri- 
gible rogue. x | 

And if any buys ſtolen wood, Cc. of any, whom he might juſtly 
ſuſpect to come unlawfully by it, a juſtice of peace having examined, 
and found the matter on oath, ſhall order the buyer to pay treble 
value to him, from whom the wood, Q. was ſtolen, and if not paid, 
(hall levy it by diſtreſs and ſale, and for want of diſtreſs, commit tie 
offender to gaol for a month, without bail. 

But none ſhall be proſecuted on this ſtatute, but within fix weeks 
after the offence, _ | | 

The ſtatutes 43 El. 7. and 15 Car. 2. 2. extend to gentlemen as 
well as others ; for the court cannot make a diſtinction between the 
quality of perſons. Per Cur. B. R. Trin. 2 Ann. upon conviction 1 
on Burnaby. 1 Sal. 18 1. | 8 
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ſaying, to both, contra formam flatuti. Comb. 307. 


facias, elegit, capias, & c. Vide Leet, (L 14.) | 


their pariſh, in one cottage or houſe. 


But it is not within the f. 31 E. ) if a man erect a cdttage ſor 
tits own habitation, tho he does not lay four acres of land to itz for 
wy N extends only to cottages erected for the habitation of othen 
1 Bul. 52. 

So, if a copyholder erect an houſe upon his copyhold, and doe 
not lay four acres of land to it, it is not within the ſtatute, . 
1 Bul. 5 2. | 

So, if a cottage was erected upon the manor of A. before his pyr. 


R. — n | 

It the indictment does not ſhew by whom the cottage was erected, 
it ſhall be quaſhed. R. _ 273. 7 | 
So, if an indictment be, for erection and continuance, without 


[By fer. 15 Gen. 3. c. 32. the flat. 31 Eliz. is repealed.) 


(B 85.) Inmates. 


By the fat. 31 El. 7. no inmate, or more families than one, fhall 
dwell in any cottage, on pain that the owner of ſuch cottage, placing 
or ſuffering ſuch inmate, c. ſnall forfeit to the lord of the leet 10. 

menſem : whereof the juſtices of peace at the ſeſſions may inquire 
by indictment, Cc. and award execution for the forfeiture by fen 


But by the ff. 43 El. 2. churchwardens and overſeers of the poor 
may place inmates, or more families than one, of impotent poor of 


Before this ſtatute there was no remedy againſt inmates, but by 
by-laws in the leet. Kit. 45. a. | | 

A man is accounted an inmate, who not having ſufficient to live 
of himſelf by his land, art, or trade, dwells in part of another 


houſe. Kit. 45. b. EE | 
As, if common breakers of hedges, or other idle or ſuſpicious pe- witnel 


ſons dwell in an houſe with another. Ibid. faftion 
Or, if a poor labourer dwells with another, and both go by the and li 
ſame door into the high-ſtreet. Bid. | ſnall b 
Or, if a man, not of ability, take certain rooms in an houſe. 28 the 
Did. offene 
But if a man demiſe parcel of the houſe where he dwells, anv kept tc 
ſevers it from the other part, and makes ſeparate doors to the hig. gible r 
ſtreet, the leſſce is not an inmate ; for they are two houſes. Lia Ane 
Or, if a man take another ad menſam, or to ſojourn with him, and ulped 
he has certain rooms; he is not an inmate. Bid. : ; and fo 
Or, if a man take his married daughter with her huſband, Accor: _ t 
ing to agreement, and ſuffer them to have certain rooms in his houk. * 

Kit. 45. 6. ; 
Or, if he ſuffer a gentleman to have certain rooms in his bou!: * 
who does not table with him, but goes to a victualler's for his fuk A 
e 


tenance. Kit. 45. b. 

[Defendant having houſes in Saint Catherine's leaſed the rooms © 
ſeveral families. The Ch. J. (Pratt) ruled, that it was not with! 
the ſtatute ; for a houſe is not a cottage. Rex v. Pattle, M. - 6 
Str. 405.J ; i | | Pre 
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Pratt, Ch. J. held, that inmates in cottages in market-towns are 
exempt, and that where the houſes are contiguous, they are part of 
the town. Rex v. Pattle, M. 7 Geo. Str. 405. - 

This ſtatute extends to a cottage, that has inmates, within a city, 
borough, or town, as well as elſewhere. 2 Inf. 738. 

And to an inmate in a cottage. that has above four acres of land 
annexed to it, as well as in coftage that has no land. Bid. 


But one indictment againſt ſeveral for having inmates ſhall be 
quaſhed, 2 Rol. 164. 


(B 86.) Wood-ſtealers, Ge. 


By the ft. 43 El. 7. any convict, by confeſſion or one witneſs, be 
fore a. juſtice of peace, mayor, Oc. that he cut or took away any 
corn growing, or robbed any garden or orchard, or for breaking or 
cutting a hedge, pales, rails, or fence, or pulling up fruit trees, with 
intent to — or cutting or ſpoiling wood, underwood, poles 
or trees, not being felony, or for procuring, or knowingly receiving 
al ſuch offender, ſhall pay to the party ſuch recompence as the juſtice 
ng of the peace ſhall direct; or, if unable, ſhall be delivered to the 

conſtable to be whipped ; and for the ſecond offence ſhall be whipped; 
and the conſtable refuſing to whip ſhall be committed to gaol, with- 
out bail, till he procure ſuch whipping. Provided a juſtice of peace 
ſhall not act in his own caſe, unleſs aſſiſted by ſome other juſtice. 

By the Hat. 15 Car. 2. 2. a conſtable, or any perſon, may in his 
pariſh, Cc. apprehend whom he ſuſpects of having or carrying any 
wood, &c. or any bark, gates, ſtiles, poſts, rails, pales, broom, or 
furze, (and the conſtable by warrant of a juſtice of peace may ſearch 
the houſe and yards of any ſuſpected, &c. and finding, may appre- 
hend) and carry before a juſtice of peace of the county or town: and 
if he cannot give a ſatisfactory account how he came by ſuch wood, 
with the owner's conſent, or, by a day ſet, produce the ſeller, or a 
witneſs to prove the ſale, he ſhall for the firſt offence pay ſuch ſatis- 
faction to the owner, arid in ſuch time, as the juſtices thall appoint, 
ind likewiſe a ſum not above 109. to the poor, and on non-payment 
ſnall be whipped by the conſtable, or ſent to the houſe of correction, 
3s the juſtice thinks beſt, for not more than a month; for the ſecond 
offence he ſhall be ſent to the houſe of correction for a month, and 


-» 
= ; 


, and kept to hard labour: for the third offence ſhall be deemed an incorri- 
hiphe gible rogue. | | | 
lid. And if any buys ſtolen wood, Cc. of any, whom he might juſtly 


luſpect to come unlawfully by it, a juſtice of peace having examined, 
and found the matter on oath, ſhall order the buyer to pay treble 
value to him, from whom the wood, Cc. was ſtolen, and if not paid, 
{hall levy it by diſtreſs and ſale, and for want of diſtreſs, commit ie 
offender to gaol for a month, without bail. | 


bout But none ſhall be proſecuted on this ſtatute, but within ſix weeks 
us ſal· after the offence, 2 ; | 1 | 

The ſtatutes 43 El. 7. and 15 Car. 2. 2. extend to gentlemen as 
oms U well a8 others ; for the court cannot make a diſtinQion between the 
with! quality of perſons, Per Cur. B. R. Trin. 2 Ann. upon convittion of 


ie Burnaby. 


1 Sal. 181. 
nr But 
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But juſtices of peace cannot make a conviction upon theſe ſtatutss, 

if a property be claimed in the wood; and if they do, a prohibition 
lies, or an action againſt him who levied the damages awarded by 
the conviction. Per Cur. in Burnaby's Caſe, 1 Sal. 182. . 

And after a conviction removed by certiorari, the defendant may 

ſuggeſt his property by way of plea. Per Holt, but the others nt. in 

| Purnaby's Caſe, 1 Sal. 182. | | | 

And if the conviction does not ſpecify the certain number of trees, 

or quantity of wood cut, it is bad. R. Trin. 2 Ann. B. R. in Bur- 
naby's Caſe, 1 Sal. 181. | T3 ; | 
[By flat. 23 Geo. 2. c. 26. perſon convicted by one juſtice of ſteal. 
ing or maliciouſly deſtroying turnips, ſhall make ſatisfaction to the 
owner, and pay not exceeding 105. to the poor, or in default be com- 
mitted not exceeding a month, or whipt for firſt offence ; and for the 
ſecond committed for three months.] £ . 
+ [By frat. 6 Geo. 3. c. 36. perſons in the night-time deſtroying or 
faking timber-tree, or tree likely to become timber, or in an incloſed 
ground, any roots, ſhrubs, or plants of 5 s. value, and all aiding 
and receiving, are guilty of felony, and may be tranſported for ſeven 
ears. ] 
l [By /½. 6 Geo. 3. c. 48. perſon damaging or carrying away timber- 
tree, or tree likely to become timber, or any part, or the lop or top, 
convicted before one juſtice, ſhall forfeit not exceeding 20/. and 
charges, or be committed from twelve to ſix months for firſt offence, 
30 J. or from eighteen to twelve months for ſecond offence, and 
felony and tranſportation for ſeven years for third offence.] 

[Oak, beech, cheſnut, walnut, ath, elm, cedar, fir, aſp, lime, 
ſycamore and birch, are timber; and by ff. 13 Geo. 3. c. 33. poplar, 
alder, larch, maple and hornbean, are ſo alſo. N. B. PIxE is omitted 
in both acts, probably thro inattention.} | | 

[Deſtroying or carrying away root, ſhrub, or plant, out of field or 
cultivated land, convicted before one juſtice, - forfeits not exceeding 
40 5. and charges for firſt offence, 5/. for ſecond offence, and telony 
and tranſportation for ſeven years third offence. 

[Deſtroying or. carrying away from woods, underwoods, or wood- | 
grounds, any wood, underwood, or ſticks, or having the ſame i 
their cuſtody, and not giving good account thereof, convicted before 
one juſtite, forfeits not exceeding 40. and charges for firit oftence, 
5 J. for ſecond offence, and deemed incorrigible rogue for third of- 
fence.]_ | | | 

[By V. ꝙ Ges. 3. c. 41. this clauſe is extended to the king's foreſts, 
&c. and to hollies, thorns, and quickſets there, or any other wood- 
grounds, ] * 8 


[On non-payment, commitment to hard labour for ane month, and rat 
once whipt, for firſt offence ; and for three months, and thrice whupt of \ 
for ſecond offence.) | inp 
[Perſon attempting to hinder ſeizing offenders, forfeits 100. or 1 
hard labour not exceeding ſix months.) g limi 
(By fat. 13 Geo. 3. c. 32. perſons ſtealing or maliciouſly deſtroying cret 
turnips,” potatoes, cabbages, parſnips, peaſe, cr carrots, on cout 5 
viction before one juſtice forfcit 105. above the value to be por dict 
the owner and poor. Thie owner may be evidence, an] then 3 " Chat 


87. 


forfeiture goes to the poor. 


By the ft. 23 Ed. 3. 6. mayors, bailiffs, G.. ſhall inquire and 
puniſh victuallers who ſell at exceſſive prices; and if . convict of 
neglect in inquiring, ſhall pay treble price. 7 


By the ff. 12 R. 2. 3. Raft. (which confirms the ſtatute ol victuals) | 
it is enacted, that victuallers be juſtified by juſtices of peace at the 
| ſuit of the king or of the party. $ 0 


By the /f. 12 Ed. 4. 8. mayors, bailiffs, &c. and thoſe who have 


— 


charter, ſhall have the ſole ſurveying of a victualler; and all patents 


to others ſor that purpoſe are void. F564 

Juſtices of peace may inquire of victuals, and victuallers who do 
not obſerve the aſſiſe. Semb. Cro. Car. 113. 

By the A. 12 Hd. 2.6. an officer in a city or borough, who hath 
an athſe, ſhall not merchandize for wine or victual, on pain of for- 
fciting it, either in groſs or by retail. . 

By the „t. 6 R. 2. g. a victualler ſhall not execute a judicial office 


in a city, or borough, if ſufficient beſide. Ws „ 
But by the /. 3 H. 8. 8. if a »lctualler be choſen officer, two 


others, not victuallers, choſen by the commonalty, ſhall be fworn 


with him to ſet prices, &c. And then ſuch officer may ſellviQtual in 


grols, or by retail. : N 
By the A. 6 K. 2. 10. aliens amyes may bring fiſh, or other victual, 
to cities, boroughs, Sc. and there fell them by retail, or id groſs. 
Confirmed by, the ,. 1 H. 4. 17. „ 
And by the V. 14 H. 6.6. a diſturber of ſuch foreigner forſeits 


ten pounds, 


By the ff. 4 H. 7. 3. in Londen, or any walled town, (except Ber- 
wick and Carliſle,) or in Cambridge, no butcher ſhall kill within the 
walls, on pain of 12d. for every ox, and 8d. for every other beaſt. 


(B 88.) Corrupt vitual.] By the f. 51 H. 3. of Pillory and Tum- 
brel, a jury ſhall inquire of a butcher, who ſells contagious fleſh, or 
dead of the murrain, of a cook who ſeeths unwholeſome fiſh or fleſh, 


and of fuch who buy fleſh of Jews and {ell it to Chriſtians, Vide 


Leet, (L I) | | 
By a ft. incerti temporis (H. 3 Ed. 1. or Ed. 2.) a butcher who ſells 
lwine's fleſh meazled, fleſh dead of the murrain, or bought of Jews, 


tor the firſt offence ſhall be amerced ; for the ſecond pillored; for 


the third put to fine and impriſonment z for the ſourth ſhall abjure the 
town. Vide Keble's Statutes, fo. 86. 17 Ed. 2. 7. 


(5 29. Price.) By the J. 23 Ed. 3. 6. butchers, fiſnmongers, re- 


kraters, hoſtlers, brewers, bakers, poulterers, and all other ſellers 


of victuals, ſhall ſell at reaſonable prices, having regard to the price 
in places adjoining. Vide Leet, (L 9. 14.) | 
By the ff. 13 K. 2. 8. victuallers ſhall have no more gains than is 


limited by the juſtices: of peace, on pain to be puniſhed at their diſ- 
erection, where no puniſhment is expreſsly given. 


y the . 25 H.8. 2. on complaint of enhancing the prices of 


\iCtuals, the lords of the privy council, and juſtices of either bench, 


hamberlains, chancellor, and barons of the Z#xcheguer, or ſeven of 
them, (whereof the lord chancellor, treaſurer, lord preſident, or 


883 1 


„ | 
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privy ſeal to be one,) may ſet the prices at which all ſhall ſell after 
proclamation made: but mayors, bailiffs, &c. of towns corporate 
_ ſet the prices, as before this act. 2 8 g 
By the ff 2&3 Ed. 6. 15. a butcher, brewer, baker, poulterer, 
cook, or fruiterer, conſpiring to fell at certain prices, forfeits 10 / 
for the firſt offence, or twenty days impriſonment with bread and 
water only, on non-payment in fix days; 20/. for the ſecond of. 


fence, or pillory ; 40 /. for the third offence, or pillory and ont 


ear, and be infamous. Vide Leet, (L 14.) 
If a corporation of any of theſe victuallers conſpire, they ſhall he 
diſſolved. | | | 
Vide Leet, (L 9.) 


| (B go.) Weights and Meaſures. 
| (B 90.) What weights are allowed. Troy.) By the fe 11 H. 7.4 


two juſtices of peace (1 gu.) by examination or inquiry, may heit 


and determine offences in mayors, &c. for not making, ſigning, and 


viewing weights and meaſures, or in buyers and ſellers by defeQtive | 


weights and meaſures; and may ſet a fine and amerciament. on the 
offenders, and deſtroy ſuch defective weights and meaſures. 

[By A. 10 Geo. 3. c. 44. trader ſubject to exciſe, uſing falſe ſcales 
or weights, to defraud the king of duties, forfeits 100/.] 


As to Troy weight, vide Lect, (L 6.)—Vide 4 Inf. 273. 


Averdupois.] As to Averdupois, vide Leet, (L 7.) 

Averdupois is ſo called, becauſe it gives full weight, 4 Inf. 273. 

By Averdupois weight are weighed all phyſical drugs, wax, pitch, 
tar, iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe, and all com. 
modities ſubject to waſte. 4 Inſt. 273. 

By the f. Comp. Pond. 25 4. weight makes a pound of lead, 
12 pounds a ſtone, 6 ſtone wanting 2 pounds a formel, 30 formel 4 


load. FE | 
By the ff. Cemp. Pond. the g. 25 Ed. 3. 9. and 31 Ed. 3. l. 


14 pounds of wool make a ſtone, 26 ſtone and no more a ſack, and 
12 ſacks a laſt, —So, the f. 11 H. 7.4. Dav. 8. 6. | 


(B 91.) What meaſures are all:wed.) By the ft. MH. Ch. 9 H. 3. 23. 
fit una menſura vini per totum regnum, et una menſura cerviſue, et und 
menſura bladi, ſrilicet, quarterium Lond. 
So, by the %, 25 Ed. 3. 10.; 13 K. 2. 9.; 27 Ed. 3. 10.; al 
16 Car. 1. 19. 6 
By the . Comp. Menſ. 31 Ed. 1. by conſent of the whole realm 
the king's meaſure was made; viz. 32 grains of wheat, in the midſt 
of the ear dry, make a penny ſterling; (or 24 grains of barley, 4 Inft 
273, 4.) 20d. make an ounce; 12 ounces make a pound; 8 pounds 
make a gallon of wine; 8 gallons make a buſhel 3 8 buſhels make 2 
quarter. - Confirmed by the /. 12 H. 7. 5. | 
- A pound weight. is a pint in meaſure; 2 pints make a quart; 
% quarts make a pottle; 2 pottles make a gallon ; 2 gallons make 


a peck; 4 pecks make a buſhel ; 4 buſhels make a comb; 2 combi 
make a quarter; 6 quarters make a wey; 10 quarters make 3 


4 bt. 274. | | : b 
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y the f. 25 Ed. 3. 10. confirmed by the f. 15 K. 2. 4. 1 H. 
= ue . 11 H. 7. 4. the quarter ſhall contain 8 buſhels, 84 
e incerti temporis, (H. 3 Ed. 1. or Ed. 2.) 4. de pift. Toll 
ſhall be taken by the king's meaſure. Jide Keble's Stats. fo. 85. 
De Menſurd Vini & Cervifie, vide poſt. (B 94.98.) 


B 92.) Meaſure of length, &c.] By the ft. comp. ulnar. three 
dd 95 — and round, age inch; 12 inches make a 


cot; 3 feet a yard; 5 yards and an half a perch; 40 2 and 
4 in breadth make an acre. Vide ft. de menſ. terris, 33 Ed. 1. 4 Inft. 


275- | 
For the meaſure of corn and ſalt, ſee the flat. 22 Car. 2. c. 8. and 
flat. 22 U 23 Car. 2. c. 12.) | 55 
Under theſe ſtatutes it is illegal to ſell corn by any other meaſure 
than the Winchefter meaſure. Rex v. Major, T. 32 Geo. 3. 4 T. R. 


0. | | | 
ende buyer of corn by any other than the Vinchgſter meaſure for- 
feits, by fat. 22 & 23 Car. 2. c. 12. the 3 of 40 4. beſides the 
value of the corn. Rex v. Arnold, T. 33 Geo. 3. 5 T. R. 353.J 8 

If the reddendum in an hoſpital renewed leaſe be ſo many guart- 
er5 of corn” it will be underſtood to mean legal quarters, reckoni 
the buſhel at eight gallons, altho? the old leaſes before the ff. 22 6 
23 Car, 2. c. 12. contained the ſame reddendum, and altho? till 
lately the leſſces had paid by compoſition, reckoning the buſhel art 
nine gallons. Mafter, & c. of Saint Croft v. Lord Howard, B. R. T. 
35 Ger. 3. 6 T. R. 338. J] 

By the f. 27 H. 8. 6. four inches make an hand. 1 

A yard and quarter make an ell; 5 yards and an half make a 
pole or perch: 40 poles make a furlong ; 8 furlongs make an Englifs 


mile. 4 Inſt. 274. | | 
Seven feet make a fathom. Dalt. 121. (Edition of 1727. 370.) 


, 


G oz.) Manner of meaſuring.] By a ff. incerti temporis, (H. 3 El. i. 
or Ed. 2.) g. de "s no —— ſhall 4 ſold by Dis 
oats, malt, and meal. Vide Keble's Statutes, 86. 

. By the /ame fat. 4. no toll ſhall be taken by the heap, but by 
rick. 
And by the ſame flat. 8. any convicted of double meaſure, a greater 

to buy by, and a leſs to ſell by, ſhall be impriſoned. Vide Keble's 

Statutes, 85, 86. 17 Ed. 2. | 


(B 94.) A/iſes, and aſay of ale] Aſſſe is ſometimes taken for an 
2 for putting things into a certain rule and diſpoſition. Lit. 
+... | . 
Cerviſia in the antient ſtatutes includes beer. 4 Inft. 262. in marg. 

Bier is a Saxon word. 4 Inft. 262. in marg. | | 
* M. Ch. 9 H. 3. 25. per totum regnum fit una menſura 
(rei Y ; _ „ ö ö 
By the fat. menſ. 31 Ed. 1. a penny ſterling ſhall weigh 32 grains 
of wheat dry in the midſt of the ear; 20 pence make ws 12 

ounces a pound; and 8 pounds a gallon of wine. | 
| 814 By 


4 
| 
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4 By the ff. 23 H. 8. 4. every barrel of beer, ſhall contain 36 gallon 


2 kilderkin 18 gallons, a firkin 9 gallons, of the king's ſtandard gal. 


lon ; and a barrel of ale 32 gallons, a ki:derkin 16, and a firkin 8 pal. 
Ions of the ſame ſtandard. „ 8 . 

By the „t. 12 Car. 2. 23. a barrel of beer ſhall be 36, of ale 42 
gallons, according to the ſtandard of the ale quart, 4 of which male 
a gallon; and of other liquors, according to the wine gallon. 


By the fat. 1 V. M. 1 /ef. 24. a barrel of beer and ale ſhall be 


34 gallons, by the ale quart, [Except in London and Weſtminſter, and 


the bills of mortality, where it ſhall be according to former acts.) 

[By the ſame fat. ſ. 13. juſtices are empowered upon complaint 
made to them by any brewer, within their juriſdiction, of any orer- 
charge returned upon him by any of the gaugers, to hear and deter. 
mine the ſame, and on due proof to diſcharge or acquit ſuch brewer 
.of ſo much of his charge as ſhall be made out:] * 

[After the duties of exciſe are charged on waſh made for extracting 
ſpirits by fat. 26 Geo. 3. c. 73. if any part of the waſh be loſt, the 
manufacturer cannot be relieved by ho juſtices from the reſpective 
proportion of the duty, as for an overcharge. Rex v. Sikes, A. 
37 Geo. 3. 7 T. X, 56.] | | 
By the Hat. 11 12 V. 3. 15. a retailer of ale, or beer, ſhall ſel 
only by the ſtandard ale quart, or pint, duly pg on pain of 2 
ſum, not above 40s. nor under 105. a moiety to the poor, a molety 
to the informer, to be levied by juſtices on goods of the offender, on 
oath of one witneſs in thirty days. | 

And the officer of exciſe ſhall gratis bring the ſtandard quart and 


pint to every borough and town, by 24 Fyne 1700, if no braſs ſtand. 


ard quart and pint already there, on pain of 5 J. 

And the mayor, c. ſhall ſee every quart and pint meaſured by it, 
and mark't with V. R. and a crown, on requeſt, or forteit 5 /. and 
treble damages and coſts to the party. 

By the /. 2& 3 Ed. 6. 10. in June, July, and Auguſt, malt ſhal 
be ſeventeen days in the fatt, floor, ſteeping, and drying, and at other 
times three weeks, on pain of 25. per quarter, otherwiſe it cannot be 

wholeſome ; he that mingles ill made malt, or of mow-burnt or ſpire 
barley with good, forfeits 25. per quarter, and he that ſells it not we! 
. trodden, rybbed, or fanned, forfeits 20d. per quarter; a moiety (0 


* 


the king, a moiety to the informer. | 


By the ,. 1 Jac. 18. an importer of corrupt gr unclean hops for- 


ſeits them, and the brewer, who uſes them, forfcits the value. 

[By /. 2 Geo 3. c. 14. if brewer or retailer mixes ſtrong beer 0! 
ſtrong worts after gauging, with ſmall beer or wort, or water, 
forfeits 50 /.] | 


(B 95.) Price.) By. the 2 Aff. Pan. and 8 51 H. 3. when 


wheat is ſold at 3 5. or 3 5. 4 d. per quarter, barley at 20d. or 25. oa, 
at 164. brewers in cities ſhall ſell two gallons of beer or ale for 2 
xenny, and out of cities three or four gallons; and when in cities 
[one ſell three, out of towns they ought and may ſell four gallons 
for a penny. . | 
y the f. 23 H. 8. 4. none ſhall ſell a barrel, kilderkin, or firkin 
ef beer or ale, but at the prices fet by the mayor, &c. in towns CO" 
; | | poraty 


tmp 
midg] 


creaſe 
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rate, and by juſtices of peace out of towns, on pain of 65. for a 
arrel, 3 5. 4d. per kilderkin, 2's, per firkin, 10 6. for a greater, and 
12 d. for a leſs veſſel, _ | . | 

By the „. 1 2 9. an inn-keeper, alehouſe-keeper, or victualler, 
who ſells leſs than a full quart of the beſt beer or ale, or two quarts 
of ſmall for a penny, forfeits 20 6. to the uſe of the poor, to be levied 
by diſtreſs and ſale after fix days, or elſe by impriſonment. 

By the /. 12 Car. 2. 24. no brewer, or retailer of beer or ale, ſhall 
take more than the exciſe above the uſual prices, but as much as the 
exciſe is above the uſual prices he may take. 2 9 

By the Hat. 1 W. & M, 1 /. 24. no retailer of beer or ale ſhall 
during that act be impleaded, for ſelling above the prices before ap- 

inted. Fe 

[By the ff. 2 Geo. 3. c. 14. no brewer or retailer ſhall be ſued for 
advancing the price of ſtrong beer in a reaſonable degree. 


41 3 


ng | | | 
he (B 96.) Of bread.) By the ft. 51 H. 3. Af. Pan. and Cerv. when 
ve a quarter of wheat was 12d. waſtel bread of a farthing ſhall weigh 
M. 61. 16s. : cocket bread of the ſame corn, more than waſtel by 2s. 3 
of worſe corn, more by 5 J.; fimnell bread leſs than waſtel by 2 5. ; 
ſell bread of the whole wheat ſhall weigh a cocket of 55. more than 
f 2 waſtel, and an half; bread of trect ſhall weigh two waſtels; bread 
ety of common wheat ſhall weigh two great cockets, & fic pro rata. 
on * 
According to this proportion, the aſſiſe of bread at this day, when 
and wheat is ſold at | | ; 
nde . Wheaten. Houſehold. 
s L oz. dwt, l. oz. dwt. I, oz. dert. 
: 201, fer quarter, penny White | 
u, ſhould weigh 1 418 1 2 9 16 Troy. 
23% A penny white loaf will Fi 2 2 19 2 2 4 
and 20 2 then weigh S © 4 (1 6 o 2 p4 a2 
32 5 Et fic pro rata, the penny | o 10 11 | | n 
ſhall 35% , weight being now 3d. which to 9 8 12 2 1} DB [1 6 16 
ther 4oy | was then a penny ſterling, }o 8 9g 2] 1 0 1238 1 4 13 
be 443 ſand a pound of filver being d © «47 \ © 11 10 8 3 6 
t 43 | but 205. till raiſed by H. 6. 0 7 1} 3 0 10 0181 "Ob 
red 52% to 305. by Ed. 4. to 4035.0 6 10 oO 9 14 1 
well $67 | by H. 8. to 453. and ſince o 6 o oO 9 © 1 0 0 
| bo* } to bos. 5 17 Lo 8 8) O 11 2 


y i 


for 


Wirgate't Abridgement, Weights, pk 
At the time of the ſtatute 51 H. 3. according to this aſſiſe by the 
computation of the king's baker, a baker in every quarter'of wheat 
gained 4 d. and the bran and two loaves, three halfpence for three 
ſervants, an halfpenny for two lads, an halfpenny for ſalt, an half- 
penny for yeaſt, a farthing for candle, 2 d. for wood, and an half- 
penny for his boutel. Raft. Weights, 2. Vide the ft. 5 1 H. z. 27 
Pan. &9 Cerv. | 
But by the book of aſſiſe now in uſe publiſhed by proclamation 
Liz, bakers are allowed for their charge in baking, in every quarter 
ol wheat of a middle price, 44. and . a town corporate, who 
pay ſcot and lot, 6s. . ing. Abr. Weights, 4. | | | 
By the . 51 H. 3. Af. Pan. & Cerv, and the A. de piſi. incerti 
emperts (Fl. 3 Ed. 1. or Ed. 2.) the aſſiſe ſhall be ſet according to the 
middle price of wheat, and not changed but on the increaſe or de- 
freale of 6 d. in the ſale of one quarter, Vide Keble's Statutes, 8 5. 


[By 
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whe! 
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to be, as 8, 7, 6. The quantity of wheaten which is ſold for 84 


the aſſiſe, for the firſt, ſecond, and third offence he ſhall be amerced, 
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[By 10 Geo. 3. c. 39. Michaelmas quarter-ſeſſion ſhall appoint per. 
fons in (from two to fix) market-town, to make weekly returns of the 
prices of corn to a perſon at the treaſury, to be appointed by the treaſu- 
7 and to ſend duplicates four times a year to the clerk of the peace, 

e returns to be publiſhed weekly in the Gazette.) 
[The commiſſioners of cuſtoms are to tranſmit annually to treaf, 
an account of corn exported and imported, and bounties and duties 
paid and received.) . 

By J. 31 Geo. 2. c. 29. 3 Geo. 3. c. 11. and 13 _— c. 62. a new 
aſſiſe of bread is ſettled ; whereby, when wheat (with the allowance 


for baking) is at 5 
| 7 Wheat. Stand. Wheat. Houſh. 
| en. dr. oz. dr. on. dr. 
5 4. per buſhel, the penny-loaf weighs 12 1 13 14 166 
And the peck-loaf {hall be ſold for 15. 11d. Is. 8d. 17,50, 
And the magiſtrates have power of permitting bread to be made of 
other grain; and when the price of grain, and allowance for baking, 
is at g 7. per buſhel, the penny loaf ſhall weigh 


| 
Rye. LBarky. Oats. Beans. Malis — 
ez. dr. OZ dr. oz. dr. 02. dr. 07g dr. rata 
12 8 13 8 6 4 16 12 14 — B 


Peck loaf 15. 10d. 15. 9d. 3. 8d. 1s. 4id. 15,80. 


[There is a penalty from 10/. to 40 5c. for uſing allum, GW, or for yeſſe 
having it in poſſeſſion, from 5 J. to 46.5. for adulterating meal, and 
from 5 J. to 205. for adulterating bread ; 5 g. per ounce deficiency in 

weight; from 40 5. to 10. for not marking bread.] 
| [The proportion between the three ſorts of bread made of wheat i 


"muſt be ſold for 7 d. if ſtandard, and 64. if houſhold-bread ; or, the 
money which buys 615. of wheaten, will buy 75. of ſtandard, and 
8/b. of — 2 And white 2 d. loaves to be threc- fourth 


of the weight of wheaten.] = 
| | ; | 01 
(B 97.) The duty of a baker.) By the ff. de piſt. incerti temporis, (H. the cl 


3 Ed. 1. or Ed. 2.) every baker ſhall have his own mark for his bread, 
Vide Keble's Statutes, 85. | 
By the f. 51 H. 3. twelve men ſworn ſhall inquire of the price of 
wheat, and if bakers keep the aſſiſe; and the bailiff ſhall bring in al 
the bakers with their meaſures. 
By the ſame flatute, if a baker be convicted that he hath not kept 


if he exceed not above 2s. And by the . de piſt. incerti tempem 
(H. 3 Ed. 1. or Ed. 2. not above 25. 6d.) weight in a farthing lo; 
but if he want more weight than that, or if he offend often, tho be 
want leſs, he ſhall be ſet in the pillory without redemption. J 
Keble's Statutes, 85. | | £ 


(B 98.) Of wine.) The ff. M. Ch. 9 H. 3. 25. provides, qud/ 
una menſura vini per totum regnum. | 
By the ff. 2 H. 6. 11. none ſhall import, or make a ton of wine, 


unleſs it contain 252 gallons, a pipe 126 gallons, and the * 


tian 


2 
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and after the ſame rate, on pain to forfeit the faid wine, to 
the lord of the town, one fourth to the informer : and juſtibes of 
peace, and mayors and bailiffs who have power of the peace, may in- 
quire of this ſtatute. „ N 
And by the Hf. 18 H. 6. 17. it is ſaid, that by the antient aſſiſe, every 
ton ought to contain 25 2 gallons, every pipe 126 gallons, a tertian 84, 
an hogſhead 63 gallons. [So, by the /. 2 H. 6. 11. 
By the f. 1 R. 3. 13. the butt ſhall contain 126 gallons, the barrel 
11 gallons, rundlet 18; gallons. 
Twelve ounces make a pound, eight pounds a gallon of wine. 
Inf, 274. Es - 
a By — A. e 3. 8, all wine imported for ſale ſhall be duly 
uged by the king's gauger, or his deputy; and the refuſer forfeits 
5 wine, and ſhall ſuffer impriſonment and ranſom; and if the ton 
wants of the aſſiſe, he ſhall abate in his price. | - 
By the ff. 31 Ed. 3. 5. a ſeller of a ton or pipe of wine ungauged, 
ſhall forfeit it or the value to the king. TH 
By the ,, 18 H. 6. 17. a ſeller of a ton, pipe, tertian, or - 
head of wine, not gauged, forfeits it, or the value, a moiety to 
informer z and if it want of the aſſiſe, he ſhall abate in the price pro 
rata, on pain of forfeiture. = 2 | 585 
By the /. 1 R. 3. 13. it is alſo enacted in like manner. 5 
By the fat. 28 H. 8. 14. (which confirms the 1 R. 3. 13.) the 
gauger ſhall mark the contents of the ton, Oc. on the head of 1 
yeſſel. 5 . 
By the 5. 1 W. & M. eff. 1. 34. no retailer of wine ſhall ſell but 
in 3 ſealed, on pain of 5 J. to the informer. 25 
y the H. 2 W. & M. /ef. 2. 14. any convict by confeſſion, or 
—— in thirty days before a juſtice of peace, forfeits fifty 
illings. 6 | 
The king cannot licenſe to break the aſſiſes of wine by a non obſtante 
of the ff. de piftoribus, Vau. 343. | Wen: 
By the ff. 4 Ed. 3. 12. aſſay ſhall be made of wines at Zafter gr 
Michaelmas, or oftner, by lords, or mayors and bailiffs of towns, and 
all found corrupt ſhall be poured out, and the veſſels broken: and 
the chancellor and treaſurer, juſtices of either bench, and of aſſiſe, 
ſhall have pawer to inquire of mayors and miniſters of towns, if they 
do according to the ſtatute. We. | 
By the ff, 12 Car. 2. 25. no merchant, vintner, ſeller, or retailer 
of wine ſhall mingle or utter the ſame mixt with other ſorts of wine, 
cyder, perry, ſtum, honey, . ſugar, vitriol, molaſſes, or any ſyrup, 
lnglaſs, brimſtone, lime, raiſins, water, other liquors or ingredients, 
— or other herb, or any fleſh, on pain of 100 J. to the ſeller in 
grols, and 40 J. to the retailer, a moiety to the king, and a moiety to 
the inſormer, 5 373 
By the f. 1 W. M. 1 /f. 34. if any ſell by groſs, or retail any 
wine corrupt or adulterated, or adulterate any wine, he forfeits 300. 
a moiety to the king, and a moiety to the n 
The king cannot diſpenſe with the ſtatutes againſt corrupting of 
wine, Yau. 344. a | + 


. 


(8 99.) Price.) B the A. de 5 i ined apt (d5 3 Ed. 1. or 
Ed. 2.) a gallon of * ſhall be wy 12d, and if taverners _ | 
| | their 


- 9 * . 
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their doors ſhall be ſhut up by the mayor and bailiffs. [Repealed by 


the ff. 21 Fac. 28.] Vide Keble's Statutes, 8 5. 1 
By the ,. 4 Ed. 3. 12. wines ſhall be fold at reaſonable prices. a] 
By the „. 28 H. 8. 14. no wine French ſhall be ſold above 87. the ne 
"gallon, 4 d. the pottle, 2d. the quart, 1 d. the pint ; nor ſack or ſee: ol 
wines above 12 d. the gallon, 6d. the pottle, 3 d. the quart, and 
12 d. the pint. And the lord chancellor, treaſurer, preſident of 
council, privy ſeal, two chief juſtices, or three of them, might ſet fo 
prices of wine ſold in groſs by the ton, Sc. And after proclamation ol 
none ſhall ſell above, on pain of 4os. for every veſſel, a moiety to 
the king, and a moiety to the corporation, if in a town corporate, co 
elſe to the in former. 8 lie 
By the #. 7 Ed. 5,6. no Gaſcoigne or French wine ſhall be fol | 
above 8 d. the gallon, nor Rochelle wine above 4d. per gallon, nor C01 
other wine above 12 d. per gallon, on pain of 5 J. in 
But by the fe. 5 El. 5. a retailer might fell at prices, allowed by Di 
proclamation ifſued with the aſſent of ſuch lords, as by the .. 28 l. 
8. 14. were to ſet prices on wines in groſs. uni 
By the ff. 12 Car. 2. 25. no retailer ſhall ſell Canary, Spaniſh, or vid 
ſweet wines above 18 d. per quart, nor French wine above 8 d. g- 8 
quart, nor Rheniſb above 12 d. per quart, on 5 J. penalty. Provided ma 
the lord chancellor, &c. between the 20th of November and the lift Hal 
of December, may yearly ſet and alter the prices of wines ; and then, B 
not above thoſe prices. : 7 . . | tave 
By the /. 1 U. M. 1. / 34. after roth September, 1690, none 1 
ſhall fell French wine above 6 d. per quart, on pain of 5 J. for the is dr 
firſt, and 10 J. per quart for every other offence. | 6. 23 
By the /. 24 I. 8. 6. if any. refuſe to ſell wine at the prices ſet ( 
for ready money, he ſhall forfeit the value of the wine, unleſs he tailit 
make oath he keeps not the ſame for ſale in groſs: and juſtices, Revi 
mayors, Fc. may on requeſt enter and ſell the ſame. to be 
The king cannot diſpenſe with the ſtatutes which limit the price V; 
of wine. Yau. 343, 4. | 
(B 100.) Wine licence.) At the common law every one might fell 80 
wine without reſtraint. R. 1 Sid. 6. Iland. 344. ſtews 
But by the fat. 7 Ed. 6: 5. none ſhall retail wine, but in cities miſs 
boroughs corporate, poſt or market towns, on pain of 10 J. per dien, By 
nor in cities or towns corporate, unleſs appointed by the head oflicer, ſherit 
and moſt part of the common council, aldermen, burgeſſes, or com- retur 
monalty there, by writing under the common ſeal; nor in a market therii 
town, unleſs licenſed by the juſtices of peace at the general ſeſſions, more 
by writing under the ſeals of the majority, on pain of 5 J. who ſhall treble 
not licenſe above two in any city, town, &c. except thoſe mentioned to the 
in the ſtatute. | | | | oy 
Yet the king might diſpenſe with any perſon to retail wine, not. Quire 
- withſtanding that ſtatute. Vun. 344. 346. R. 1 Sid. 6. Semb. I. Fong 
270. a. | | bs man © 
"And king James the Firſt granted to the vintners of Londen, that for; 2 
every one free of their company, might ſell wine by retail or in gr0\> ; Every 
within the city and ſuburbs, and three miles of the walls of the ct! uy in 
all ſea- ports, and in cities and poſt- towns between London and Deren, Ane 
iT [ 


and London and Beravick, notwithſtanding the 7 Ed. 6. which gra! 
i good. R. Vau. 330. 348, Oc. 359. | by 


* | 
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ft. 12 Car. 2. 25. the king may commiſſion to br More, 

K "ub 1 to whom ey think fit, for a term not 
above twenty-one years, at a certain rent, without fine, which ſhall 
not be aſſignable 3 but they muſt uſe the ſelling of wine, or be owner 
of the houſe. 33 | . 
Not to prejudice the univerſities, or company of vintners. 
By the ft. 15 Car. 2. 2. 14. the duke of T7 ork and his heirs male had 
fole power of wine licences, excluſive of the king : ſaving the privilege 

of the univerſities, and company of vintner s. | 


And by the proviſo in the ſtatutes of 12 Car. 2. and 15 Car. 2. the 
company of vintners have power to fell wine by retail, &c. without 
licence, as they might by the charter g Fac. N. Jau. 332. 65 

80, they may ſell by retail without licence of the mayor, Cc. in a 
corporation, or of juſtices of peace in a market town ; for the clauſes 
in the J. 7 Ed. 6. extend only to private perſons, not to taverners. 
Dub. Hard. 34. - : 1 ; | 

So, by the ff. 7 Ed. 6. 5. that act is not to prejudice either of the 
univerſities, fo as there be not more taverns kept there than are pro- 
vided for in the ſtatute, via. Oxford, 3. Cambridge, 4. 

80, by the ſame flat. perſons, who by licence may have a tavern, 
may ſell wine by retail in their houſes, without other licence. Per 
Hale & Atkins, two Barons cont. Hard. 345. Dub. Hard. 464. 

But a licence to retail wine does not import a licence to have a 
tavern, R. Hard. 348. . 

If a wine merchant ſells a gallon of wine in his own houſe, which 
is drank in another in the ſame town, he is a retailer within 12 Car. 2. 
c. 25. Aſtell v. Andrews, M. 13 Geo. Str. 718. Ld. Raym. 1421. 

If a merchant ſells one dozen quart bottles, unmeaſured, it is re- 
tailing. B. R. Hofavell v. Chalie, P. 12 Geo. 2. And. 392. Str. 1124. 
Reverſed by the lords, becauſe one dozen quart bottles was not found 


to be a retail meaſure 3 venire de nova awarded. Str. 1124.] A. 
Vide Leet, (L 14.) | % 


(B 101.) Default of Officers. 


So, juſtices of peace by their commiſſion may inquire of ſheriffs 
ſtewards, bailiffs, conſtables, gaolers, and other officers who are re- 
miſs in their duty. | | 

By the ft. 23 H. 6. 10. juſtices of peace may inquire, . Q. if the 
ſheriff let to farm his county, or any of his hundreds or bailiwicks; or 
return bailiffs or their ſervants or any pannel; or if he, his under- 
therif, c. refuſe to bail thoſe bailable, (vide Bail, (F ;.) or take 
more fees than allowed, (vide Extortion,) for which they ſhall forfeit 
treble damages to the party and 40 J. a moiety to the king, a moiety 
to the proſecutor. | © | | 
By the A. 11 H. J. 15. juſtices of peace, or any of them, may in- 
quire if the ſheriff, ſhire clerk, Oc. enter a plaint in the name of a 
plaintiff not preſent in perſon, or by attorney; or enter more plaints 
than one for the ſame cauſe; or more than there is cauſe of action 
for; and if he be convicted on examination, he ſhall forfeit 40 s. for 
. every default; which the juſtices of peace, on pain of 405. ſhall cer- 
uy into the Exchequer. | 

And ſuch juſtices of peace, or any of them, (to be appointed for 

i purpoſes at N Shes ſe {ſions by the cute rotulorum, or fenior 

: | juſtices 


— 2 I 


* N a 
1 
= 
* 


ST Yr JUSTICES OF PEACE. 


Juſtice of the (quorum) may inquire of defaults in bailiffs not wan, 
ing defendants to appear in the county court, or not doing theit oH, 
who convicted, &c. forfeits 40s. for every default. 

And the ſheriff, &c. ſhall make no eſtreats to levy ametciamenty 
till two juſtices of peace (1 pou have viewed their books, and 
till an indenture be made of ſuch eſtreats, under the ſeals of the 
| ſheriff and the ſaid juſtices ; and that the juſtices of peace ſwear bail, 
ifs not to levy more than contained in ſuch indenture, on pain of 
40s. for every default, We. 

By the ff. 42 Ed. 3.9. juſtices of peace may hold ſuit, if the 
ſheriff, c. levy the king's debts, and do not ſhew the eſtreats under 
the Exchequer ſeal to the party, and cauſe what is paid to be tot- 
ted ; who ſhall for default pay treble damages to the party, and a fine 
to the king. 

7” the F. 7 H. 4.3. the juſtices, before whom iſſues or 
amerciaments are forfeit, ſhall charge the clerk of the eſtreats on cathy 
to expreſs in the roll of eſtreats the cauſe, the term, the nature of 
the writ, and parties between whom ſuch eſtreats and amerciamenu 
were loſt, <> 

By the g. 27 El. 7. juſtices of peace may inquire, Cc. of ſherifh, 
r. who return jurors without proper addition, or levy iſſues of 
not in right chargeable with them, who ſhall forfeit five marks to the 

„ and five marks to the party grieved. | 

By the ft. 27 El. 12. an under-ſheriff, bailiff of franchiſe, their 
deputy or clerk, or by who meddles with the return of a jury, or 
execution of proceſs, ſhall before juſtices of aſſiſe, cufos rotulorum, or 
two juſtices of peace (1 quorum) take the oath of ſupremacy, and 
an oath not to uſe the office corruptly, nor take more than due fees 
on return of an enqueſt, &c. before he executes his office, on pain 
of 4ol. a moiety to the 22 a moiety to the proſecutor; and of- 
fences contrary to the act, or oath, juſtices of peace may hear and 
determine, and award proceſs, by fieri facias, attachment, capiar, « 
exigent. | 


(B 102.) Perjury ; What ſhall be, and what not. 


G 102.) By the common law.) So, by the ff. 5 El. g. juſtices 
=_ may inquire of perjury and ſubornation, contrary to that 
atute. | 


Perjury was an offence, puniſhed upon indictment, or information, 
by the common law. 3 Inft. 163, 164. R. 12 Co. 102. 2 C. 
5 Med. 342. Videante, (B 1.) | N 

And therefore, if a man committed perjury, he might be puniſhed 
by information in the ſtar-chamber. 12 Co. 101. Dub. Dy. 24% 

As, if he take an oath before him who has lawful authority © 
adminiſter, and ſwear poſitively and falſely in a material pon: 
3 off 164. Vide Serement. | 5 ; 

d perjury ſhall be puniſhed, tho it be committed by a witnel 
for the king, in an information againſt others. 12 Co. 101. 3 by: 
164. R. per two F. 2 Cro. 212. | ö 

So, perjury in an anſwer in Chancery or Exchequer, ſhall be pugiſted 
by the common law. 5 Mod. 348. 3 Inft. 166. 

. Or, in anſwer to interrogatories. 5 Mod. 348. 06 
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Or, in an affidavit in . R. * B. or Chancery, &c. 5 Mad. 348. 
35. 335. 397- Pe Coke, 1 Rol. 79. 8 

Or, upon a wager of law. Ney, 128. : 

Or, upon a commiſhon for examination of witneſſes. 

Tho' the examination was after the commiſſion determined by the | 
death of the king; if his death was not known. X. Cro. Car. gg. 

So, perjury in a court not of record: as, in a court- baron. 
g Med. 348. Per Tuiſd. 1 Med. 5s. 

Or, an eccleſiaſtical court. 5 Mod. 348. 

In an 'affidavit made for obtaining a licence of marriage. 1 Vent. 
o. es 
it will be. perjury by the common law to ſwear a thing not 

known by him, tho! it be not falſe. R. Pal. 294. 3 Inf. 166, 

As, that A. in his preſence, revoked his will, tho he did it in his 
abſence. R. Het. 97. | | 

But it will not be perjury if a man take a falſe oath before him 
who has no lawful authority to adminiſter it. 3 ft. 165, 166. 

Or, before him who has no juriſdiction of the cauſe. 3 Ine. 166. 
R. nr, el. 111. a ; 

So, it will not be perjury, if the oath be not direct and poſitive : 
2s, if he ſay, ut meminit, & e. 3 Inft. 166. 

If an anſwer in Chancery be falſe in a thing, which is not ſaid to 
be of his knowledge, but of his belief. R. 1 Sid. 419. 


So, it will not be perjury, unleſs it be in a point material to the 
iſſue. 3 nfl. 167. | | 55 | | 
As, if it be aſked, whether payment was made for ſuch goods at 
one time, and he ſays, it was; it will not be perjury, if payment was 

made, tho not all at the ſame time. R. 2 Rol. 41, 42. 

If he ſwear that he beat and wounded 4. with his ſword, it is 
not perjury if it was with a ſtick ; for all that is material is the bat- 
tery and wounding. R. Het. 97. | | 

But it is ſufficient, if it be in any degree material : as, if he be 
perjured directly in his anſwer in Chancery, tho' it be in a matter not 
charged by the bill. 5 Mod. 348. Semb. 1 Sid. 274. 106. | 
> _ be perjured in his teſtimony as to the credit of a witneſs. 
. 314 3 | 

But a man ſhall not be indicted for perjury, for breach of an oath 
of his office: as, a judge, ſheriff, bailiff, or other officer. : 
So, he ſhall not be indicted for perjury, if the matter be explained 
by another part of the anſwer, affidavit, &c. | 

Or, by a ſubſequent anſwer. 1 Sid. 419. | 


B 103.) By the f. 5 El. 9.] So, by the ff. 5 El. g. a perſon who 
procures any witneſs to commit wilful and corrupt perjury, in any 
cauſe 2 by writ, action, bill, plaint, or . in 
Chancery, ſtar- chamber, or any court of record, leet, frank- pledge, 
ancient demeſne, hundred, court-baron, or court of ſtannaries, or a 
witneſs in perpetuam rei memoriam, ſhall forfeit 40/. or ſuffer im- 
priſonment for half a year, and ſtand in the pillory an hour in full 
market, and be diſabled to be a witneſs, &&c. | 

And a perſon, who by ſubornation, or his own act, commits wil- 
ful perjury, &c. ſhall forfeit 20/. and be impriſoned for fix months, 
and be diſabled to be a witneſs; and if he have not 20 J. to be ſet on 
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the pillory in a market - place, Ac. and have his ears nailed, and be dit 
abled to be a witneſs ; a moiety of the forfeitures to the queen, a 
moiety to the party grieved, &c. | 1 
And upon this ſtatute the party 
3 Bul. 147. 1 
Perſons grieved ought not to join in the action another who does 
not appeat᷑ to be liggtieved. Per two F. 2 Leo. 12. „ 
So, the declaration is not good, unleſs it deſcribes the lands in 
regard of which the perjury was 3 2 Leo. 12. 5 
The plaintiff may ſue for a manifeſt perjury, as the party pri 
tho? the wende be eg Ley, 66, 7. » 7 EP, 


grieved ſhall have his action. 


So, an action for perjury lies againſt a Jew, tho' ſworn upon the 
Pentateuch only. 2 Keb. 314. | 
Or, a witneſs ſworn upon the book of common prayer, having the ; 
goſpels and epiſtles. 2 Keb. 314. [Cont. per Windham of a pfalm 1 
book only.] 5 
A perſon will be perjured within the /. 5 El. g. if he ſwears falſely | 
and poſitively in any trial, to the proof of the point in. iſſue. | 1 
Or, to a circumſtance which conduces to the proof of the iſſue, 2 
tho” it never was material whether fuch circumſtance were true: as, " 
that the beaſts of B. were in ſuch a cloſe, becauſe they have ſuch a Mt 
mark: where B. never uſed ſuch mark. Per tuo . Dad. cent. Pal. ” 
„ „ oo Of AU RIPE _ I 
But a man is not puniſhable by this ſtatute, if he perjure. himſelf i 
in an anſwer in Chancery, or the Exchequer, for it extends only t» a 
witneſſes. © 3 Inſt. 166. IR 4 6. 
In an anſwer by a defendant to interrogatories in the ſtar-chamber. a 0 
R. Tel. 120. Cre. El. 148. * 
Or, in a depoſition for one, who is a party to the cauſe a later: - 
as, where a man comes in upon aide prier. Dub. Tel. 22. filed 
Or, is added as a party by order in Chancery, upon a bill between the 
other perſons. R. Yel. 22. | | 0 
So, if the perjury be in the ſpiritual court; for it is excepted by court, 
the /t. 5 El. 9. | X | Way f 
| : * 
(B 104.) How it ſball be puniſhed. By indictment.] Perjury was . 
indictable by the common law. Vide aclion by the party grieved, ante, | llt! 


(B 103.) 


And an indictment lies for it in B. R. tho' the perjury was in 
another court. R. Pal. 294. 2 Rol. 244. 

So, an indictment, Ac. lies againſt a witneſs for perjury, tho' the 
party be convicted upon his evidence. Ley, 69. 

But an indictment does not lie, upon the ft. 5 El. g. for perjury 
by a witneſs, who depoſes for the king, in an information by tſe 
attorniey-general in the Exchequer. K. 2 Gro. 120. Adm. 20% 
212. : x 

Or, upon an indictment. R. 5 Co. 99. a. ; 
So, an indictment does not lie upon the ſtatute, for perjury in Þus 
own cauſe : as, upon a wager of law. R. Ney, 128. | 

So, it does not lie, where the perjury was not as a witneſs, or 1 
perpetuam rei memoriam: as, if perjury be committed in an anſwer and 
upon an examination to interrogatories in the ſtar- chamber. R. CH. 


. 148. Til. 120. Vide ante, (B 103.) i 
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If che perjury be in a court of Weſtminſter, and the party confeſs 
it; his confeſhon being recorded, he may bo ſet in the pillory, with- 
out indictment. 2 Mad. Ca. 179. ü 

Tho' the perjury was in C. B. Sc. 2 Mod. Ca. 179. 8 
An indictment for perjury ought to ſhew that it was dane volun- 
tarie. R. Sho. 190. 3 Inft. 167. | ROY EET 3 

It ought to ſhew the exact breach: and therefore, an indictment 
for ſwearing, that A. acknowledge that he was treated at N. ubi re- 
vera A. did not acknowledge, that he was treated at the city of N. is 


not a good breach. R. Sho. 335. 


That A. ſuborned B. to take an oath that ſuch a one was pre- 
ſent at a conventicle; without ſaying that B. ſwore ſo. Semb. 
3 Mod. 122. a | „ 

If the perjury be at a trial, it muſt ſhew, what was the iſſue, and 
how the evidence tended to the iſſue. R. Cro. El. 148. 2 Rol. 429. 

In an indictment for perjury committed at an admiralty ſeſſion, 
where the commiſhon was directed to A., B. and C. and others not 
named, of whom A., B. and C. were amongſt others 10 be one; the 
court will take it to mean that if either of the perſons named of the 
quorum were preſent, it would be ſufficient, ſtating that at ſuch a 
court J. K. was in due form of law tried upon à certain indiftment then 
and there depending againſt him for murder; and that at and upon the 
ſaid trial it then aud there became and was a material queſtion, whether, 
&c. are ſufficient averments that the perjury was committed on the 
trial of J. K. for the murder; and that the queſtion on which the 
perjury was aſſigned was material on the trial. Rex v. Dowlin, T. 
33 Geo. 3. 5 I. R. 311.) 21-40 i | 8 

Cn indictment for perjury aſſigned on an affidavit ſworn before the 
court need not ſtate, nor is it neceſſary to prove, that the affidavit was 
filed of record, or exhibited to the court, or in any manner uſed by 
the party. Rex v. Croſley, T. 37 Geo. 3. 7 T. R. 315] F 

(Verjury may be aſſigned upon the afſidavit of a ee, of the 
court, made in anſwer to a charge exhibited againſt him in a ſummary. 
way for having in his poſſeſſion blank pieces of paper with affidavit 
ſtamps and the ſignatures of a maſter extraordinary in Chancery, and 
another perſon at the bottom of the papers. Did. 

[It is no objection to ſuch an indictment that it is not ſtated where 
the court was holden, where the original application was made, or 
when the rule was made calling on the defendant to anſwer the 
aue - * venue being laid to the fact of taking the falſe 
oath, Bid.) 5 | 
| gh * ſtate a legal authority to adminiſter an oath. Doug. 156. 

K. 09.] | | ; 
There muſt be an allegation of time and place, which are ſome- 
mes material and neceſſary to he laid with preciſion, and ſometimes 
not. And where time is not material, it needs not be poſitively 
werred, and if under a videlicet, it may be rejected. 1 J. R. Jo.] 

If the perjury was before a commiſſioner of the Chancery, it muſt 
ſhew the commiſſion under the great ſeal, ſo that there was a power 
to take the oath. R. 2 Rol. 429. 5 
= there ought hs the ſame certainty in an information at com- 

aw, ag u | Sal. 514. | 

Va, W. 5 2 
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The indictment ought to ſhew, whether he committed the perjury 


3 


by ſubornation, or on his own accord. 3 Inf. 167. 5 
And ſhall ſay, falſo voluntarie & corrupte dixit ; for a concluſion, 
c commiſit voluntarium & corruptum perjurium, is not ſufficient 
4 Inft. 167. Op | 
[On perjury in an anſwer in Chancery, it is not neceſſary to pro 
the identity of the perſon who ſwore it, nor that any perſon ſwore it; T. 
it is ſufficient if his hand-writing is proved, and that the maſter proves 
that the juraf. was ſubſcribed by him (the maſter) as being ſworn be. a 
fore him. Rex v. Morris, T. 1 Geo. 3. 2 B. M.1189.] ex 
[By A. 23 Geo. 2. c. 11. in information or indictment, it is ſuf. 
ficient to ſet forth the ſubſtance of the offence, and before what cour R 
or perſon, with averment of the authority to adminiſter oath, and 
averment to falſify the matter wherein perjury is aſſigned, without w] 
ſetting forth the proceedings or the authority.) |; 
[So, for ſubornation.] | fot 
[Juſtices of aſlize may order a witneſs to be proſecuted, and aſſgn 
counſel ; and the proſecution ſhall be without tax, duty, or fee.) by 
[Perjury being committed in the booth-hall, within the limits of = 
ehe county of a city, on the trial of a cauſe before a jury of the county vie 
at large, the indictment may be found and tried by juries of th: Je 
county at large. Doug. 791.] | Co 
; [Perjury committed at the Old Bailey, on a trial before a Mida [ 
jury, is laid in, and tried by a jury of the city of Londen. Day, ws 
4. | | 
2 to action upon the ſtatute, vide ante, (B 133.) 3 
(B 105.) Iadictment for ſubornation.] So, an indictment lies for [ 
ſubornation. Vide ante, (B 104.) or | 
So, for giving 350 J. to A. to prove a writing given in evidence ir 
another to be forged ; for it tends to ſubornation. R. 2 Cho. 1, uf 
(B 106.) What judgment for perjury.) For the judgment upon 
indictment, or information for perjury at the common law, 1 
3 inf. 163. £ 
By conſequence of the judgment upon an indictment or info. 
mation for perjury at the common law, tlie party ſhall be diſabled 57 
from being a witneſs, till he bz pardoned. Sal. 5 14. Vide Tofagu, 4 
(A 4.) 3 LEES „ | for t 
In an indictment, or information for perjury, upon the ſtatute, tit 1 
judgment ſhall be to forfeit 20/7. and be impriſoned for fix months p 
without bail or mainprize, and his oath from thenceforth not to de ties? 
received in any court of record, until the judgment ſhall be reverſes 119. 
And if the offender have not goods or chattels to the value of 206 0 
then to be ſet on the pillory in a market-place, within the ſhire, C. 5 Am 
and to have both his ears nailed, and from thenceforth to be dt. Har, 
credited and diſabled for ever to be ſworn in any court of record, ut 10 77 


til the judgment be reverſed. Vide the ft. 5 El. g. 1 
And the diſability of being a witneſs, being part of the judg- 
ment, cannot be pardoned ; nor ſhall the party be reſtored, but by 

* reverſal of the judgment. Sal. 514. | | 
But judgment ſhall not be given, unleſs the party be preſent “ 
court. Skin, 684. | | Ti 
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y Tho! he be outlawed for it; for a capias ought to iſſue, upon 
which he ſhall be brought into court. Skim. 684. Sg 
k (B 107.) Conſpiracy. 


Juſtices of ojer and Zerminer have authority to inquire of confede- 
racies. 1 Sal. 174. 5 | 
And therefore an indictment lies for a conſpiracy of indicting for 
any offence temporal or eccleſiaſtical falſely, - tho* nothing be done in 
execution of the conſpiracy. R. 1 Sal. 174. | | 
As, for conſpiring to charge a man with being father of a baſtard. 
K. 1 Sal. 174. | 
Tho! it does not aver that he is innocent; for it ſhall be intended, 
where he charges falſely. 1 Sal. 174. . b | 
[One confpirator may be convicted after the other is dead, or be- 
fore he has pleaded. Rex v. Niccols, P. 18 Geo. 2. Str. 1227.] | 
(If ſeveral perſons, in order to get the rewards for apprehending 
' highwaymen, agree that one of them ſhall procure a man to rob 
another of them, which is done, they may be indicted, and on con- 


ha viction ſentenced to ſtand in the pillory twice, to be impriſoned ſeven 
2 years, and, till they find ſureties, for three years more. Macdaniel's 
Caſe, 121. T. 1755, Foſter, 121.] | : | | 
1½ Undictment for a conſpiracy falſely to accuſe a man of taking hair 
Non out of a bag, the goods of A. and exacting money and notes from 


him, as a compoſition for not proſecuting, lies before quarter-ſeſſions 
for a conſpiracy is a treſpaſs, and tends to the breach of the peace. 
Rex v. Riſpal, T. 2 Geo. 3. 3 B. M. 1320.] | 

[Such indictment is good, tho' it does not ſay, taking unlawfully 
or feloniouſly. id.] 7 


(B 108.) In what caſes Juſtices of Peace have no Authority, vide 
ante, (B 1. 3.) | 8 


(C) Conviction by Juſtices of Peace. 
insel (C 1.) In what Caſes neceſſary. 
Kabel 


nag, 


te, the 
nonths 
t to de 
verſel. 
of 20% 
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* a ſtatute inflicts a penalty, for an offence to be determined by one 
or more juſtices of peace out of ſeſſions, there muſt be a conviction 
for the offence before the penalty levied. Vide 1 Str. 127. 

And ſuch conviction ought to be made in due form. 

[Quzre, Whether a Fins can be convicted og two diſtinct penal- 
ties in the ſame information? Rex v. Salomons, E. 26 Geo. 3. 1 J. R. 
A | 

[Only one penalty can be incurred on the ſame day on the flat. 
Ann. c. 14. for the better preſervation of the game. Marriott v. 
Shaw, C. P. E. 4 Geo. 1. (Com. 274.) Rex v. Matthews, T. 10 Ann. 


rd, ui 10 Mad. 26. 49 
zul Nor, on the fat. 29 Car. 2. c. 7. © for the better obſervation of the 
ef g Lord's day.” Cripps v. Durden, B. R. T. 17 Geo. 3. Cowp. 640.) 
5 penalties may be incurred on the ſame day on the ff. 12 G. 2. 
c. 36. | haps | 
tit $19 > 3 | 
he T t2 [For 
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| [For ſelling books originally written and publiſhed here, and itte 
wards reprinted in any other country, and imported into this, if i. 
= of ſale be diſtinct. Brooke v. Milliken, B. R. M. 30 Ge. 3. 3 J. 
509. 


(C 2.) In what Manner. 


(C 2.) There. muft be a ſummons to the defendant.) A convidtion 
_ to be made in the manner the law requires. Pie ant, 
47.) : 

A conviction for the /aid offence, where there are two diſtin of. 
fences charged in the information, is bad. Rex v. Salomons, E. 26 6. 3 
1 7. R. 249.) | | 

[A conviction muſt be good in all its parts; the information muſt 
be ſupported by the evidence, and the judgment muſt be ſupported 
by both : a — for too little is as bad as a judgment for too 
much. Bid. 

In convictions the utmoſt ſtrictneſs and certainty are required, 
2 7. R. 471.J ; 

And therefore the defendant muſt be ſummoned before he be con- 
demned. | | | 

[But defect in the ſummons is cured by the defendant's appearance, 

Rex v. Fohnſon, M. 6 Geo. Str. 261.] 

If the conviction does not ſhew the defendant to be ſummoned, it 
ſhall be quaſhed. Mad. Ca. 41. 5 | 

So, if it does not ſhew a ſummons at a poſſible day: as, if he ſays, 
whereas A. was ſummoned to appear, and did appear on Tuch 
17th April, where the 17th April was Friday. R. 1 Sal. 181, Nad. 

Ca. 41. i ; i 

And where the day mentioned for appearance is impoſſible, his ap- 
pearance upon another day ſhall not be intended. 1 Sal. 181, Aa. 

Ca. 41. PT | | | 

[If the ſummons, appearance and conviction, be laid to be on 2 
day prior to the information and examination of the witnefs, it is bat, 

Rex v. Kent, M. 2 Geo. 2. Ld. Raym. 1546.) | | 

[In convictions the evidence muſt be ſet out. Rex v. Thed, A. 

x Geo. 2. Str. 919. Rex v. Lleyd, M. 8 Geo. 2. D. Per Hardwick 
C. J. It is fully ſettled. Str. 996. Rex v. Bryan, H. 11 Ge. 2. 

Andr. 81. Rex v. Vipont, T. 1 Geo. 3. 2 B. M. 1163. Doug|. 486. 

Rex v. Thompſin, T. 27 Geo. 3 2 J. R. 18. Rex v. Benwell, I. 
35 Gee. 3. G J. R. 75. Rex v. Clarke, E. 39 Geo. 3. 8 I. K. 220. 

[So, tis not ſimhcient to ſay, © the charge as ſet forth being proved 
on oath of A. and B.“ Rex v. Killet, B. 5 Geo. 3. 4 B. M-2003 
In orders it is not neceſſary.) . Mean 
[The evidence muſt be given in defendant's preſence, unleſs he 2 
confeſſes. Rex v. Vipont, P. 1 Geo. 3. 2 B. M. 1163. 5 [Ut is 
The offender ſhould be called on to plead to the charge, before ow 

any evidence in ſupport of it is given; but if the evidence is gel 1 

, tho' not in his preſence, and he confeſſes the offence, the f. f * n; 
regularity is cured. Rex v. Hall, T. 26 Geo. 3. 1 T. R. 320. We 

But it is ſufficient if enough appear to ſhew that the eyidence vat 5 bur 

given in the preſence of the defendant, without expreſsly Stating that 7 4 

2 was preſent at the time. Coup. 241. | > 3 
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And it is not ſufficient to read over the depoſition in the defendant's 
preſence ; the witneſs muſt be actually ſworn. and examined in his 
preſence. 1 7. R. 125. cont. 2 Str. 1240.] | 

[But if the defendant appear and plead, and the evidence be given 
on the /ame day, the court of B. R. will intend that the evidence was 
given in the defendant's preſence, unleſs the contrary appear. 2 T. R. 
18. Rex v. Lovet, H. 37 Geo. 3. 7 T. R. 152] 

[A magiſtrate ſhould ſtate all the evidence in the conviction, and 
not merely the reſult of it. Bid. | 

[In a conviction, if the defendant appear and plead, and the evi- 
dence be given on the ſame day, the court will intend that the evi- 
dence was given in the defendant's preſence, even tho! it be ſtated that 
the appearance was at A. and that the evidence was given at B. Rex 
v. Swallow, T. 39 Gee. 3. 8 T. R. 284.] 

[A defendant may be convicted of ſeveral offences in the ſame con- 02 
viction. Bid. ES 

[There muſt be a judgment in the conviction. 2 Burr. 1163.] 

If a conviction do not ſtate an adjudication, it cannot be ſupported, 
whether the puniſhment be or be not fixed by ſtatute, Rex v. Harris, 
E. 37 Geo. 3. 7 T. R. 238.] — | 

[Omiſſion of proof to ſhew the offence, within a ſtatute ſhall not be 
helpt, by the concluſion of the conviction, . contra formam flatuti. 
Dub. Skin. 562.] = OO 

If the defendant is convicted on the evidence of the informer who 
is entitled to part of the penalty, it is bad. Rex v. Tilly, T. 6 Geo. 
Str. 316. Rex v. Piercy, T. 10 & 11 Geo. 2. Andr. 18. Rex v. Blaney, 
J. 11 12 G. 2. Andr. 240. ] ä 

If the ſtatute requires that the conviction be by juſtices of the 
county where the offence was commited, it muſt appear on the con- 
rugs or it will be quaſhed. Bid. Rex v. Fohnſon, M. 6 Geo. 
Nr. 2 I.] N . 22 

If it appears on the conviction, that the witneſs ſwore generally 
that the defendant was guilty of the premiſes, it is bad; for he 
oY on hunſelf to ſwear the law. Rex v. Baker, T. 6 Geo, Str. 
316. | 
[Proof that the defendant * did keep and uſe a gun to kill and de- 
ſtroy the game” is ſuſſicient evidence to ſupport a conviction on the ' 
game laws, tho” the witneſs had his reaſon for believing it, that the 
gun was fired by the defendant, who was walking about a piece of 
_ at H. with that apparent intent. - Rex v. Davis, H. 35 G. 3. 

K. 177.] 5 | 

[If there be any evidence tending to prove the offence, the court of 
B. R. cannot judge of the degree of it, or control the maghtrate's 
determination upon that evidence. bid.) | | | 

Ut is ſutkcient in convictions, if there were ſuch evidence beſore a 
his as in an aCtion would be ſufficient to be left to a jury. 

Ad, | , 

On a queſtion of qualification of a defendant for killing game, the 
conricting magiſtrates may ground their opinion of his not being 
ce v qualified on the fact of the defendant's having on a former day ſworn 
ig tht * the income act to an eſtate under 100 J. a- year. Rex v. Clarke, 

„„ 2220] 8 
[And Lg * Tf 
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poor? Aid. 


0 


2 l F —— N * 


If juſtices acquit a defendant, againſt whom an information is 
laid before them for a penalty, the court of B. R. cannot reverſe the 
judgment, tho' the juſtices ſtate (on a return to a certiorari to remove 
the proceedings into B. R.) evidence which primũ facie is ſufficient to 
convict, and not any contradictory or explanatory evidence. Rex v. 
Reaſon, T. 35 Geo. 3. 6 J. K. 375.7] 

[A conviction ſhall be preſumed to be right, if it does not appear to 
be wrong; as, if one is convicted for obſtructing an exciſe- officer, the 


court will preſume it was in the day-time. Rex v. Theed, M. 11 6. 


2 Ld. Raym. 1375. Str. 608.] 


[Proceedings upon convictions muſt be in the preſent tenſe. Rex 


v. Roberts, M. 11 Ges. Str. 608.) | 
[But it is no objection to a conviction that it ſtates that the in- 
former came and gave the juſtices to be informed, c. in the paſt 
tenſe. 1 T. K. 320.] 2 
[In convictions for non-payment of money, (as collector of a turn- 
ike,) the ſum, and times when received, muſt be mentioned. Rex 
v. Catherall, P. 4 Geo. Str. goo.) | 
[An excuſe in a proviſo need not be taken notice of in a conviction; 


but if it is in an enacting clauſe, it muſt. Rex v. Bryan, M. 12 C. 2. 


Str. 1101. Andr. 289.] 
In convictions on negative acts of parliament, the particular 
qualifications mentioned in the purview of them muſt be negatively 


ſpecified in them; as, on the game laws, all the qualifications men- 


tioned in 22 & 23 Car. 2. Rex v. Jarvis, H. 30 Geo. 2. 1 B. M. 148. 
Doug. 345. Vide ante, (B 43.) Rex v. Pratten, H. 36 Geo. 3. 6 J. R. 


559.7 t 
15 needs not negative every particular qualification; that may be 


impoſſible from the nature of the caſe. 1 7. K. 129. 


[Where the proſecutor is not obliged to negative the exceptions in 
a ſtatute, and he negatives ſome of them only, that part of the in- 
formation will be rejected as ſurpluſage. Rex v. Hall, JT. 26 Geo. 3. 
s T. R. 320.] 5 5 | 
[If a conviction under the fat. 31 Ges. 3. c. 21. / 4. which enacts 
that all convictions againſt that act may be made out “ in the form vr 
to the felt following,” (giving the form,) contain all the ſubſtantial 
parts of the form preſcribed, it is good, altho' it contain ſomething 
more; for ſurpluſage will not vitiate a conviction. Rex v. Feferics, 
T. 32 Geo. 3. 4 J. R. 167. i 
[Where juſtices of peace are required by a penal ſtatute to diſtribute 
the penalty, on conviction, among certain perſons according to their 
diſcretion, they muſt adjudge what the ſeveral portions ſhall be: an 
adjudication that the forfeiture be difþ1ſed of as the law directe, is bad, 
2 I. R. 96. c 
[A tion adjudging a diſtribution of part of a forfeiture (which 
a ſtatute ſays ſhall be paid to the overſcers of the poor 7 the pariſh for 
the uſe of the poor of the pariſh) to the overſcers o the poor of a 


"townſhip, cannot be ſupported. Rex v. Prieft, H. 36 Geo. 3. 67. R. 


538. b | 
LA. Whether the conviction could be ſupported if it had appeared 
on the face of it that the townſhip ſeparately ntaintained its on 


8 [Convictions 
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Convictions ought to be conſtrued with ſtrictneſs, becauſe they 


muſt be taken to be true againſt defendant. Rex v. Little, T. 31G. 2. 


1B. A. 60g. Rex v. Corden, H. 9 Geo. 3. 4 B. M. 2279.] 

There muſt be an averment of the crime. id.] 8 

[If the information is that A. was found trading as a hawker, and 
offered to ſale, Oc. and A. confeſſes he offered to ſale in ſuch manner 
as is mentioned, this is not ſufficient z he muſt confeſs that he traded 
as a hawker, c. id.] | 

[A conviction for trading as a hawker without having a licence, in 


- 


' which the evidence ſtated is, « that he refuſed to produce a licence,” 1s 


good. Rex v. Smith, P. 4 Geo. 3. 3 B. M. 1475.) 

[Conviction of a hawker is good, tho' it doth not appear that he 
was ſummoned, that the witneſs was examined in his preſence, and 
tho! he does not ſwear him to be a hawker at the time of conviction, 


if it is ſet forth that he appeared and denied the guilt, and defired- 


no further time, and that he expoſed goods to ſale two days before the 
conviction. Rex v. Aiken, M. 6 Geo. 3. 2 B. M. 1785. 2 T. R. 18.1 

[A conviction on 5 Geo. 3. c. 14. for preſerving fiſh, muſt be on 
complaint of the owner, or he muſt ſhew his difſent to the fiſhing z 
the property muſt be proved on oath. Confeſſion of the offence does 
not ſupply theſe. Rex v. Corden, H. g Geo. 3. 4 B. M. 2279.] 


(If a ſubſequent ſtatute make an exception to a former one, it is 


incumbent on the defendant to ſhew, by way of defence, that he comes 
within ſuch exception. Rex v. Hall, T. 26 Geo. 3. 1 J. R. 322. 
[Feme-covert may be convicted for a crime which can be committed 
by her alone; as, for ſelling gin contrary to 9 Geo. 2. c. 23. Rex v. 
Crofts, M. 13 G. 2. Str. 1120.] ; pag 


[In a conviction on the lottery act of 22 Geo. 3. c. 47. the evi- 


dence muſt ſtate the offence to have been committed where it is laid, 


I. R. 241. | 


[A juſtice ought to give defendant a copy of conviction, if he de- 
mands it: it is a record, and he is entitled to it. Rex v. Midlam, T. 
5 Gea. 3. 3 B. M. 1720.] . „ | 
[If an order is good in ſubſtance, it is ſuſſicient, and it need not 
be literally ſo ſtrict as an indictment ; thus, an alternative charge, as 
ading in removing or concealing goods, (on fat. 11 Gee. 2. c. 19) 


is good. Rex v. Middlethur}t, T. 30 & 31 Gez.2 1 B. M. 399-]. 


[An order againſt a man for aiding in removing or concealing 


mo is good, tho” it doth not ſtate that the tenant removed them. 


The offence for which the party is convicted muſt be clearly with- 
in the ſtatute which inflicts the puniſhment adjudged in the conviction. 
Therefore, playing at bowls not conſtituting an idle and diſorderly 
perſon, under 17 Gee. 2. c. 5, a conviction for playing at bowls, 
which inflicted the puniſhment preſcribed by that ſtatute for idle and 
ciforderly perſons, was quaſhed. Cowp. 37.] 

[So, a conviction on the 22 Geo. 3. c. 47. for jnſuring a ticket in 
the lottery authorized by 25 Geo. 3. was quaſſied, becauſe the in- 


formation did not ſtate that the ticket on which the inſurance was 


made was a ticket in the fate lottery. 1 I. R.242.] . 
(If a ſtatute which creates an offence make part of the puniſhment 


the payment of the ce, thoſe mult be aſcertain d by the Fonviction, | 


otkerwiſe it will be bad. Cop. 60.] 
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[Where the conviction, after ſtating the evidence, ſtated *thereupen 
the defendant on, &c. at, &c. before me, &c. by the oath of one credible | 
witneſs, according to the form of the ſtatute, is convicted Z” it was 
holden to be an adjudication of the juſtice that he is convicted of the 

ence. Rex v. Thompſon, T. 27 Geo. 3. 2 T. R. 18.) 


(C 3.) Remedy upon an undue Conviction. 


A juſtice of peace is a judge of record; and if he acts within his 
juriſdiction purſuant to a ſtatute, his judgment on conviction ſhall 
not be avoided by B. R. nor the party in execution upon it ſet at 
large. Jon. 171. Fes | | 

But kk a juftice of peace does not purſue the ſtatute, his pro- 
cceding is void, and coram non judice ; and there ſhall be redreſ; by 

B. R. upon removal of the conviction or order before them by cer. 
 ttorari, Did. | 

[The court, on deciding on the legality of a conviction, cannot 
take cognizance of any fact contained in the certiorari, by which the 
conviction is removed. Rex v. Lifton, 1. 33 Geo. 3. 5 J. K. 338.) 

[The court refuſed to quaſh a conviction on the flat. 12 Gen. 2. 


. 28. directing the penalty to be diſtributed according to that act, 


tho' it appeared in the certiorari that the conviction was made at one 

of the ſeven public offices eſtabliſhed by the fat. 32 Geo. 3. c. 53. 

which directs that all penalties levied by the juſtices under that act 
ſhall be paid to the receivers appointed by the fame. 1bid.] 

Every conviction may be removed into B. R. by certiorari, unleſs 
when the power is expreſsly taken away by ſtatute, Doug. 549. 
And that, without writ of error. For. 171. 

[If a juſtice of peace convict a perſon of more than one offence on 
the /ame day in exerciſing his calling on a Sunday (contrary to 2 
29 Car. 2. c. 7.) it is an exceſs of juriſdiction, 4 which an action 
will lie, before the convictions are quaſned. Cowp. 640. ] | 

[A conviction on this ſtatute, for baking dinners on a Sunday, 

was quaſhed, becauſe bakers are not prohibited thereby for baking for 
their cuſtomers, Rex v. Younger, M. 34 Geo. 3. 5 I. R. 449. 2 Burr. 
87. | 

? 05 an information upon the fat. 7 Geo. 2. c. 19. J. 2. the defend- 
ant was convicted for having mixed the vapour of ſulphur and brim- 
ſtone with hops; and the conviction was holden good, it being 
deemed an offence within the ſtatute. Rex v. Pact, I. 35 Ge. 3. 
6 T. R.374-] | | | 

[Juſtices ought in all caſes to return fconvictions to the ſeſhons 
whether an appeal lies or not, that the crown may not be deprived ot 
its ſhare of the forfcitures: and when that is done a return of a copy 
to a certiorari is good 271, R. 285:] | 


D 1.) Seſſions of Juſtices of Peace. 


4 gory of peace may hold their ſeſſions for the adminiſtration 
of juſtice within their precincts. Vide Dalt. 650. c. 185. 

And their ſeſſions are petit, general, or quarter ſeſſions. 

An affembly of two juſtices, or more, (quorum unus,) not _— 
inquiry, but alſo to hear and determine, makes a ſeſſion. Tho 


73 374 J 4. <1. 


WW —_— wn 


„ Tho' the quarter- ſeſſion is a general ſeſſion, yet there may be a 


But if the arreſt be not in = ie curie, the court cannot diſcharge 


- after the clauſe of Zafter, and the firſt week after the tranſlation of 
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general ſeſſion of the peace at a different time. Lut. 911. 

The whole ſeſſion is but one day in law. Sal. 7. 
And if it be ſaid to be held the 20th and 27th of October, it will 
he bad. R. Sal. 605. | | 


Perſons eundo & redeund» to and from ſeſſions have the privilege of 


not being arreſted. . Semb. 1 Lev. 159. | 
And if ſuch perſon be arreſted in facie curiæ, the court will diſ- 
charge him. R. 1 Brownl. 15. 


him. 1 Brownl. 15. Semb. the writ of privilege of a cuftos 


2 hbrum Was pleaded to an action for an eſcape, and held a bad plea, ; 


Ray. 100+ | : | 
i | (D 2.) At what Time held. 

By the Pat. 12 R. 2. 10. juſtices of peace ſhall keep their ſeſſions 
in every quarter of the year at leaſt, and for three days, if need be. 


And therefore, by the far. 2 H. 5. 4. in the firſt week after the 
feaſt of $t; Michael, the firſt week after the Epiphany, the. firſt week 


80. Thomas the Martyr, and oftner, if need be. | 
But by the fat. 14 H. 6. 4. the juſtices in Midulgſex need hold their 
ſeſſions but twice a year. 


(D 3.) How ſummoned. | 
If a ſufficient number of juſtices of peace and others aſſemble, they 


may hold a ſeſſion, tho' not ſummoned by precept. Lam. 375, 376» 


1448 


juſtices. Lamb. 375. l. 4. c. 2. 


Otherwiſe, none ought to be puniſhed for default of appearance. 
Lamb. 376. J. 4. c. 2. 1 


And a precept by one juſtice is not ſufficient, tho“ it be by the 


cuſtos ratulorum ; for he has no other authority for this purpoſe than 
as a juſtice of peace. Lamb. 377. J. 4. c. 3. 


And a precept by two juſtices cannot be ſuperſeded by other juſtices- 


of peace. Lamb. 378. J. 4. c. 2. | 
Let, if two juſtices make a precept for a ſeſſion, two others may 
make a precept for a ſeſſion at another place. Lamb. 379. I. 4. c. 2. 


And the proceedings at both places are good, for they are of equal — 


authority. Bid. 


peace. Crom. 
And it may 


J. 10). ö. 


107. 6. (Vide Lamb. 378. J. 4. c. 2.) 
directed to the juſtices, or to the ſheriff, Crom. 


The king I a ſuperſedeas to a precept of two juſtices of 


[If the ſeſſions is -once dropt and not adjourned, it cannot be re- 
ſumed. Rex v. . % Torrington, T. 22 & 23 Geo. 2. B. S. C. No. 105. 


Rex v. Polſted, H. 20 Geo. 2. Str. 1263.3 


(D 4.) Who ought to attend. 


D 4.) Cuftos rotulorum.] By the commiffion in a coun | the as 
ulorum ought to attend at the ſeſſions with records, &. 1 * 
| Y 


But the regular courſe is, that it be ſummoned by a precept of twa _ 
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By the /. 37 H. 8. 1. reciting, that the lord chancellor b 
of his office had the — of the cigſtos rotulorum in has — 
Sc. no perſon ſhall be appointed, but ſuch as hath. a bill 6 ed by 
the king, to whom the chancellor ſhall make a commiſſion to cuftas 
rotulorum, till the king aſſign another by bill, &c. to hold by himſelf 
or ſufficient deputy learned in the law. | 


But by the fat. 3 & 4 £9. 6. 1. the lord chancellor, &c, may ap- 


point the caſſos rotulorum to exerciſe by himſelf or deputy, as before 
37 H. 8. without bill ſigned by the king. | 

Provided the archbiſhop of York, biſhops of Durham, Ely, chan. 
cellor of the duchy of Lancaſter, or any corporation, or other who 
have authority by patent, or otherwiſe, to conſtitute a cuftos ratulowum 
for any place, may ſtill do ſo. | © 

And there was the ſame proviſo in the fat. 37 H. 8. 1. 

And now, by the flat. 1 W.& M. 21. / 4. the cuftos rotulirum 
ſhall be appointed as directed by the far. 37 H. 8. 1, | 
Alfter juſtices of peace were made judges of record by the fot. 
34 Ed. 3. 1. it was convenient that the king ſhould appoint one in 
the commiſhon to have the cuſtody of the rolls and records of the 
court, who is the cu/tos rotulorum. Per Holt, Sho. 5 28. 


And thereupon, the chancellor virtute officit, without other war- 


rant, makes a commiſſion or grant to him to be cu/tos rotulorum, which 
was virtually the appointment of the king, for the commiſſion was in 
the king's name. Per Holt, Sho. 529. | 
But all the records of the ſeſſions of the peace are, in reputation of 
law, in the cuſtody of all the juſtices; and a certiorari to remove 


any of them is directed to the juſtices generally. Per Holt, Sho, 528, 


529. - 
And the king ſhall not make a perſon, not in the commiſſion, 
euftos retulorum. Sho. 529. | 


O 5.) Clerk of the peace.) By the ft. 37 H. 8. x. reciting, that the 
cuſtos rotulorum uſed to appoint the clerk of the peace, &c. the 
euftas rotulorum ſhall in every ſhire appoint ſuch able perſon, inſtructed 
in the law, as ſhall be fit for the office, during ſuch time as he con- 
tinues cos rotulorum, ſo he demean himſelf juſtly, Cc. to exerciſe 
by him, or his deputy learned in the law, and admitted. as ſuch by 
the cuftos rotulorum. by | 

And by common equity, the c/tos rotulorum, having the cuſtody 
of the records, ought to appoint the clerk with whom they ſhall be 
entruſted. Per Holt, Sho. 530. | 

By the fat. 1 V. & M. 21. / 5. the cuſſos ratulorum ſhall appoint 
a clerk of the peace, able and reſiding in the fame county, to execute 
the office by himſelf, or ſufficient deputy, and to receive the fees, 
ec. as long as he ſhall well demean himſelf in the ſaid office. 

And therefore, a cuflos rotulorum having made a clerk of the peace 
ſince this ſtatute, he has the office for life quamdiu ſe bene geſeri. 
R. Tr. 5 V. & M. Harcourt ane Fox, and afterwards affirmed in 
Parl. 1 Sho. 427. 506. 5 16. 536. (Vide Sho. 556.) Ca. Parl. 163, 4 

4 Mod. 167. . | 

And the cuftcs rotulorum cannot make him for years, or durait? 

bene placito, or for the continuance of his office. Per Holt, Sbo. 535. 
e may be made without deed ; for the cle rotulorum has but a 
nomination, R. S. 467. Hut 


N * 
Pa 
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But by the f. 1 V. M. 21. / 6. if a clerk of the peace miſde - 
mean himſelf in his office, and a charge in writing of his miſde- 
meanors be exhibited to the juſtices at the general quarter- ſeſſions, on 
examination and due proof openly in the quarter-ſeſfions, they may 
ſuſpend or diſcharge him; and the cuflos rotulorum may appoint 
another 3 or, if he refuſe to do ſo before next quarter-ſeſſions, the 
juſtices of peace at their general quarter- ſeſſions may do ſo. 5 

And if the cuſtos rotulorum ſell, or take bond, Cc. for any reward, 
&e. directly or indirectly to himſelf, or any other, for his appoint- 
ing ſuch clerk of the peace, both ſhall forfeit double the value of the 
ſum given, and are diſabled to hold their offices: and the clerk of 
the peace ſhall in open ſeſſions ſwear, that he hath not, nor will give 
any ſuch reward, Oc. 008 | 

And therefore, where he extorts in his fees, or commits other miſ- 
demeanor in his office, articles may be exhibited againſt him before 
the juſtices at the quarter- ſeſſions, and ofon proof of them in a ſum- 
mary way, he ſhall be ſuſpended or diſcharged. Mod. Ca. 192. | 

And the forfeiture ſhall not be purged, by ſurrender of his office 
to the cuftos rotulorum, and taking a new grant. Mod. Ca. 193. 

And if he be ſuſpended or diſcharged by the juſtices, the cuffos 
ratulorum cannot make a grant to the ſame perſon. Per Holt, Med. 
Ca. 193. pu | 8 

If he be charged before the juſtices at quarter-ſeſſions, and the 
matter is adjourned to another ſeſſions, he may be there convicted, 
_ tho' the ſame juſtices were not then preſent. Mod. Ca. 192. 

So, if a clerk of the peace refuſe the delivery of the rolls to the 
clas retulorum, he may be indicted, and, after conviction, removed, 
and ſhall not be reſtored by mandamus. Per three J. Holt cont. 
4 Mod. 32. e e | | 

But without articles, or complaint in writing, he cannot be re- 
moved. R. $h9. 282. | 

And the facts, alleged by the articles, muſt be charged with the 
ſame certainty as in an indictment. R. Mod. Ca. 192. | 
And if the conviftion be, for cauſes not charged with certainty, or 
not chargeable againſt him as a miſdemeanor in his office, it may be 
removed by certiorari, and quaſhed in B. R. Mod. Ca. 192. 

Yet, after a conviction quaſhed, he may be charged de novo. Per 
Halt, Mod. Ca. 193. ; 21 ö 

[When clerk of the peace is removed by quarter-ſefſions, on 1 V. 

M. c. 21. it is not by conviction, but by order, and the evidence 
need not be ſet out. Rex v. Lloyd, M. 8 Geo. 2. Str. 996.] 

(D6.) Sheriff By the commiſſion the ſheriff ſhall attend at the 
ſeſſions ; and ia it is commanded him by the precept made to ſummon 
the ſeſſions. (Vide Lamb. 377. J. 4. c. 2.) | 


(D 7.) N conſtables, bailiffs.]. By the precept far 
ſummoning the ſeſſions, it is commanded” to the ſheriff, guad ſcire 
faciat omnibus coronatoribus, ſeneſchallis, conflabularits, ſub-conſlabulariisy 
& ballivis, quod ſiut tunc ibi, & c. (Vide Lamb. 377. l. 4. c. 2.) 
„And if they do not appear, the juſtices of peace may amerce them. 
(Vide Lamb. 391. 2 4+ Ce 3.) | | 
3 : (8) 
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Ds.) Furs.) By the precept it is commanded to the ſheriff 


quod venire faciat tam 24 probos & legales homines de guolibet hundreds, 


4 


(Vide Lamb. 377. I. 4. c. Z.) 2 | 

By the f. 3 H. 8. 12. pannels returned for the body of the county 
at open ſeſſions, c. may be reformed by the jultices of peace, by 
adding to or taking from the pannel ; and the ſheriff ſhall return the 


quam 24 milites & alios probos & legales homines de corpore comitaths, &c. 


pannel ſo reformed, on pain of 20/. a moiety to the king, 2 moiety 


to the proſecutor. + 
By the /. 11 H. 4.9. indictments ſhall be by inqueſts returned by 


the ſheriff, &c. without nomination of the party or any perſon, of 
which none ſhall be outlawed, or fled to ſanctuary for treaſon or 


felony, 
(D g.) Proceedings there. 


At the ſeſſions, offences ſhall be proſecuted by preſentment, in. 
formation, or indictment. | 5 
If a ſtatute gives a penalty, to be recovered before juſtices of peace, 
without ſaying, in what manner, it muſt be by bill. Per Holt, Sul. 
606. 8 | 
[Where quarter- ſeſſions have not original juriſdiction, conſent of 
parties cannot give it to them. Rex v. Hartſhorn, H. 32 Ge. 2. 
2 B. M. 745.] 8 
The ſeſſions of a city have juriſdiction to hear and determine in- 
dictments on 5 El. c. 4. Rex v. Strong, H. 30 Geo. 2. 1 B. M. 251.) 
[if on an indictment for treſpaſs the nec mn ad diverſas felonias 
tranſgreſſiones, & c. audiend. & terminand. aſſign. be omitted, it does 
not appear that they have any juriſdiction, and the indictment will 
be quaſhed. Rex v. Carter, J. 7 Geo, Rex v. Straw, H. 10 Geo. Str, 
442. | 
2 have a right of judging, upon appeal, with the ſame latitude 
of diſcretion as the two juſtices had. Rex v. Gayer, H. 30 Ge. 


3 B. ML. 245-] _. 2 1 
[They need give no reaſon in their orders, and it ſhall be preſumed 


they acted on proper grounds; if they expreſs their whole reaſons, 
and if they are bad, their order is bad; but tho' the reaſons ſet forth | 


are bad, yet if the court is not obliged to judge them their whole 
reaſons, it will preſume they had others, and good ones, and their 
order is good. Bid.) | 

[In all orders of ſeſſions, the commencement muſt be ſhewn ; but 
there is no neceſſity of ſetting out all the particular adjournments. 


Rex v. Middleſex, H. 11 Geo. 2. Andr. 101.] | 
An order made at an adjourned ſeſſions muſt ſhew that the ſcl- 


ſons commenced within the time preſcribed by the act. Saint Michal, - 


Norwich v. Saint Matthew, Ipſwich, P. 2 Geo. 2. Str. 831.) 
[So, on an indictment ; which, for want of it, ſhall be quaſhed. 


Rex v. Saunders. Or, judgment on it arreſted after verdict. Rex v. 


Fiſher, P. 3 Geo. 2. Str. 865.) 


[The ſeſſions, on an appeal, muſt make a direct and final judgment 
themſelves, and cannot refer it to the judges of aſſize. Rex v. 
ing, M. 8 Geo. 2. B. R. H. 79. ] | | 

"But they may adjourn the determination by a proper adjournment 
Bid. wh hut 


„ 
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But if the order of ſeſſions only refers the matter to the judges of 


affize, who decline intermeddling, and the ſeſſions afterwards make 


eder, it is void, as not being a proper adjournment. Rex v. 
Reading, M. 8 Geo. 2. B. K. H. 79.1 | 
[On indictment, where they proceed as a court of record, at com- 


mon law, they muſt make regular continuances; but Semb. on orders, 


it is not neceſſary. Bid. | 
[In orders, © whereas a preſentment has been made to us, where- 
by it appears to us,” is ſufficient. Rex v. Middleſex, H. 11 Geo. 2. 
ndr. 101. | | 
"Hors nein juriſdiction to diſcharge apprentices; but the order 
muſt ſet forth that the maſter appeared or was ſummoned. Rex v. 
Gill, H. 5 Geo. Str. 143. | = N 
Cannot ſet aſide aſſignment of an apprentice bound out by the 
juſtices. Rex v. Barnes, E. 3 Geo. Str. 48.) 5 7 
If juſtices at ſeſſions iſſue a warrant for taking any one, it muſt be 
ſhewn that the ſeſſions continued by adjournment till the taking. 
R. 2 Lev. 229. | 3 bt ee 
[By the fat. 10 11 V. 3. c. 8. the proprietors of _— 
ſhares in the river Tone are created a corporation with certain funds, 
directed to keep an account of their receipts and diſburſements, 
which ſhall every year be examined, flated, corrected, and allowed by 
the biſhop of B. and W. and the juſtices of peace for the county of 
Somerſet, or any five or more at their firſt general quarter-ſeſſions af- 
ter a certain day, at which time they are to direct a diſtribution of 


the ſurplus profits, if any; held that the ſeſſions in one year have no 


authority to reviſe or correct any errors in the accounts, upon 
which a balance had been ſtruck and allowed at the ſeſſions in any 
preceding year. Rex v. Tone, J. 39 Geo. 3. 8 J. R. 286.] ä 


D rc.) Preſentment.] As to preſentment, vide Indictment (B). 
D 11.) Information.) As to information, vide title Information. 


D 12.) Indifment.) Juſtices of peace may take indictments of 
all things within their commiſſion, or within the ſtatutes of, which 
they can inquire. Vide ante, (B 1. —Vide title Indictment. f 

But indictments of things out of their cognizance they ought to 
reject. Vide ante, (B 1.) | 1 

By the ,t. 1 Ed. 4. 2. juſtices of peace ſhall proceed on indict- 
_ and preſentments taken at the ſheriff's turn, and delivered over 
to them. | | | | 

But not upon an indictment taken before a coroner, juſtices of 
ger and terminer, or others, except themſelves or other juſtices of 
peace, or in the ſheriff's turn. | 

D 13.) Traverſe.) A traverſe before juſtices of peace ſhall not be 
tried the ſame day, as it may before juſtices in eyre, or gaol-delivery. 
R. Fon. 379. R. Cro. Car. 438. 448. Cont, 2 Cro. 404. Ft 
2 Inft. 568. —Vide Indictment (L). To 

Juſtices of peace cannot try it the ſame day, unleſs by conſe n. 
K. 18d. yg. 334 : 

But 
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But juſtices of oyer and terminer, as well as of gaol-deliy 

try it the ſame day, without afſent, R. 1 Sid. 335. 2250 ww] 

4 If. 164. ä 8 | 5 
So, juſtices of peace in capital caſes, where the offender is in 


_ cuſtody. Semb. per Cur. ; but the Reporter makes a Quære. 1 Sid. 355 
Acc. 2 Inft. 568. 4 Inſt. 164. f - 


D 14.) Arraignment.] Juſtices of peace may arraign felons, 
(Vide Dalt. 653. c. 185. Lamb. 541, 542. J. 4. c. 14.) Vide India. 
ment (M). | | LS 
And iſſue a venire facias returnable at the ſame ſeſſion, (7;1, 
Lamb. 543. I. 4. c. 14.—Vide alſo Dalt. 645. c. 185. Semb. cont, 4. 
10 Fuſtices of Peace, but acc. as to Juſtices of Gaol-Delivery.) 

And grant their clergy. Lamb. 543. J. 4. c. 14. 

By the fat. 34 H. 8. 14. juſtices of peace may write to the clerk of 
the crown in B. R. to certify an attainder, outlawry, or conviction; 
which he ſhall do without delay, on pain of 40s. | 

But they cannot deliver the gaol by proclamation, as juſtices of 
gaol-delivery. Lamb. 542. I. 4. c. 14. | 

Nor, take an appeal. Lamb. 542. I. 4. c. 14. 

Nor, award a venire facias matrones, if a woman be enſcint. (Vide 


Lamb. 543. J. 4. c. 14. Dub.) 


(D 15.) Judgment, execution, &c.) If a man be convicted before 
Juſtices of peace, for a treſpaſs, riot, &c. where no certain penalty 
is inflicted by ſtatute, he ſhall be fined at the diſcretion of the juſtice, 
Vide Indictment (N). | 
But by Mag. Ch. g H. 3. 14. nullus liber homo amercietur, niſ ſ. 
cundum modum delicti illius, ſalvo contenemento, & c. 

And by the f. 1 V. G M. 1. /. 2. no exceſſive fines ſhall be in- 
poſed, nor unuſual puniſhments inflicted. | 

If a man be convicted before juſtices of peace for an offence, upon 
which a certain penalty is inflicted, the juſtices muſt purſue the 
ſtatutes in their judgments; and cannot alter or mitigate it upon con- 
feſſion. | 

And if treble damages, Ec. are given to the party, the juſtices of 
peace may afleſs them. Adm. Cro. Car. 448. - 
But they ought firſt to inquire by a jury of the damages, and then 

give treble the damages found. R. Cre. Car. 448, 9. 8 | 
If the defendant be preſent, he ſhall be impriſoned till payment of 


/- 30. 


ſaultir 


ployec 

the fine. 2 Cro. 404. of his 
If he be abſent, a capias pro fine ſhall iſſue; and ſo to an outlawry. [Ne 
By the fat. 5 1 H. 3. de Scac. all juſtices, commiſſioners, and others, withor 
ſhall deliver into the Exchequer, at Michaelmas, all eſtreats of fines and ſue 
amerciaments taxed before them; which ſeems to extend to juſtices E. 38 


of peace. 

But by the ft. 14 R. 2. 11. juſtices of peace ſhall make duplicate“ 
of their eſtreats, and deliver one part to the ſheriff to levy the money: 
Oe. | | | | 

If a fine be impoſed without cauſe, B. R. upon a certiorar: mf 
diſcharge it. R. 1 Fent. 336. 5 

If it be exceſſive, B. R. may mitigate it. P. 1 Vent. 336. 3. 


5 
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By the . 34 H. 8. 14. the clerk of the peace ſhall certify into B 
N. all attainders, outlawries, and convictions before juſtices of peace 
within forty days after; or, if not in term, in twenty days of the 
next term, on pain of 40. 

By the ft. 21 H. 8. 11. juſtices of peace may grant a writ of reſti- 
tution for ſtolen goods, if the felon be convicted before them, by the 


evidence, or procurement of the owner, or party robbed. 


(D 16.) Within what time actions may be brought again juſtices of the 
peace for miſconduct in their office —By the ff. 24 Geo. 2. c. 44. it is 


enacted, that no writ ſnall be ſued out againſt, nor any copy of any 


proceſs at the ſuit of a ſubject ſhall be ſerved on any juſtice of the 
prace for anything by him done in the execution of his office, until 
notice in writing of ſuch intended writ or proceſs ſhall have been de- 
livered to him, or left at the uſual place of his abode, by the attorney 
or agent for the party who intends to ſue or cauſe the ſame to be ſued 


out or ſerved, at leaſt one calendar month before the ſuing out or ſerv- 


ing the ſame; in which notice ſhall be clearly and explicitly contained 
the cauſe of action which ſuch party hath or claimeth to have againſt 
ſuch juſtice of peace.“ | | | 

[The lord of a manor, who is alſo a juſtice of the peace, is entitled 
to this notice in an action brought againſt him, for taking away a 
gun in the houſe of an unqualified perſon, becauſe it will be preſumed 
that he aCted as a juſtice. Briggs v. Evelyn, C. P. T. 32 Geo. 3. 
2 H. Bl. 114.) 5 : 

[A churchwarden taking a diſtreſs for a poor's-rate, under a war- 
rant of magiſtrates, is entitled to the protection of this act, in 
having the magiſtrates made defendants with him in an action of treſ- 
paſs. Harper v. Carr, B. R. E. 37 Geo. 3. 7 T. R. 270. 

(By / 6. no action ſhall be brought againſt any conſtable, head- 
borough, or other officer acting in obedience to juſtices' warrant till 
demand made of the copy of the warrant and refuſal thereof, c.] 

An action of replevin to recover damages is within the meaning 
of this ſtatute. Pearſon v. Roberts, C. P. H. 28 Geo. 2. Willes, 668. 
Mikuard v. Caffin, C. P. M. 20 Geo. 3. 2 Bl. 1330. contra. Vide 
Harper v. Carr, B. R. E. 37 Geo. 3. 7 T. R. 274.) | 

[An exciſe officer is entitled to notice under = 23 Geo. 3. c. 70. 
Zo. before an action of treſpaſs can be brought againſt him for aſ- 
laulting an innocent perſon, whom he ſuſpected to be a ſmuggler em- 
ployed in running goods, if done bend fide in the ſuppoſed execution 
of his duty. Daniel v. Wilſon, B. R. M. 33 Geo. 3. 5 J. R. 1.) 

[No action can be brought for any act done by him in that character 
without giving him a month's notice of the 4writ or proceſs intended to 
be ſued out, as well as of the cauſe of aficn. Lovelace v. Curry, B. R. 
E. 38 Geo. 3. 7 T. R.631.] 
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L E E I. 
(A) Leet; Sheriff's Tourn. 
HE Leet is ſo called of the Saxon word gelethian, convenire. 


T 4 Inft. 261. | | 

And it 8 the View F4 Frankpledge, becauſe all reſiants with- 
in the leet were divided in decennies, viz. corps of ten families, and 
each of the decennie was pledge for the other, quod ſtaret legi, &c. 
whence the chicf of the principal family was named capetalis Plegins, 
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| the others, franci plegii ; and the court where they appeared, viſ 
 franci plegii. 6 Co. 77. b. 2 Infl. 73. | | 5 
The ſheriff's leet, or the tourn, (out of which all other leets are 
derived, ) is the moſt antient court. 1 Rol. 541. J. 5. 10. 2 Infl. 72. 
The tourn and leet have the fame ſtyle and juriſdiction. 2 I. 
71, 72. 4 Inf. 260. Cont. 18 H. 6. 13. 5. 
The tourn is a court of record held before the ſheriff. 4 Inft. 260. 
And the ſheriff himſelf is the judge. | 
And ſhall have all fines and amerciaments there. = 
By the . M. Ch. 9 H. 3. 35. the ſheriff ſhall have his tourn only 
bis iu anno & in loco conſueto, viz. ſemel poſt Paſche, & iterum poſt feſtum 
S. Mich. et viſus franc. pleg. fiat ad feftum S. Mich. which is meant of 
a view at the tourn. 2 If. 72. I | 
By the ff. 31 Ed. 3. 15. ſemel 2 menſem poft Paſche, & iterum 
infra menſem poſt fæſtum S. Mich. otherwiſe the ſheriff ſhall loſe his 
tourn for the time. | | 
The ſheriff may hold his tourn at any place within the county where 
he pleaſes. Y | 2 
The juriſdiction of the tourn is the ſame with the juriſdiction of 
the leet. Quod vide pot. (LI, c.) 
But the tourn by MH. Ch. 9 H. 3. 17. ſhall not hold pleas of the 
crown. 3 5 | 
So, it ſhall have a view of frankpledge only /emel in anno, after 
| Eafter. ¶ Michaelmat in the ſtatute.] 2 Int. 72. 
9 So, the tourn cannot inquire of a matter within the precinct of 
another leet, tho' it be not preſented there. 4 Inf. 261. 


2 (B) Leet derived from the Tourn. 


IL 1 leet is a court of record derived out of the ſheriff's toum. 
6/5 2 Inft. 71. | 

And ſhall be held before the ſteward ; for he is the judge of the 

court. 4 Inst. 261. R. 6 Co. 12. 1 Rol. 541. J. 14. 2 Infl. 143. 
So, there may be a court by preſcription in the nature of a lect. 
Semb. 1 Les. 217. | | 

A leet may be claimed by charter, or the king's grants 

Or, by preſcription, which ſuppoſes a grant; for it ſhall be intend- 
ed that the king granted to the lord of the manor to have a view df 
the pledges and tenants refiant within his manor. Co. L. 1146 

2 Iift. 71. | 
o, it may be claimed as appurtenant to a manor, hundred, Off 
2 Leo. 74. Per And. 1 Leo. 218. 

And if it belongs to an hundred, by a grant of lands in a vill parcel 
of the hundred, with all leets præmiſſis ſpectan. & pertinen., the grat- 
tec ſhall not have a leet within ſuch vill. R. Mo. 427. 

So, if it belongs to a manor, and the king purchaſes two pa 
of the manor, the leet remains to the third part. 1 Bendl. l. 30. 
1 And. 26. | | 

So, if the king grant a lect to the lord of a manor, who after- 
wards enfeoffs another of the manor without mentioning the lect, le 
retains it. Dy. 30. ö. 8 

Bat a man ſhall not have a leet in his manor within the leet of 
another ſcigniory. 1 Rel. 541. J. 10. 72 
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yet, there may be a ſuperior leet, at which. the reſtants in an in- 


ferior leet ought to be attendant. R. 2 Cro. 583. Dub. Cre. Car. 75. 


1 BE eee eee IO 2s » 
Or, by cuſtom, the reeve and four reſiants ought to attend, and no 


others. 2 Cro. 583: 5 1 . 
And at the ſuperior leet, a nuiſance in a vill, where the inferior 


leet is, may be preſented, if it be not preſented in the inferior. R. 


2 Cre. 551, = | 2 ; 
But that muſt be ſpecially pleaded. R. 2 Cro. 55 1. 


(C) At what Time it ſhall be held. 

THE leet ſhall be held at the time aſſigned by charter. Adm, 
2 Sand, 201. 2 0 9%. Onan | | 8 
Or, by preſcription, it may be held at a certain day ſemel, or bis in 
ann. 2 Infl. 72. or ſepius. R. 2 Leo. 28. Cro. El. 125. 

Or, upon a reaſonable ſummons. 2 Int. 127. 

Or, it may be preſcribed to be held ſemel in anno, upon which the 
lord may hold it when he pleaſes. Per three F. 2 Leo. 74. 

So, if the king grant it to hold /emel in anno, without aſcertaining 


the time. Per two J. 2 Leo. 75. 2 | 
But if the charter or preſcription does not direct otherwiſe, by the 
equity of the At. M. Ch. 35. it ſhall be held within a month after 
Eafler, and a month after Michaelmas. Adm. 2 Sand. 290. 
And it ſhall be within a lunar month. 2 Cro. 167. Vide Ann (B). 
If the lect does not appear to have been held at the lawful time, an 
indictment or preſentment there will be void. Sz. P. C. 84. . 


If it be alleged infra menſem, viz. 12th Nov. it is void, for the 


12th Nov. appears to be more than a month after Michaelmas. R. 
2 Sand. 290. 1 Vent. 107, | . don 

If the viz. be rejected, then no day appears, and it might have 
been upon a Sunday, which is not dies juridicus. 2 Sand. 291. 


So, infra menſem P. or Mich. is uncertain; for it might be before | 


as well as after. D. Cro. Car. 275. Jon. 300. 
(D) At what Place. 


THE leet may be held at any place within the ſeigniory, where the 


lord pleaſes. Kit. 44. ö. 


(E) Who ought to do Suit there. 


AFTER the leet ſummoned by a reaſonable garniſhment, and the 
ſtyle of the court entred, and three proclamations made, (of which 


vide Copyhold, (R), Cc.) the ſuitors and reſiants within the leet ſhall . 


be called. Kit. 6.) Vide Copyhold, (K 13, Cc.) : 
All refiants within the leet of the age of twelve years (except ecele- 
ra —_— woes and barons of the realm) ought to do ſuit in 
© let, within which they are converſant, in perſon. 2 IH. 9g. 121. 
Vide Copybeld, (K 16.) e 1 £85 8 2 
2 aſter the age of twelve years, ſhall be ſworn there to the king. 
Lit. 68. b. Vide Allegiance, (B 1. 
: | 191 1 2 / : Tho 
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Tho he reſides upon lands which belonged to an abbey which was 
exempt, and there be a grant of the privileges of the abbey, k. 
2 Kal. 56. © 1125 | $i | 

If a ſuitor does not appear at the leet, he ſhall be amerced, and 
not diſtrained. 2 Int. 118. Vide Capybold, (K 17.) g 

So, the king cannot grant to another that he ſhall not do ſuit. 
2 Rel. 50. N . 

So, one cannot do ſuit by attorney; for the /. Mert. 20 H. 3. 10. 

does not extend to ſuit real. 2 Ist. 99. | by 

If a man's houſe be within two leets, he muſt appear where hiz 
bed is. 2 1nft. 122. 1 

If he has a family in two leets, he muſt appear where his perſon is 
commorant. id. 

A ſervant is reſiant where his maſter is. A. 33. 6. 


(F) Inqueſt in a Leet. 


FTER the ſuitors called, and the eſſoigns entred, the jury ougli 
to be impannelled and ſworn. Kit. 7. 
: An inqueſt in a tourn or leet to make an indictment, or preſent- 
ment, ought to be twelve at leaſt. 2 If. 387. 
Pide pgſt. (G1, 2.) 


(G 1.) Preſentment in the Leet. 


BY the A. W. 2. 13 Ed. 1. 13. no indictment or preſentment in 3 
= tourn,' or leet, ſhall be but by twelve at leaſt. 2 nf. 38; 
Kit. 7. 44. b. W 
If there are not twelve preſent in the leet, a ſtranger may be ſworn 
upon the inqueſt. Az. 7. 44, 45. 6. 

And the ſteward may compel a ſtranger travelling within the lee: 
to be ſworn. 1 Rol. 542. J. 19. 

So, the ſteward may compel the inqueſt. in a leet to be ſworn; 
for the ff. of Marlb. 52 H. 3. 22. does not extend to it. 2 J. 143. 

If the jury refuſe to preſent defaults of which they are informed, 


X the ſteward may fine them. Kit. 41. 6. 80 
[The jury cannot preſent things ſubſequent to their ſwearing, W 
Semb. Moore v. Wicker, M. 11 Ges. 2. Andr. 47. J] W 
By the . W. 2. 13. the jurors ought to put their ſeal to the pre indié 
ſentment im a tourn. | 2h 
[Inquiſitions for offences where the party cannot be apprehended, W 
need not be ſealed ; for V. 2. c. 13. relates only to ſuch as ale 3 1 
foundation for impriſonment. Nor need they be indented; ſor 80 
1.74. 3. fiat. 2. c. 17. relates not to preſentments which were to be Y 1 
proceeded on in the leet, but to ſuch as were to be delivered ot t0 
the juſtices. Celebrocke v. Ellia, H. 6 Geo. 3. 3 B. M. 1859. 
here may be a preſentment for a nuiſance, Cc. within the lecty 
without notice given to the oſfender of the preſentment ; for all it 
ſiants ſhall be ſuppoſed preſent. 2 Rel. 3. BY 
7 * : Cc 
(G 2.) When traverſable, or not. Ar 
* A preſentment in a tourn, or leet, by twelve of a matter within tet — 
ä l 


juriſdiction, 1s not traverſable. Kit. 42. 44. b. Kel. 66. ö. ga 8 
. | | a 


a 


_—_ — — — l 
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But ma be removed by certiorari into the court of B. R. and is 
traverſable * Rex v. Roupell, T. 16 Ges. 3. Cewp. 488. 
As, if it be for blood ſpilt. Dy. 13. 5. Kit. 42. b. * 
For refuſal to be ſworn. Kit. 42. 6. bi 
For a nuiſance. Dub. 3 Mod. 138. 1 | 
But a raue g of a matter out of their conuſance will be 
traverſable : as, of a freehold, &'c. Dy. 13. b. Kel. 66. 5. Kit. 42. . 
Or, the life of a man. Kel. 66. b. N r 
So, a preſentment there by a leſs number than twelve is traverſable. 
E. 1 2 preſentment by twelve be falſe, the pay at the day of 
reſentment ſhall have a writ of falſe preſentment. Ai. 42. 3. | 
if a matter there preſentable is omitted to be preſented, it may 
be preſented in B. R. or Eyre. Kit. 42. vs. 
Or, upon a commiſhon by writ for ſuch purpoſe, and not other- 
wiſe, in the tourn. 4 Inft. 261. Tit. 42. 6b. | | 
Dy the /. 1 Ed. 4. 2. preſentments and indictments in the tourn 
mut be tranſmitted to the juſtices of peace to proceed thereon, under 


— 


"the penalty of 1001. 2 Jnft, 388. R. Jen. 301. 3 


= 


(H) Common. Fine. 


A Common fine pro certo letæ is uſually paid at Michaelmas, and col- 
£3 lected by the tythingman. Kit. 13. a. ; - 

Such fine may have a lawful commencement, viz. for the charge 
of the lord in obtaining a grant of the leet, and an allowance in Eyre. 
R. 6 Co. 77. 5. 2 Inſt. 71. 1 N 
: And therefore, it ſhall be inquired, whether it be collected. 

F144 15 f 1457 Aar 

If it be not paid, or collected, a bill in equity lies to enforce pays. 
went. Dub. 2 Ver. 278. 3 


2 (I) The Profits of the Lord. 


O, the leet may inquire of things which belong to the lord; as, 
treaſure-trove. | St. 18 Ed. 2. FT IF „ 
Wreck, waifs, or eſtrays. Kit. 12, 13. b | g 
Whether a perſon outlawed, put in exigent, or who flies, being 


indicted, had goods. Kit. 12. b. 13. a. 


Whether land be aliened in mortmain without licence. Kit. 23. ö. 
3 a ſcabbed or infected horſe be put upon the waſte. Kit. 
50, of cuſtoms or ſervices withheld by whom, and at what time. 
N. 18 Ed. 2. Kit. 10. b. : 
Vide pęſt. (L 1, &c.) 


(K) Inſtruments of Correction. | i 


Y the A. 51 H. 3. fi. 6. every liberty ought to have a pillory of 
convenient ſtrength. Vide Tumbrel. | 1 
And therefore, the lord of a leet ought to have pillory, tumbrel, 
aud other inſtruments of correction, for offences which may be 
puſhed within the leet. Kit. 13. a: Cro. El. 698. Mo. 573. 
So, he ought to have ſtocks, upon pain of forfeiting g. Kit. 13. a, 
| Uu 2 : And 


1 * 
— q 


66. 36141 | 
And the .negle& is inquirable in the leet. Kit. 13. a, Pide 
And for that. his iberty may be ſeized; Fl. I. 2. c. 12. ff 

o. 574. Cro. El. 698. R. Mo. 6. 7. A 

But a penalty cannot be aſſeſfed at the leet upon a vill for not find. 

ing them; for it belongs to the lord, not to the vill, without a ſpecial 
reſcription. R. Ne. 607. Semb. cont.” Kit. 13. a. R. Cri. El, 698, 
n 8 . 


1) The juriſdiction of the Leet. 


N (L 1.) In Felony. ; | ne! 
B the common law, the lect might inquire and determine of al | 
a” felonies, except homicide. 10 H. 6, 7. 2 1nft. 32. St. 18 Ed. 2. 71 


So, they might inquire of murder, or homicide. Cort. 41 Af. zo. 
Acc. Kit. g. a. 22. ö. Fl. 2. c. 52. | 
So, they might inquire of petit treaſon; as, a felony. Kit. g. a. 
K Or, of high-treaſon, if it was a felony before; as, coinage, Cr. Hy 
it. g. a. its | | 

| SG, they may inquire of a felony made by ſtatute, where the ſame 

ſtatute gives an inquiry to the leet. Fs, 

But by the /. M. Ch. 17. Vicecom. &, non teneant placita corone. 
And a felony by ſtatute is not inquirable in the leet, without ex. 
reſs words in the ſame ſtatute. 2 I. 181. Kit. g. a. 22. b, | 

: And now no felony is determinable there; for by the ,. W. 2. Iz. fort 
an indictment for felony there ſhall be by twelve, who thall put their 
feals to it. Sta. P. C. 84. 5. . 

And by the ,. 1 Ed. 3. 17. ſhall be taken by indenture, whereof 
one part ſhall remain with the jurors, the other with the ſteward, and 
by kim ſhall be delivered to the juſtices of aſſiſe at the next gaol, 

delivery for the ſame county. St. P. C. 85. a. 2 Injt. 388. Lit. 8. l 1859 

19. 4. | 


(L 2.) In Caſes of Miſdemeanor. 


(La.) As eſcape, &c.] By the ff. 18 Ed. 2. the leet may inquire 
of an eſcape out of priſon, and every eſcape of felons. | 
Be it voluntary or negligent. Vide Eſcape, (A 1, 2.) 
So, of thoſe who go on meſſages for thieves. St. 18 Ed. % 
Of fugitive villeins, if they have not remained in antient demeſne for 
3 year and a day. &. 18 Ed. 2. | 
If women, or nuns, are carried away. F. 2. c. 52. 
% the rape of them be not preſented before the coroner. &. or af 
18 Ed. 2. => | 
If hue and cry be not purſued. St. 18 Ed. 2. 2 Inft. 172. 
Or, leyied without cauſe. FI. J. 2. c. 52. 
If perſons outlawed return without the king's licence, St, 18 Ed. a. 
Or, a perſon who has abjured. Fl. 2. c. 52. 


L 3.) Perſons of bad fame.) So, by the ft. 18 Ed. 2. the lect wa 

1 812 . 4 of — if — oy not wherewithal to Ic 

So, of haunters of alehouſes. Kit. 11. a. # 
So, by the f. 18 Ed. 2, of thoſe who travel by night, and ſeep iN 

the day. Ke >. {208 
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Of * and hazarders. Kit. 1 1. a. Fl. 2. c. 1 62. 5 

So, by the H. 18 Ed. 2. of thoſe who take doves by engines in | 
winter. 

Of malefactors in parks or warrens. Fl. 2. e. 52. 

Of barretors. Kit. 1 1. a. 

Of thoſe who receive poor men for their tenants to be chargeable 
to the vill. 1 Kal. 542. J. 2. | 

Of uſurers, ſorcerers, apoſtates. E. 2. C. 32. 

Of eves-droppers, who ſtand under walls or windows by night of 
by day, to hear tales, and carry them to make debate between their 
neighbours. Lit. 11. a. 

Of ſcolds or bawlers. Did. 

So, there may be. an indictment for that at the quarter- ſeſſi 
Med. Ca. 178. 213. 

And when convicted, the proper puniſhment is by the cuckgcle 
Per Holt, Mod. Ca. 11. 213. 

But ſhe muſt be a common ſcold ; for that is the nnr Per 
Holt, Mod. Ca. 213. 

So, the indictment muſt ſay, communis rexatrix ; for commu. Pixa 
is error. R. Mod. Ca. 239. 


Or, communis calumniatrix ; for it will be reverſed * error for 
this. R. Mod. Ca. 11. 


0. 4.) Adultery.) Antiently the leet might i inquire of adultery and 
fornication, which now belong to the ſpiritual court. 3 Inf. 206. 

And therefore, an indictment does not now lie for adultery. Per 
Halt, Sal. 5 5 2. 

But nou they may inquire of thoſe who maintain bawdry in their 
houſes. Kit. 11. a. 

And a perſon who keeps 2 bawdy-houſe may be indicted. R. 
1 Sal. 382. 384. 

So, a lodger, who acotmitiodates lewd perſons with his houſe or 
room, for acts of bawdry. R. 1 Sal. 382. 

So, the huſband and wife jointly. R. 1 Sal. 384. 
50 an indictment lies for an afſault with intent to raviſh a woman. 

552. 

But it is not indictable, quod in lupanaris ſeortationem committere pro 
lucro procurauit. R. 1 Sal. 382, | 

Or, quod eft communis lena. I Sal. 382. 

Or, for ſoliciting the chaſtity of another. Lid. 


(L 5.) Breach of the peace.] So, the leet, may inquire of all aſſaults 
or affrays. St. 18 Ed. 2. 8 Rol. 541. J. 46. | 
Of blood ſpilt, or any open breach of the peace. St. 18 Ed. 2. 
Kit. 11. 4. 23. a. 
If any wound, maim, or impriſon another within the leet. Fl. 2. 
c. 52. 


if a ſtranger make an affray, and it be not preſented by * decen- 
ners. Kit. 23. a 


If a man break a pound, and reſcue 2 diſtreſs. Kit. 11. a. 
Or, reſcue a man arreſted. Bid. » 


h (L6.) Deceit. In weight or meaſure. M. Lat 3 ſhall be " 
troughout the realm. Troy.] By the ft. M. Ch. 9 H. 3. 25. una men- 


Uu ſura, 
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ſura, unum pondus fit per tatum regnum. So, by the ff. 2 Ed. 3-f.2, 
6. 10. 14 Ed. 3. 12. Vide Fuftices of Peace, (B 9. 
By the 65 25 Ed. 3. ft. 5. c. 9. auncel weight (in which there vat 
a deceit by guiding the balance with the hand) is taken away, 
4 Injt. 273. Vide the ft. 27 Ed. 3. fl. 2. c. 10. 8 H. 6. 5. 
And therefore, there are only two ſpecies of weights allowed with. 
in the realm; Troy, and Averdupois. 4 Infl. 273. | 
By Trey weight ere weighed pearls, precious ſtones, gold, flyer, 
bread, corn, c. Rid. | T 
So, electuaries, ſpices, confections, by the Sf. Conip. Pond. 
1 the g. 31 Ed. 1. Comp. Menſ. 32 grains of wheat dry in the 
midſt of the ear (or 24 grains of barley or artificial grains, 4 Ii. 
273.) make one pennyweight, of which 20 make an ounce, where. 
of twelve make a pound Troy. | 
. $80, '24 blanks make a droit, 24 droits a minute, 20 minutes a grain, 
4 Inſt. 273. | 
So, 12 grains of fine gold make a caret, 24 carets make an ounce, 
12 ounces make a pound of gold. Bid. | | 
[The jury of a leet have not power to enter houſes to examine 
weights and meaſures; Semb, Moor v. Wicker, M. 11 Geo, 2. Andi, 
47- tho' the uſual practice is fo to do.] a 


(L 7.) Averdupois.] Averdupoic, tho' introduced by cuſtom, is al- 
lowed by the St. Comp. Pond, Vide Juices of Peace, (B 90.) 
So called becauſe it gives full weight. 4 Inf. 273. 
Troy weight is 20 5. 7 — to the pound, Averdupois 18 computed 
25 5. ſterling, or rather 245. 4 d. for it contains only 2 ounces 11 
penny weights Troy above a pound Troy, Dalt. ch. 112. ect. 13. 
6 21 grains , make a pennyweight, 2p pennyweights make an ounce, 
| 16 oances make a pound Averdupoir. 4 Infl. 273. 
7 pounds make a gallon, 14 make a peck, 56 a buſhel. Dall. cl. 
112. J 14. a | | 
2 FIR are weighed all phyſical drugs, wax, pitch, tar, 
iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe, and all com- 
modities ſubject to waſte. 4 Int. 273. | 


What meaſures.) Vide Juſtices of Peace, (B 91, 92, 93. 

Wine licence.) Vide Juſtices of Peace, (B 100.) 

Alſſe of wine. ] Vide Juſtices of Peace, (B 98.) 

| Ls.) Afiſa panis et cerviſic.] By the ft. 18 Ed. 2. it is declared 
| that the leet may inquire - the ahi. of bread,” or ale broken, Vit 


uſtices of Peace, (B 94. 96.) | 
7 Or, of falſe mu in a buſhe), gallon, yard, or ell. Kit. 11. l. 


| Or, of falſe balances, or weights. bid. 8 | , (L 

[- | Or, of thoſe who buy by a great and fell by a ſmall meaſure: 10 0 

| 14, | | | ng 

| So, gf thoſe who, being tiplers, ſell by meaſures not ſealed. yy 

| Bid. b 

| The aſſiſe of bread is broke, when bread is not made accord. P te 
ing to the ſize or quantity limited by ſome ordinance. Vide Lil. hol 
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the f. 51 H. 3. Af. Pan. & Cerv. when wheat is 12 d. per 
= . bread of a farthing ſhall weigh 6/7. 16 s. ſimnel bread 
leſs by 2.5. cocket bread more by 25. if of worſe corn more by 55, 
[selling a leaf of bread as a quartern- Ioaf of | 4 tb. 5 o. and an half, 
whereas it wanted 4 02. and an half, is not within the juriſdiction of 
the leet, for it is a new offence created by 3 Ge. 3. c. 11. which 
does not fix the price, and therefore is not an aſſiſe, and directs the 
proſecution. to be before juſtices. Colebrobe v. Elliat, H. 6 Guo. 3.\ 
3B. M. 1859. ] 5 | 


(L g.) Deceit in prices.) By the ft. 23 Ed. 3. 6. butchers, fiſh- 
mongers, regrators, hoſtlers, brewers, bakers, poulterers, and all 
other ſellers. of victuals ſhall ſell at reaſonable prices, having regard 
to the price in places adjoining : and any convicted of ſelling in other 
manner ſhall pay double to the party damnified; or, in his default, to 
him that will ſue for the ſame. Vide Fuftices of Peace, (B 89. 95. 99.) 

And mayors, c. of city, borough, &c. ſhall inquire af offenders, 
Ec. or convict of negleE ſhall pay treble to the party damnified, and 

t anſwer to the king. . het, Fas | 

By the ff. 25 H. 8. 2. if cheeſe, butter, capons, &'c. and other 
victual be enhanced, &'c. the lord chancellor, treaſurer, preſident, 
privy ſeal, ſteward, chamberlain, and other lords of the council, 
treꝛſurer and comptroller of the houſehold, chancellor of the dutchy 
of Lancaſter, juſtices of B. R. and C. B. chancellor, chamberlains, 
under treaſurer and barons of the Exchequer, or ſeven of them, 
(quorum unus chancellor, treaſurer, preſident, or privy ſeal,) may ſet 

| reaſonable prices on the ſaid victuals, and all perſons having or keep- # 
ing any ſuch victuals to ſell ſhall ſell the ſame at ſuch prices, on a 
penalty in the proclamation which aotiſies ſuch prices. 

But juſtice Berkley was impeached far ſaying that corn was 
victuals within the ſtatute. 2 Rufh. 606. | ; 

The leet may inquire of thoſe who ſell for unreaſonable and ex- 
ceſhive prices, 1 regard to the common prices in near places. 
Kit. 11. 6. ; | 

As, of butchers, brewers, fiſhmongers, poulterers, cooks, vint- 
ners, and all others. Did. | : 

Innkeepers who ſell corn and beans at exceſſive prices, and take 
more than a halfpenny a buſhel above the market price, and nothing 
tor litter. Kit. 11, 12, - | | 

If an innkeeper do not bake his horſe-bread according to the price 
pf grain. Kit. 12. à. CE 

If a miller take an exceſhve toll, which ought, to be only. the 20th 
or 24th grain according to the ſtrength of the water. Bid. 


Vide Juſtices of Peace, (B 89. 95- 99.) 


(L 10.) J. quality. As to victuallers.] By the /t. 5 1 H. 3. of pil- 
Fry and tumbrel, a Jury ſhall inquire if any butcher ſell contagious 
ficſh or that died of the murrain. Vide Juſtices of Peace, (B 88.) 

Or, if cooks ſeeth unwholeſome fleſh or fiſn. 8 

And therefore, as a nuiſance, or as contained within the &. Aſliſa 
Panic & Cerviſie, the lect may inquire if any fell bread or ale un- 
wholeſome, 4 Inft. 263. Kit. 1 1. 6. | DG 

| 3 


Ik it be ad commune nocumentum of all the king's liege ſubjects; for 


hinders the paſſage. R. Cro. Car. 184. 2 
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If a butcher, fiſhmonger, or other victualler ſell corrupt yi 

4 Inft. 261. Kit. fk | 
If corrupt malt or hops are uſed. 4 Inft. 263. 
Or, corrupt drugs, or ſpices. Semb. 4 Inft. 264. 
If a miller change grain, which he had to grind. Ky. 12. 4 
If artificers uſe any deceit. Bid. 1 : 

.— uſe two offices ; of a tanner and ſhoemaker, or butcher, &. 
„ | N 5 

But the leet has not juriſdiction, if a tanner utter leather x 

ficiently tanned. R. 1 R. 3. 1. * * 


(L 11.) In ice. The leet may inquire of a conſtable; aleconner 
bailiff, or other officer, who neglects his "> : ? 
As, if a conſtable does not do watch and ward. FI. 2. c. 52, 


(L 12.) Common nuiſance. What ſhall be.] So, a common nuiſance 
may be inquired of at the leet. Co. L. 56. 1 Rel. 541. J. 45. Ki, 


10. b. 23. 4. ; 


if the preſentment does not ſay, ad commune nocumentum, it is bad, 
R. 2 Cro. 382. 479256 * 
Or, if it be, nocumentum ligeorum prope inhabitantium. R. 
1 Rol. 406. 6 | 
Or, diverſorum ligreram. R. Cro. El. 148. | 
As, if a ditch be made croſs the highway. Co. L. $6. a. 
Or, if a ditch in an highway be not cleanſed. 1 Rel. 541. J. 50, 
Tit. 23. a | es 
And they may amerce for it in the leet ; tho? a forfeiture for it is 
given to the ſurveyor by the /. 18 El. 10, R. Ray. 250. 
So, if a gate be put up in an 1 tho' not locked ; for it 
ol. 137. J. 50. 
If a layſtall be made in an highway. Lit. 11. a. 
Or, carrion thrown out there. Did. | 
If a way or path be ſtopped or diverted. 87. 18 Ed. 2. 
Or, there be an encroachment upon it. Kit. 11. a. | 
Or, billets or logs be laid /parſm, and continue there. R. 2 Rs, 
137. J. 25. 35 : | | 
So, of a bridge broken. MA. 23. a. | | 
Or, water ſtopped, or diverted from its courſe. St. 18 Ed. 2. 
Of bounds thrown down, or taken away. Bid. | 
Of purpreſture done in land, wood, or water, by the ff. 18 Ed.. 
Of blocks, ſtocks, ditches, or hedges levied, made, or filled up, to 
annoyance : by the ,. 18 Ed. 2. Kit. 10.6. 
Of walls, houſes, pales, or hedges ſet up, or thrown down, to an- 
noyance. Bid. 
If an houſe near the highway continues ruinous, to annoyance. 
R. 1 Sal. 357. 9 x 
Tho? the occupier be only tenant at will. Bid. 
Of common breakers of hedges. Kit. 11. a. 
Introducing inmates of poor families into an houſe. R. 2 Ri, 
. ä 
Corrupting water by whytawing, lime, or flax lying in the _— 
Kit. 11. b. . f | 
- 


2 


ef Peace, (B 43.) 


* 


\ 
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If a perſon who has no warren, ſtores his land with conies, it is @ 
common nuifance. Mo. 453- n 


Liz.) Vide Action, what not, upon the Caſe for a Nuiſance. ] But 
if any (beſides the parſon or lord) build a dovecote, it will not be a 
nuiſance inquirable by the leet 5 for if it be lawyful for the lord or par- 
fon, it cannot be a nuiſance in another. R. 2 Crv. 382. 491. 2 Kal. 
138. J 36.— Com. Mo. 238. 5 Ce. 104. Mo. 42 1. Acc. 2 Rel. 4. 30. 

80, if a man unload billets, Sc. in a ſtreet or highway; for ne- 
ceſſity requires it. 2 Rel. 137. J. 30. 2 Rel. 32. 
Or, erect ſcaffolds, &c. for repairing a building. 2 Re,145, 
10. ' op ; 1 . 
| 80, a private nulfance is not inquirable in the leet : as, if one ſure 
charge a common. K. 1 Rol. 541, l. 40. 5 . 

If he ſtop a watering place for the inhabitants of B. Co. T. 56. a, 
If he ſtop up his lights. N. 9 Co. 58. 4. 4 

If he ſuffer his gate to be open to the annoyance, of others. R. 
Cra. El. 414. Mo. 356. FN oa We 1 

Vide Action upon the Caſe for a Nuiſance, 


(L 14.) Puriſdiftion by ſeveral flatutet.] Alſo, by the words of 
ſeveral ſtatutes, the lect may inquire of the following offences; 

As, by the F. 14 (or 14 and 5) H. 8. 10. of thoſe who trace hareg 
in the ſnow, who ſhall forfcit 6s. 8 d. to the lord of the lect. Vide 
Juſtices of Peace, (B 9.) ; | „ 

By the ff. 24 H. 8. 10. every occupier of land within a leet, pre- 
ſented for not endeayouring to deſtroy choughs, crows, and rooks 
upon his land, ſhall be amerced at the diſcretion of the ſteward, and 
two preſenters (named by the others) according to the offence, to the 
uſe of the lord, to be levied by diſtreſs as other amerciaments. And 
the ſteward ought to give this act in charge. | 


Neta ; This part of the act was repealed by the /f. 8 El. 15. and the 
repeal continued by ſeveral other acts which are all expired, whereby 
this clauſe ſeems now in force. 5 | 

By the /. 32 H. 8. 13. if any put a ſtone-horſe above two years 
old, and not fifteen hands high, on a common waſt, c. within the 
ſhires and territories of Norfolk, Suffolk, Cambridge, & c. or not being 
fourteen hands, on like grounds in any other ſhire, it ſhall be for- 
feited to the finder, who may carry a conſtable to fetch the horſe ta 
pound, and meaſure him before three honeſt men. And the conſtable 
or three men refuſing, c. forfeit 405. And owners ſhall yearly in 
fifteen days after Fichaetmas drive the foreſts, commons, c. on 
pain of 405. which offences may be preſented in the leet, and ſuch 
preſentment ſhall be certified to the next general ſeſſions of the county 
in forty days, on pain of 405. by the ſteward, 3 | 

By the ſame ſl. if any put any {.abbed horſe on a common, c. he 
forfeits 10 . to the lord; of which the leet may inquire. Vide Juſtices 

By the H. 33 H. 8. 6. none ſhall keep or uſe an hand-gun not a 
fard long in the ſtock and barrel, or hag- but not three quarters of a 
yard long, on pain of 10/. = 

one, not having 100 J. per annum, ſhall ſhoot with, keep or 
bar bent or charged any croſs bow, hand-gun, or hag-but, N 
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leſs to ſhoot at a butt or bank of earth in a pl ; 
: pain of 10 Diana 
None ſhall ſhoot within a quarter of a mile of city, borough, 
market, unleſs at a butt or bank, 2 3 | 2 
No ſervant ſhall ſhoot at a deer or fowl by command of his maſter. 
but may carry a gun for his maſter, or to be mended, on pain of 10, 
2 moiety to the king, half the other moiety to the lord of the lect, 
= Half to the 2 ay . 8 
By the ff. 33 H. 8. 9. every one, for every male in his h 
8 ſeven and under ſeventeen! years of — * 
and two arrows: and every one, above ſeventeen and under ſixty 
ſhall provide himſelf a bow and four arrows, on pain of 6s, 8d "a 


: 


each offence, except a ſpiritual perſon, or judge. 

None under twenty-four ſhall ſhoot, unleſs at rovers, on pain of 
Ad. every ſhoot, and none above {hall ſhoot at a mark of 220 hard, 
ox under, with any priek-ſhaft on pain of 65. 8 d. None under ſe. 
renteen hall uſe a yew bow, who or whoſe parents have not lands or 
tenements to the value of 10 J. per annum, or be not worth 40 mals 
in goods, on pain of 65. 8 d. Every town ſhall provide butts on pain 

of 20 5. for every three months' default. 
By the ſame /?. none ſhall keep a common houſe, or alley, for 
bowls, coyts, tennis, dice, cards, oy other unlawful game, invented 
or to be invented, on pain of 405. for every day, without a placard 
Fall ſuch placards made void by ,. 2&3 Ph, & M. .] expreſſng 
what game, and by whom to be played, at the obtaining of which 
| he ſhall find ſurety not to uſe it contrary to the form thereof. Pi: 
1 Juſtices of Peace, (B 42.) I | 
| Lone ſhall haunt, or play at, ſuch houſes, or games, on pain df 


— — i e— 


65. 8d. for every time. 

And no artificer, handicraſtſman, huſbandman, labourer, appren- | 
tice, journeyman, mariner, fiſherman, waterman, or ſervant, ſhall 
Play at any unlawful game, unleſs at Chr;/mas in the maſter's houſe, 
or by licence of the maſter, with ſuch as reſort to his houſe, on pain 
of 205. every time. A moiety of the forfeitures to the lord of tic 
| ; lect, a moiety to the informer. And juſtices, bailiffs, conſtables, 


Ec. ſhall ſearch once a month at leaſt, on pain of 4os. if need be, 
after ſuch-houſes, and games, and the keepers, or haunters of them 
may impriſon, till they find ſurety by recognizance not to keep or 
haunt ſuch games. | | 

By the ,. 33 H. 8. 17. none ſhall water hemp or flax in a nv, 
fiream, er common pond, where cattle drink, on pain of 20-. in 2 
court of record, leet, c. a moiety to the king, a moiety to the its 

former. | | 
By the f. 2& 3 Ed. 6. 15. butchers, brewers, bakers, poulterer, 
cooks, or fruiterers, conſpiring not to ſell. but at certain prices: al 
artificers, or labourers, conſpiring not to work but at certain prices, 
or at certain hours, or times, or not to finiſh what others have be⸗ 
un, forfeit 10 J. for the ſirſt offence, or on non-payment in fi 
Mo twenty days' impriſonment : 20/. for the ſecond, or on 1 P 


| payment in fix days, pillory : 40/7. for the third, or on non-paymen: 
in fix days, pillory and one year. Vide Fuſtices of Peace, (B 89.) 55 | 
By the . 7 Ed. 6. 5. none ſhall retail wine but in a city, borough 5 
port, corporate, or market- town, on pain of 10 J. per diem. Nor, in | 4 A 
* ; ON | a cit/, 2 
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„city, or town corporate, unleſs empowered by the head officer and 
moſt part of the common council, aldermen, burgeſles, or common». 
alty there, by writing under the common ſeal, on pain of 5 —But 
now, by the /f. 12 Car. 2. 25. the patentees of granting wine licences 
may empower, Oc. as it ſeems. Fide Fuftices of Peace, (B 100.) 
By the f. 283 Pb. Q M. 8. the ſteward of a leet may fine, or 
| amerce, at his diſcretion, offences preſented to be committed within 
the leet againſt that ſtatute for repair of the highway; and in their 
default, the quarter-ſeſſions. a 8 
And by the Fg. 18 El. ro. the leet has juriſdiction of offences 
againſt that act for the repair of the highways. T PEA 
By the ff. 1 El. 17. the leet may inquire within a year, of thoſe 
who take the fry, or ſpawn of fiſhes, or pikes under ten, ſalmon ſix- 
teen, trouts eight, barbel twelve inches, or take fiſh (except by ang- 
ling) in another way than with a net or tramell of two inches and half 
meſh, except ſmelts, loches, minnies, gudgeons, and eels, who ſhall 
fofe 20 5. to the lord of the leet. And if the ſteward does not give 
this in charge, he ſhall loſe 40 5. And if the jury voluntarily conceal 
the offence and do not preſent it, the ſteward ſhall impannel another 
jury to inquire of the concealment, and if it be found, each juror 
ſhall loſe 205. to the lord of the leet. Vide Fuftices of Peace, (B 44.) 

[The water-bailiff cannot ſeize unlawful nets before conviction. 
Bulbrvot r. Goodere, M. 6 Geo. 3. 3 B. M. 1769.} 8 

By the ft. 23 El. 10. the leet ſhall inquire, if any in the night take 
a pheaſant, or partridge, or hawk, or hunt with a ſpaniel, over eared 
corn, who ſhall forfeit 20 5. for each pheaſant, 105. for a partridge, 
407. for hunting, or hawking, a moiety to the lord, a moiety to the 
informer, or, if he refufe it, to poor men af the pariſh, and ſhall find 
ſurety before a juſtice of peace not to offend within two years; and 
if he does not pay within ten days, he ſhall be impriſoned for a 
month, without bail. Vide Fuftices of Peace, (B 45, 46.) 

By the ff. 31 El. 7. the leet ſhall inquire if any erect a cottage for 
habitation, without four acres of land, his freehold or inheritance, - 
annexed to it, who ſhall forfeit to the king 107. or, continuing fuch _ 
cottage ſhall forfeit 40 s. per menſem, unleſs it be within a borough, .- 
or town, or within a mile of a mine, quarry, Cc. for working there, 
or within a mile of the ſea or navigable river for a ſailer, or ſuch who 
by occupation makes, furniſhes, or victuals any ſhip, or cottage by a 
parker, or warrener, or before erected by a common herdſman, ſhep- 1 
herd, or impotent poor, or by order of aſliſes or quarter. ſeſſions: or, x 
if any place, or ſuffer an inmate or more families than one in any ; 
cottage, who ſhall forfeit 10 s, per month to the lord of the leet, to 
be levied, after preſentment, by diſtreſs, or recovered by aCtion of 
debt, Vide Juſtices of Peace, (B 84, 8 5.) | 


(M) Officers in a Leet. 
| (M 1.) Steward. 


PRovideat bi dominus de ſeneſchallo diſcreto, cc. cus officium eff 
f Go tenere, & c. Fleta, I. 3. c. 72. Vide Capybold, (C 5.—R 3- 
Oc. PEE, 
In a courtleet the ſteward is judge. 6 Co. 12. 4 Infl. 261. 
ruſley. Gs The 


©. 
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The ſteward of 4 leet may be retained by deed, of by para. C, 


T. 61. 5. R. 4 Co. 30. 4. Dy. 248. Kel. 158. 5. pe 
And ſhall have, debt for his ſalary, but not annuity, tho' retained 
without deed. Dy. 248. #: EE EN A 
He may make a precept to the bailiff to diſtrain, by parol. Kir 41.4 of 
And may fine. Kit. 41. R. 8 Co. 41. | | tor 
A ſteward might have been puniſhed in the ſtar-chamber for x mil. os 
. W . 
= N 2.) Bailiff 
Ballivus cujuſcunque manerii debet eſſe in verbo verar, in opere diligew ie 
&c. Fl. J. 2. Ce 73+ | ' | : / 
And ſhall be ſworn in the leet to do his office. Kit. 45, 46. 12 
(M 3.) Reeve. | - 
| The yreeve is called from the Saxon word gerefa, præpeſitur. Ce. I. 905 
61. 6. ä K f U 
Domino vel ſeneſchallo debet præſentari, cui mjungatur officium, &t. ticul 
FL I. 2. c. 56. | ; : = If 
And ſhall be ſworn to do his office in the leet. Kit. 46. a. 1 $4 
And his oath contains, that he will execute all attachments and 80 
proceſs to him directed by the lord, or his ſteward, and preſent al right 
pound-breaches, waifs, and eſtrays, &c. Kit. 46. a. Co. L. 234. l. A 
» | porat 
(M 4.) Ale-conner. ' | Semb 
An ale-conner ſhall be ſworn in the leet, to ſee that bread be weighed A (I 
according to the aſſiſe, and that ale be wholeſome, and fold at due * 
prices, and to preſent all defaults of brewers and bakers. Kit. 46. . R : 
[Vide 1 Will. 248. julti 
(M 5.) Conſtable. _ 
(M F.) Chief conflable.) A conflable 1s an officer choſen for the Bu 
maintenance of the king's peace within his precinct. trithir 
And by the common law, there was a chief conſtable as well as abs; 
petit conſtable. 1 Sal. 175. 381. [ide 2 Td. Raym. 1192.] * 
By the ft. Wint. 13 Ed. I. ft. 2. c. 6. in every hundred and fran- * 
chiſe, two conſtables ſhall be choſen to make the view of 22 n 
[repealed as to armour, by 21 Fac. 28. ] who ſhall preſent to the ne 
juſtices ſuch defaults as they ſee about armour, ſuits. of towns, high- ſworn 
ways, lodging ſtrangers in upland towns for whom they will not _— [If 1 
ſwer, and defaults in not following hue and cry. (Vide 4 Inf. 267) a ſugg! 
And therefore, their duty by that ſtatute conſiſts in thoſe five polu. jug, 
Di. S try 
But their authority was only enlarged by that ſtatute. 1 Sal. 381. 9 [Th 
Cont. 4 Inft. 267. where it is ſaid, that they have no authority but ae che 
what was given by that or ſubſequent ſtatutes. 1 80, 
[The mutiny as, under the word conflable, comprehend a 67 any jul 
conſtable» Medhurft v. Waite, M. 2 Geo. 3. 3 B. M. 1259. neun 80, 
He may make a deputy to do miniſterial acts, and ſuch * = 4 nd fry, 
ſoldiers ; for not every act which requires judgment is a judicial d, ſwear 
but ſuch as is done pendente lite, of ſome ſort or other. 1bid.] $0, 


The high conſtable ſhall, regularly, be choſen by the jultices of 
peace at ſeſſions. 1 Bul. 174. | 
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Or; by preſcription, he may be choſen by the leet, as well as the 
petit conſtable. * * | 3 
So, the ſeſſions may remove, if neceſſary. 1 Bul. 174. Sal. 150. 
So, if ſuch conſtable preſent another at the end of his year accord- 
ing to uſage, and the court refuſe him, B. R. may iſſue a mandamus 
for his diſcharge, and the ſwearing of the other; and if there be a 


cauſe for the refuſal it muſt be returned. R. 1 Rol. 536. J. 5. 


And if, during his office, he be elected overſeer in another pariſh, 
þ ſhall be diſcharged by B. R. 2 Fon. 46. | | 


(M 6.) Petit conſtable. How choſen.) The petit conſtable is an of- 
fcer at common law. 4 Inft. 265. 267. 8 93 

And his election belongs to the leet. 4 Inf. 265. R. 1 Rol. 54r. 
. 25. Sal. 02. Sav. 94. . ; % 

And properly to the homage there. 2 Forr. 212. 1 Sal. 175. 
And the leet may preſcribe to eleCt one of the reſiants conſtable. 
8 Co. 38. a. wr, | 

[But a preſcription muſt be laid for chooſing a conſtable in a par- 
ticular manner. 1 £d. Raym. 94.] | {8 

If the conſtable elected be preſent, he fhall be ſworn there. 
1 Sal. 175. | "LIC | 

So, a corporation may preſcribe to chooſe a conſtable, but has no 
right to do it of common right. R. Sal. 502. Comb. 416. 

And an indictment for refuſing to be ſworn when choſen by a cor- 
poration, muſt ſhew the power to elect by cuſtom, or preſcription. 
Semb. Skin, 669. Comb. 416. 

[The quarter-ſeſſhons cannot diſcharge conſtables appointed at the 
leet. Conftables of Limington's Caſe, P. 1 Geo. 2. Str. 798.) 5 

And therefore, if a conſtable choſen by the leet be diſcharged at 
the ſeſhons, and another ſworn, a writ ſhall iſſue out of B. R. to the 
juſtices to diſcharge the party choſen by them, and to ſwear him 
choſen in the leet. R. 1 Rel. 535. 1.45. 541. J. 15. 1 Bul. 174. 


Not a writ but a rule of court.) 


But a borſholder, headborough, or *borough-head, tythingman, 
tithingman, or the chief pledge, has the ſame authority in many 
caſes as the petit conſtable. _ 

And by the ff. 13 & 14 Car. 2. 12. in caſe the conſtable, Qc. dies 
or goes out of the pariſh, two juſtices of the peace may make and 
ſwear a new conſtable, tythingman, Cc. till the lord holds a leet, or 
the next quarter ſeſſions, who ſhall approve the officer ſo made and 
ſworn, or appoint another, as they think fit. „ 

(If the ſeſſions diſcharge old conſtables, and appoint new ones, on 
: ſuppeſtion that the old ones had ſerved a year, they muſt make an 
adjudication of their having ſerved the year. Rex v. Davis, T. 
9 Geo. 2. Str. 1050. B. R. H. 282.) 

[The ſeſſions cannot appoint conſtables for à year, or till others 
arc choſen, but only till the lord holds a court. Bid. | 

3o, a conſtable choſen at the leet may be ſworn by the ſeſſions, or 
any juſtice of peace. 1 Med. 13. 2 Jon. 212. 

So, if the homage chooſe a conſtable, but the ſteward refuſes him, 
md [wears another, the quarter-ſeſſions- may examine the matter, and 
ſwear him who was choſen by the homage. R. 1 212. 3 

80, if a conſtable choſen ut the. leet be abſent, the juſtices of peace 

| as 


— 


dred. Anda cuſtom to ele ſuch a one conſtable is good. Coup. 13] 
| the oſſice of headborough by any of the charters granted to that on 


leet, or a writ out of B. R. 8 Co. 42. a. 1 Bul. 174. [By 
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as conſervators of the peace By the common law, may ſ 15 
1 Sal. 175. Skin. 635. * | v May twear hin, 


| 
And the conſtable, ought to have notice of his election. Sin. 635. f 
Yet the ſeſſions ſmce the /. 13 & 14 Car. 2. cannot make x — | 
ſtable where there never was any. Semb. 1 Mod. 13. | 
Yet it was ſaid per Holt, that a conſtable and a vill are correlative 
and the juſtices of peace may make them in any vill, but not, in an 7 
hamlet. 1 Sal. 1 76. ' . ö 2 
So, the ſeſſions cannot impriſon for refuſing to be ſworn, but le "I 
muſt be indifted. R. Cre. Car. 567. | 
| | | 1 
| Jo ſhall be a conſtable. He may make a deputy.] hi 
22 cel ought to be homo idoneus : x. honeſt, Pu] 0 cc 
petent knowledge, ſuſtance, and ability of body. 8 Co. 41. l. Vit 
cer, (D. 1.) | | ee ke ts 
I | 2 be idoncus, he may be choſen, tho' he be a maſter of ar, el 
| Semb. 1 Rol. 5 33. J. 45. 541. J. 15. | | | 
Tho? he be tenant to a parliament- man. 1 Mod. 13. I. 
Or, a phyſician. R. 1 Mod. 22. Dub. 1 Sid. 43 1.—8. C. 2 T., * 
8. * | | . pe: 
ho- he be a watchman at the cuſtom-houſe, and allege a cuſton ' 
that ſuch ſhall not be; for the cuſtom is void. R. 1 Sid. 272. an 
Or, a captain of the king's guard. R. 1 Lev. 233. | 
But an alderman of London ſhall not be choſen conſtable, where he fin 
ves in the country; tho' by the cuſtom the conſtable is to be choſen H. 
of any of the inhabitants within the manor. R. Cro. Car. ;8;, 4 
Fon. 462. [ Doug. 538.] | . | ma 
Nor, an attorney; but he ſhall have a writ of privilege. R. Cr. 5 I 
Car. 389. D. Cro. Car. 585. | Doug. 538. 
Nor, the ſervant of a member of parliament. 1 Med. 13. on 
Nor, a counſellor or barriſter at law. 2 Keb. 578. 1 
Nor, by the f. 1 V. M. 18. a teacher in a congregation al- B 
lowed by the ſame act. | | x x Fe 
Nor, by the /. 6 (or 6 & 7) TW. 3. 4. an apothecary in Londen or 5 
ſeven miles diſtance, if free and approved by the company, or in the 7 
country, if he hath been ſeven years apprentice, while he continua 5 
to uſe the trade. ( 
Nor, by charter 2 Fac. iſurgeon. 2 Keb. 5 78. | the 
[A man is not exempted from being conſtable of a manor, which T 
* exceeds the bounds of one pariſh, by a certificate under 10 & 11.3 ira 
C. 23. for this is not a pariſh or ward oflice, tho? he may be exempted TI 
from being conſtable of a pariſh, or of a manor co-extenſeve with a Nox 
pariſh. Rex v. Derbyſhire, N 1 Geo. 3. 2 B. M. 1182.) - | A: 
[One who 1s 1 within a private leet within a hundred, is not perſt 
therefore exempt from ſerving the office. of conſtable within the hun- 4 


[A younger brother of the Trinity-Houſe is not exempt from ſerving 


poration. 1 T. R.679.] TTY 
So, if the conſtable be not idmeus, he may be diſcharged by the 


court. ] , 


-So, if a conſtable be choſen for a year, and at the end of the 


2 
1 
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he preſen to the leet to be ſworn, and the fteward will not 
ſwear him, a writ hall iſſue out of B. R. to the ſteward to ſwear 
kim; and if he be not idoneus, it may be returned for cauſe. R. 
1 Rol. 536. 45. | 1 | 1 

80, if a tythingman by the cuſtom ought to ſerve only for one 
years ant the homage continues him for another year, there may be 
a writ from B. R. for his diſcharge, and to ele& another. R. 
1 Rol. 536. J. 10. 8 5 i | | 
And by the f. 13 & 14 Car. 2. 12. if a conſtable continue above 
a year in his office, the juſtices at the quarter-ſeſſions may diſcharge 
him, and place another fit perſon in his room, till the lord hold his 


| court. 


MS.) The duty of a conflable. To take an cath.) A conſtable, 
elected, muſt take an oath, if it be required, to execute his office. 

And ſuch oath may be adminiſtered by the ſteward of the leet. 
Kit. 47. a. 1 Sal. 175. | | | 

Or, by any juſtice of peace, 2 Jon. 212.—as conſervator of the 
peace, 1 Sal. 175. Vide ante, (M G.) | 

Or, if he be choſen by two juſtices, or the quarter-ſeſſhons, purſu- 
ant to the ff. 13 & 14 Car. 2. 12. by the juſtices or ſeſſions. _ 

[If a conſtable choſen at the leet is afterwards ſworn-in before a 
fingle juſtice of the peace, it is a good ſwearing. Rex v. Franchard, 
H. 14 Geo. 2. Str. 1149.) Eng Klee 5% 
And if the conſtable refuſe the oath, being preſent, the ſteward 
may fine him for his contempt. R. 8 Co. 38. 41. 1 Sal. 175. 
« Mod. 96. 130. Sav. 94. [1 Ld. Raym. 70.]J 

If he be abſent, he may be preſented by the homage at the next 
court, and amerced. 1 Sal. 175. 5 Mod. 130, 

So, he may be indicted for refuſal. 5 Mod. 96. Dub. F. g. 192. 
Vide pot. (M 11.) 1 1 
But the indicxment muſt ſhew he was well elected and by whom. 
R. 5 Mod. 96. | | | 

So, the ſeſſions cannot fine him for refuſing to be ſworn. 
5 Mod. 96. : > 


(M g.) To beep the peace.) A conſtable by his oath ſwears that 
the peace ſhall be duly kept according to his power. Kit. 47. a. 
That he will arreſt all whom he ſees making riots, debates, or 
That he will endeavour, upon complaint, to take felons, barre- 
tors, and riotous perſons. Lid. | 
And that the ſtatutes againſt beggars, vagrants, rogues, and idle 
' perſons ſhall be obſerved. 13d. | bend fe 
A conſtable by the common law is a conſervator of the peace within 
his 32 it. 47. b. © oth | | 
d therefore, if the peace be broke in his view, he may take the 
Virong:-doers and bring them to a juſtice of peace. H. P. C. 135. | 
So, if it be in the night, &&'c. he may impriſon them in the ſtocks, 
. a cuſtody for a reaſonable time, till he can bring them before 
Or, till they find ſurety. H. 136. Per Poþh. 13. | 
So, he oy make proclamation, that the affrayers depart. | 
Vox. IV. 8 1 And 


j company. Mid. | 


1 Sal. 1 76. 


D . | 
And if an affrayer flies, Le ma urſue him into another county 
franchiſe. H. 92. is ; 5 "it 
FP, he flies to an houſe, he may break op2n the houſe to take him, 
136. 
Or, if the affray be made in an houſe. H. 135. 
If an affault be upon the conſtable himſelf, he may take him, or 
return the blow. H. 92. 136. 5 
So, upon complaint of a felony committed, he may take up any 
of bad fame, ſuſpected. 17 Ed. 4. 5. H. 92. Vide Impriſunmen, 
( f. | | 
= He may arreſt him that gives the ſtroke, tho? the party be not dead, 
92. | | t 
So, upon complaint, he may take him that threatens death. &. 


Lamb. Conft. ſe. 13. at the end. | 
And upon a felony he may break open an houſe to take a man, 


FH. 93. Va: x | | 
So, he may arreſt for prevention of a felony. H. 136. Brun. 
198. Poph. 123. +. * 
So, he may arreſt night-walkers, who go abroad in the night and 
leep-in the day. R. 13 H. J. 10. ö. 
And perſons who frequent houſes of bawdry, or keep ſuſpicious 


- 


Or, by the cuſtom of London, he may carry to the counter a per- 
ſon found with.a woman in adultery ; for it is a breach of the peace. 
1 H. J. 6. - 

So, he may detain in the ſtocks him“ who leaves an infant of tuo 
months old in a church. R. Mo. 284. Cro. El. 287. Poph. 12. 

So, by his office, he may bring before a juſtice of peace a perſon 
whom he finds drunk, tippling, curſing, c. contrary to the ſtatute, 

Or, felling wares, uſing unlawful ſports, or travelling upon 
Sunday contrary to ſtatute. | | 
But a conſtable cannot impriſon, or put in the ſtocks, without 
bringing the perſon before a juſtice of peace. R. Sav. 98. 

Nor, for longer time than till he can conveniently bring him before 
a juſtice. H. 92. | | 
So, he cannot impriſon, without a warrant, for an affray not mad 
in his view. H. 136. [Vide 2 Ld. Raym. 1301.] 
Nor, for an aſſault, or contumelious language to him, going upon 
his duty. R. Sav. 98. | | 
So, he cannot take a recognizance for the peace. Kit. 48. b. Dal. 3. 
Nor, an obligation for ſecurity of the peace. Cont. Kit. Ab. 4. l. 


(Mic.) To execute proceſs. Purſue without cry.—Preſent affrayt, Ke. 
Provide watch and hue and cry.) So, a conſtable ſwears to est. 
cute all proceſs or precepts to him by the juſtices of peace. Kit. 47. 
If a ſtatute gives juriſdiction to juſtices of peace, the conſtable, 
tho? not named by the ſtatute, muſk execute all proceſs and warn” 
of the juſtices thereupon to him directed. R. 1 Sal. 3817. 

If the warrant be to him only he may execute it out of the precind 
of his vill, tho he need not do it. 1 Sal. 176, | 
Otherwiſe, if a warrant be directed generally, to all conſtables 
bailiffs, &c. for then the conſtable cannot go out of his precind. 


a [Uulck 


KE. „ 


Unleſs in London. 2 Ld. Raym. wee, è 
So, if a conſtable ſees an affray, and would arreſt the affrayers, 


13 Ed. 4. 8. b. | 

I After a warrant executed, the conſtable ought to certify what he 
has done; otherwiſe the defendant cannot be diſcharged. R. 
1 Sal. 381. OTA, ©. 3 
2 Bur he need not return the warrant; for it may be neceſſary f 
his defenae. 1 Sal. 381. | Fs 

cry, and purſue them till taken. Lamb. Conſt. ſect. 14. | 

And if any upon a felony fly, the conſtable may ſeize and ſafely 
keep his goods, for which le muſt anſwer, and therefore ought to 
inventory them. | NE? 5 8 

He is alſo ſworn, that he will preſent bloodſheds, outcries, affrays 
and reſceus within his office. Kit. 47. Dalt. ch. 174. at the end. 

But he is not obliged to make preſentment but of an offence with- 
in his conuſance, tho? it be proved to him by witneſſes. 1 Vent. 336. 

He is alfo ſworn, that he will endeavour that the ,. Winton for 
watch, and hue and cry, be obſerved, Kit. 47. 8 | 

A conſtable is charged to ſee that the watch be obſerved accord- 
ing to the ff. Winton, 13 Ed. 1.4. Lamb. Conſt. ſect. 13. 

And that hue and cry be purſued from town to town againſt fe- 
lons, according to the ff. 13 Ed. 1. 1. Lamb. Conſt. ſect. 13. for he 
ought to raiſe the town by night or day, and warn the next conſtable. 


* LA. 0 
6 He ſhall bring ſuſpicious perſons, delivered to him by the watch, 
5 before a juſtice. Dalt. ch. 104. ſect. 3. ps 


If an inhabitant in his turn refuſe to watch, the conſtable may put 
— in the ſtocks. R. 3 Les. 208. Per Wray, Gawdy cont. Cro., 

« 204+ | 
So, he may be indicted for the refuſal. Comb. 243. 

But the conſtable cannot make a pafſenger to ſerve upon the 
watch, but muſt aver that he was an inhabitant. R. 3 Leo. 208. 
R. Cro. El. 204. | l 


out 


* + _ an inhabitant of a town at his pleaſure, but in his turn. 
3 208. | : 

per So, an indictment againſt a woman for not watching is bad, un- 
1 leſs it ſays that ſhe did not procure another to watch for her. 
; * Cimb. 243. | ; | 
"I (M 11.) Penalty for neglect.] If a conſtable neglects his duty, he 
guy may be indicted: as, if he does not execute a warrant, or proceſs 
. 47 to him directed. 2 Rel. 78. R. 1 Sal. 381. 5 Mod. 96. Vide ante, 
"ble (1 8.) | | | | | | 
Able; 

{ 3 
wy (N) Fine in a Leet. 
end (N 1.) When a Fine may be impoſed: 
ables, VERY court may impoſe a fine for a contempt within view of 
cinQ court: as, all the courts of record in W/efminfer-Hall. 


I1 Co. 44. a, 


who fly into another county, he may purſue and take them there. 


If any make reſiſtance with force, Cc. he is ſworn. to make out- 


. 8 | So, 
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So, the leet may impoſe a fine, purſuant to a bye-law there, 
harbouring of inmates. Per Hale, Hard. 471. og 

So, for an offence within the view of the ſteward. 2 Rol. , 4. 

So, the court of admiralty may impoſe a fine for contempt in their 


view, tho” it be not a court of record. 1 Vent. 1. ; 
So, the court of mayor and alderman in London, if an alderman re. 0 
fuſes to attend the court. Semb. Pal. 533. 539. 
But, generally, a court, not of record, cannot impoſe a fine: 23 n 
a county court, hundred, or court-baron. 11 Co. 43. b. + | 
So, a court, in equity by Engliſb bill, cannot fine for not anſwering tl 
the bill. Ws ; 0 
Nor, for not performing a decree. 4 Inſt. 84. 
So, eccleſiaſtical courts before the ordinary, archdeacon, Cc. or 
their commiſſaries; for they proceed according. to the canon or civil 
law. 11 Co. 44. a. 4 Int. 324. | | | | 
Nor, the high commiſſion. 4 Int. 324, &'«c. = 
So, a conſtable, tho he may impriſon upon an affray, cannot fine, 
11 Co. 44. 4. : 3 th 
So, the pope never fined or impriſoned, but proceeded only by 8 
eccleſiaſtical cenfſures. 4 It. 324. 1 | X 
So, no ordinary or eccleſiaſtical judge in an eccleſiaſtical cauſe, un- = 
leſs authorized by act of parliament. Ibid. - 
Tho! the king by letters patent grants a power to fine. id. * 
(N 2.) Proclamation upon pain.] So, where a court may fine, it _ 
may make proclamation, upon pain: as, proclamation for ſilence, 0 f 
upon pain. 1 Rel. 219. J. 12. PN | 
Or, command that an officer ſhall do his duty, upon pain, and if po! 
he do not he ſhall loſe his office. 1 Rol. 21g. J. 15. Per Caſſnun, 2 
n 3 | 0 
| (N 3.) For what Cauſe, 8 
A fine may be impoſed for any neglect of his duty to the court by * 
any officer: as, if an oſſicer in a leet refuſe to do upon com 8 
that which belongs to his office. 8 Co. 38. b. 1 Rol. 218. J. 40. 54 7 
412. 6 | | 
If a bailiff refuſe to make a return of the pannel. 1. 219 os 
AI85 $42; 612. CE be e 
If a conſtable, being elected, refuſe the office. R. 8 Cs. 38.4. 3 
Or, to make a preſentment. 8 Co. 38. 6. FI 
So, if a juror refuſe to be ſworn he ,may be fined. 1 Kal. 219 8 
4 18. | | . | 
Or, if he depart without giving his verdict. 8 Co. 38. b. . - 
Or, the inqueſt refuſe to preſent defaults of which they are ir Pre 


formed. Kit. 41. b. i 

Or, a man refuſe to be ſworn to give evidence to the grand inquel, 
in a caſe of high-treaſon. 1 Sal. 278. | 

Or, the jury, being ſworn to preſent articles of the! 

do it, each may be fined for ſuch concealment and contempt 
Dy. 211. b. | GR 4 

So, for a contempt in view of the court: as, if a man makes 3 
turbance in court. R. 8 Co. 38. 5. i 


et, refule w 


uſe to 


Fd 


If the ſteward defire him to be uncovered, and he fays, that Ke 

does not regard what he can do. R. Ray. 68. | | 
If he ſays openly to the ſteward in court, you Fe; for it is a con- 

tempt. R. Mo. 470- Cro. El. 581. Fa 1 

It a man refuſe. to be ſworn to give a verdict, or will not give a 

yerdict when ſworn. Semb. 1 Leo. 217. 8 1 


But for a thing not in his view, the ſteward cannot fine: as, for 


not doing ſuit. R. Cro. EI. 241. | : 

Nor, oy words which do nt import a contempt : as, if he fay to 
the ſteward in the town-hall, har the mayor has more right there than 
the fteward himſelf. R. 2 Fon. 229. by 5 


(N 4.) In what Manner. 


{N 4.) Muff be afed ſeverally.} A fine ought to beim 
every offender ſeverally. Dy. 211. 6. 
Tho many join in the ſame offence ; for the offence of one is not 


the offence of the others: as, if the twelve chief pledges refuſe ts, 


preſent pro certo lete, they cannot be fined together. R. 11 Co. 42. 6. 


But where there is an uncertainty, as to the offenders, they may 


be fined generally together: as, a fine may be impoſed upon the 


whole town, hundred, or county, We. : as, for the eſcape of a mur- 


derer. 11 Co. 43. 6. 


N | 2 5 
N 5.) Muft be reaſonable.] So, a fine ought to be reaſonable. 
4 Infl. 261. | | „ 


By the ff. 1 . M. 2. 2. exceſſve fines ought not to be im- 
poſed. | 


And therefore, if a fine in a court leet be unreaſonable, it may be 
. voided by plea, and judgment of the court; for the judges are to de- 


termine the reaſonableneſs of the fine. R. 11 Co. 44. 
So, if a fine be exceſſive, or without cauſe, it ſhall be diſcharged 
upon a certiorari to remove it to B. R. 1 Vent. 338. 
So, upon a diſtreſs for ſuch a fine, treſpaſs lies. R. 2 Fon. 229. 
upon a certiorari, &c. the cauſe of the fine, the words, or 
contempt for which it was impoſed, ought to be ſhewn in particular. 
R. 1 Vent. 336. . 


If 6/. be aſſeſſed for a fine for not preſenting a certum ſetæ, it will 


be exceſſive, Semb. 11 Co. 44. 


2 a fine of 405. for a contempt in court is not exceſſive. 
. 68, | . | „ 


or, 5 J. for refuſing to be conſtable. 8 Co. 38. 
Nor, 40 J. for refuſing to impannel a jury. Kit. 41. b. 


How a fine ſhqll be collected and anſwered to the king, vide in 


Prær gative, D 51, &c.) 


- 


(O) Amerciament. 
(O 1.) When it may be impoſed. In a Leet. 


CO, for an offence in the leet, not done in the preſence of the ſte w- 
ard, or in contempt of the court, a man may be amerced. 

When an offence is preſented by the jury, the puniſhment is hy 

0: 8 Y amerciamcut 


Ls | 


upon. | : 


b : r 678 


Gr, if it be outrageous, a writ de maderaud miſericordidl F. N. B, 


amerciament, not fine, tho? it be a contempt Moore v. Nic 
11 Geo. 2. Andr. 47. Vide 1 Will. 248. et 120 5 0 a 
, for not doing ſuit. Cro. El. 241. Mo. 89. Kit. 43. a. | 
Or, not paying certum lete. 13 H. 4. 9. | £ 
For a nuifance done. Tit. 43. 8. 5 © 
But there ſhall not be an amerciament in the leet for a treſpaſi 
done to the lord himſelf ; for he ſhall not be judge in his own cauſe, 
1 Rol. 211. J. 25. 12 H. 4.8. 3. ([Wodv. Lovatt, B. R. H. 36 C. z. ; 
6 J. R. 511.) a | 5 
Nor, for non-payment of a rent to him, for which he may diſtrain, 
1 Rel, 211. J. 10. „ 5h 
Nor, for a neglect in keeping a tumbrel, or ſtocks ; for the lord 
of the leet ought to do it. R. Mo. 573. Cro. El. 698. | 
Nor, for leaving his gates open to the nuiſance of the inhabitants; 
for it does not appear to the leet. R. Mo. 356g © 
Nor, for digging coney-burrows in the lord's waſte. R. Ray. 160. 
Nor, for encroaching upon the waſte, and building a cottage there, 
R. 1 Sand. 135. ES | 
Nor, for any private nuiſance, or thing, to the damage of the 
lord or any other. 1 Sand. 135. 5 


(O 2.) How affe ered. 


An amerciament ought to be impoſed with mercy ; and therefore 
it is called miſericordia. Co. L. 126. b. 8 Co. 41. F. N. B. 7x 
E. H. | 

By the /. M. Ch. 9 H. 3. 14. nullus liber homo amercietur niſ ſe 
enndum modum delicti, ſalvo contenemento, mercator ſalud merchandrizl, 
villanus ſalvo wainagio, ecclgſiaſtica perſona ſecundum laicum tenementum, 


c. ' 
And therefore, ſhall be proportioned according to the offence ta 
the lord, and not the damage to the tenant. F. N. B. 75. E. 

The arms of a ſoldier are his contenement, and the books of a 

ſcholar, &c. 2 Inft. 28. , c 

But the amerciament of a duke ſhall be 10/., of an earl or biſhop 
3 | | 

5 And if he be amerced as a baron, when he does not hold by baro- 
ny, it may be pleaded in diſcharge. Mad. 367. 

By the f. M. Ch. 14. miſericordia non ponatur, niſi per ſacraments 
proborum & legalium hominum de vicineto. 85 | 
And therefore, when it is fixed by the court, it muſt be affeered 

and moderated by others, F. N. B. 75. G. R. 1 Kol. 542. J. 20. 

Hob. 129. R. 3 Lev. 206. 2 
In a court- baron, by the tenants of the ſame court upon oath, - 
F. N. B. 56. D. | | | 
If it be aſſeſſed without affeerment, the party ſhall have a writ upon 
M. Ch. 14. and thereon an alias, pluries, and attachment. Bid 


75. A. Noy, 20. | | | 
And it ought to be aſſeſſed at a ſum certain. R. 1 Kol. 542. 

1 20. | | | 
Or, reduced to a certainty by affeerment. 3 Mod. 138. 
And aſſeſſed upon each ſeverally. F. N. B. 75. G. [A A 24 
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[A general amerciament is good, if it is afterwards reduced to a 
certainty by affeerment. Moore v. Wicker, M. 11 Geo, 2. Andr. 47-] 

Or, by cuſtom, it may be a ſum certain, without affeerment. 
mb. 2 Mod. Ca. 299. | | . | 
But an affeerment by the ſteward is void. 8 Co. 4. 

Or, by four of the jury. D. Cro. Car. 275. | | 

Or, by the whole jury; for it ought to be affeered by officers choſen. 
by the ſteward, and ſwornfor that purpoſe. 3 Lev. 206. But now | 
it may be affeered by the jury. Semb. Sho. 62. | 8 

[Amerciament of a freeholder muſt be affeered by freeholders of 
the manor. Baldwin v. Tudge, H. 28 Geo, 2: 2 Vilſ. 20.) 

Yet, if the jury aſſeſs the amerciament, it is ſufficient, without 
other zfleerment. 8 Co. 40. . Semb. cont.” Fon. 301. . 

If an iſſue be, whether A. and B. were affeerors, it ſhall be tried 


by the record, not by the country. Cro. El. 860. | | 
By the equity of the . 3 Ed. 1.18. the clerk of the war- 


rants eſtreats the amerciaments in C. B. and delivers them to the clerk 
of aſſiſe to be affeered by the coroners, and they are afterwards re- 
{elivered to the clerk of the warrants, who with the juſtices of C. B. 
delivers the roll to the Exchequer. | | | 

go, the amerciament in B. R. or before juſtices of aſſiſe. F. 
N. B. 56. Ns | 

If the plaintiff be nonſuited, when a verdict is ready to be de- 
Ivered, the amerciament ſhall be aſſeſſed by the jury. R. 8 Co. 39. . 

An amerciament upon a ſheriff, gaoler, or other miniſter of juſtice, 
ſhall be aſſeſſed by the juſtices of the court, and the entry ſhall be, 
ter in miſericordiq et afferatur per juſt. for it is out of M. Ch. or the 
V. W. 1. 18. 8 Co. 40. | | | 


( 3.) When upon a Town, County, &c. 


So, a town, hundred, or county, may be amerced for murder or 
manſlaughter committed there. Mad. 374. 377. | 

So, for other miſdemeanors.” Mad. 378. 

As, for not making hue and cry. Mad. 386. ? y 

Permitting the eſcape of a felon, Mad. 387. Adm. 1 Lee. 107. 
J Leo. 207. 5 28 | * i 

Concealment of homicide. Mad. 389. = | 

But if a felony be done in the night time, and the felon eſcape, a 
_ in the county ſhall not be amerced for it. (Vide 1 Leo. 107. 
3 Leo. 207.) Boer - 

So, if a felon give a mortal wound in the day time of which the 
fart dies in the night; for till death it is no felony. Semb, 
Lee. 207. | | | 4 
Eut the king's demeſnes were diſcharged of ſo much of the amer- 
©ament as was charged upon them. Mad. 374. | 

So, lands in the poſſeſſion of the queen: Did. | 
he, the barons of the Exchequer, for themſelves and their tenants. 

ate 75. | | 

And eccleſiaſtical perſons, for an eccleſiaſtical fee. Bid. | 

12 M lands of him who has the king's grant for his diſcharge. 

as. 4- 5 

90, an amerciament muſt be reaſonable, otherwiſe the lord ſhall 
not lave an action for it. S-mb. Carth. 184. 

| X x 4 (O a.). 
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(0 J) In actions. 


(O 4.) When a plaintiff or demandant, defendant, or tenant, &c. foal! 
not be amerced.] In all actions real or perſonal, if the writ abates by 
the act of God, and not by the default of the party, the demandant, 
or plaintiff, ſhall not be amerced : as, if it abate by the death of the 
demandant or plaintiff. Co. L. 127%. . | 

So, where ſeveral join in a ſuit, which fails for the default of one 
only, the others who were not in default ſhall not be amerced: 2 
if one plaintiff be nonſuited, (in a caſe where the nonſuit of one wil 

be the nonſuit of both,) he who appears ſhall not be amerced, 
8 00. 61. a. 1 Rol. 213. J. 49. 1 
= S8o, in judicial proceſs, he writ abates, or the plaintiff be non. 
ſuited or barred, the plaintiff ſhall not be amerced; becauſe the 
ſuit is founded upon a record. 8 Co. 61. a. 1 Rol. 214. J. 4. 16, 
As, in a guid juris clamat. | 
In a ſcire facias, c. 11 H. 4 7. a. 
So, if the plaintiff diſcontinue he ſhall not be amerced: for it is the 
act of the court. 8 Co. 61. a. 1 Rol. 225. J. 1. 5 
Nor, if the court be ouſted of juriſdiction. 8 Co, 61. 5. 
So, if the plaintiff recover upon all the cauſes of action contained 
in the declaration, he ſhall not be amerced, tho? he recover leſs than 
was demanded ; as, if the plaintiff declare ad dampnum 401. and re. 
cover only 201. Cro. El. 257, has 
If there be trover for 500 load of goods, Ic. and he recovers but 
for 100 load. | | | 
So, in an action againſt ſeveral, if he recover againſt each for 
part. . R. 1 Rel. 217. l. 45. : 
Or, againſt huſband and wife, if the huſband be acquitted ; for he 
muſt be joined for conformity. 8 Co. 61. a. 1 Rol. 217. J. 40. 
So, in an action for words, if it be found for the plaintiff as to al 
the material words, tho” jt be againſt him for words not material. 
R. 1 Kol. 214. I. 12. Qu. Dy. 75. a. 
In waſt for cutting down twenty trees, if it be found for the plaintif 
only for two Per Berkley ; but the other J. dub. Cro. Car. 453- 
| In ejectmeht for a manor, and it be found for the plaintiff for the 
. manor, but not as to the ſervices. R. 1 Sid. 232. 
| 7 So, if the plaintiff join iſſue to part, and demur to the other part, 
1 and the demurrer be adjudged for him, whereupon he enters a vlt 
;  proſequi as to the iſſue. R. 1 Rol. 217. J. 5. R. 2 Mod. Ca. 198. 
| So, if the defendant, or tenant in all actions real or perſonal, which 
(| do not charge force or deceit, comes at the firſt day, and renders the 
| thing demanded, he ſhall not be amerced. R. 5 Co. 49. b. 8 Ce. 61.6, 


—— — — 
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1 Kol. 212. J. 20. 27. 51. | | 

[ So, if he comes at the firſt day, and makes defence by attorne?, 
and pleads non ſum informatus ; tor that is the ſame as to the plaintif 
| as if he had confeſſed the action. R. 1 Rel, 213. J. I. 17 

| So, the king, or queen, ſhall never be amerced. 8 Co. 61. 6. 
| | Nor, an a7 generally; for the entry ſhall be, ſed nihil de miſert 
2 quia infant. Py. 338. b, Adm. Cro. Car. 410. R. 1 Kal. 214 

. £O * 


= Andi if an amerciament be entred againſt an infant, he ſhall be 
| pardoned of courſe, and the entry ſhall be, ideo in miſericer 1 


pardonatyr quia infans, 8 Co. 61, b, 1 Kol. 214. J. 41, 


* 
— * - 


Tho! the infant be a defendant with others in ejectment, treſpals, 
e on NE 
(O 5.) When a plaintiff or demandant ſhall be amerced.] But in all 
ations real or perſonal, if there be a default in the plaintiff, or de- 
mandant, he ſhall be fined, or amerced.' © PX 
And therefore, in all writs of entry, præcipe quod reddat, permittat, 
or faciat, if the writ abates for matter or form, or the demandant be 
nonſuited or barred, he ſhall be amerced. 8 Co. 60, 6. | 
So, in all perſonal actions, which charge with force and deceit, 
| and which do not, if the writ abates for matter or form, or the 
plaintiff be nonſyited or barred, he ſhall be amerced pro falſs clamore. 
Co. 61. a. Þ 3 = 
FX So, if he enter a retraxit, he ſhall only be amerced, tho? he be in 
contempt of the court. 8 Co. 60. a. | 
So, in all actions real or perſonal, if the demandant or plaintiff be 
darred for part of his demand, tho? he recovers for other part, he 
{1 be amerced. Dy. 89. a. 8 Co. 61, a. R. Mo. 692. R. Cro. 
Fl. 699. Vide ante, (O 4.) | 1 | 
Or, if there be ſeveral tenants or defendants, and he be barred as 
to one, or as to part againſt one, tho! he recovers againſt the others. 
R. 1 Rol. 216. J. 10. 2 Cro. 630. | | 
As, in covenant for ſeveral covenants broken, if he recover u 
one, and be barred as to the reſidue, R. 1 Rol. 216. J. 35. 
In aſimmpſit upon ſeveral promiſes, and he recover only upon one. 
Or, aſſumpſit for ſeveral things, if he recover only for one, and be 
barred for the other, tho! the aſſumpſit was entire. 1 Rol. 216. /. 40. 
In waſt in d:mibus & gardinis, if he recover only for waſt in domibus. 
(ro. Car. 453. 1 Rel. 217. J. 17, 


* 


(O 6.) When a tenant, or defendant.) So, in all actions real or 
perſonal, if the plaintiff recover, the tenant, or defendant, ſhall be 
—amerced, or fined ; unleſs where he comes the firſt day in actions 


tif which do not charge force or deceit. 

In all writs of precipe, 8 Co. 60. b. he ſhall only be amerced. _ 
the — in an aſſiſe for rent, where the diſſeiſin was only by denial. 

1 Kol. 223. l. 5. 8 8 

an, In an e where the defendant was only tenant by receipt. 
ll $ Co. 60. a. | 
, So, in all perſonal actions, which do not charge with force or de- 
nich ceit, the defendant ſhall only be amerced; as, in account. 8 Co. 61. 4. 
the R. Cro. El. 107. | 
1. l. In aſumpfit. 1 Rel. 223. J. 1. | 

In an action upon the caſe. 1 Rol. 222. J. 40. 
ney, Tho' it be upon the cuſtom of the realm; as, againſt a carrier, 
ntif koſtler, c. R. 2 Cro. 224. 


Tho' it be an action upon the caſe for a deceit, 802. 59. f 


In trover. R. Sav. 37. 


In an action upon a ſtatute for non-feafance ; as, upon the ff. of - 
214. Wint. or the ft. 2 Ed. 6. for not ſetting out tythes, Vide poſt. (O 8.) 
| So, in an action for ſcandalum magnatum. Semb. 1 Lev. 148. 
| be So, the defendant ſhall be only amerced, if he deny the deed of 
) ſe another; or if, relif?4 verificatione, he confeſs the action after denial 


ol his own deed. Vude pet. (O 8.) 3 750 


I. 20. 


KY 
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(0%) When there ſbull be a capiatur. Againſt the laing] In an 
appeal for — Jon mayhem, if the writ abates by the default of the 
plaintiff, or he be nonſuited or barred, the plaintiff ſhall be fined, 


and the entry of the judgment ſhall be by capiatur. 8. Co. 60. a. 


So, in an attaint. Bid. | | 
So, in a recaption ; unleſs it be brought in a county-court, which 
not being a court of record, there can be no fine. 8 Co. 60. b. 
So, where the plaintiff appears to be vexatious: as, if he ſue in 
C. B. and alſo in London, or other court, for the ſame cauſe. 
8 C. 60. a. DI Een 
So, in treſpaſs, if the verdict be againſt the plaintiff, 1 Rel. 223. 


(O 8.) Againſt the defendant.) So, in all actions vi & armic, or 
which charge the defendant with force or deceit, if there be judg- 
ment againſt him, he ſhall be fined. Dy. 89. a. 8 Co. 59. 6. 

As, in treſpaſs for an aſſault and battery, &c. Cro. El. g4, 
1 Rel. 222. 1.26. | 

In reſcous, tho' it be in the nature of an action upon the caſe, 
1 Rel. 222. I. 30. Hab. 180. 55 
In aſſiſe, if the diſſeiſin be found to have been with force. 8 Co. 59. l. 


In a writ of deceit upon a recovery by default in a real action, if 


non- ſummons be found. Lid. 


In an attaint, if the defendant was a party to the firſt record. 
8 Co. 60. a. TEE | 

So, in all caſes, where the defendant is fined, the judgment ought 
to be, qgued capiatur: as, in an indictment, r. R. 1 Kol. 225. 
J. 8.5 Cro. Car. 340. Fon. 407. | : 

„if he be preſent, he ſhall be committed, and then no @ygtu 

is neceſſary z and if the ideo in miſericordia be alſo entred, it is furplu- 
ſage. R. Crv. Car. 340. | 

80, if the defendant deny his own deed, and it be found againſt 
him, he ſhall be fined. Dy. 67. b. 8 Co. 60. a. Dy. 245.6. 1 Ral. 
219. J. 46. 224. J. 15. 33 H. 6. 54. b. 2 Sand. 192. 
Or, it he plead a falſe deed made to himſelf. 8 Co. 60. a. 1 Rol. 


219. J. 45. 224. J. 17. 2 Cro. 225. 


Otherwiſe, if he plead a falſe deed to another, or deny the deed 
of another. 8 Co. 60. a. 1 Rol. 224. I. 37. 

Or, deny his own dced, or plead a falſe deed to himſelf, if, + 
lid verificatione, he confeſſes the action. R. 33 H. 6. 54. 5. 0. 
cont. Dy. 67. 8 Co. Go. a. Per two F. acc. Gawdy cont. 2 Cro. 64. 


K. acc. 1 Rol. 224. J. 42. 2 Cro. 420. Dub. per Twiſden; ſed Sand, 


ſemb. acc. 2 Sand. 191. Dub. Ray. 195. 202. 

So, in replevin, if the defendant claims property, and it 1s found 
againſt him in a proprietate probandd. 8 Co. 60. a. 

So, in all actions where the defendant is charged for a contemyt 
againſt the king's writ : as, in a guare incumbravit, quare non admifi 
prohibition, Sc. id. | | | 

So, in all actions upon ſtatutes, where the defendant is not ſued for 
2 duty: as, in raviſhment of ward. 8 Co. 60, b. 2 Cro. 631. | 

In debt upon the ff. of Marlb. 5 2 H. 3. 1. or the f. 1&2 Pb. U 
M. 12. for carrying a diſtreſs out of the county. R. 1 Rel. 222. 


1. 42. 45. Qu. Dy. 177. b. 1 


* 


J 8 


In debt upon the Pe. againſt | . dl. 223+ d $6 
Otherwiſe, in an action upon a ſtatute for non-feaſance : as, upon 
the /. of Wint. againſt the hundred. R. 2 Co. a8 i: . : 
Or, in debt upon the ,. 2 (or 2 & 3) Ed. 6. 13. for not ſetting 
out his tythes. 1 Rol. 223. l. 10. R. Sho. 81. '& of 
So now, b the A. 5 S 6 . & M. 12. in treſpaſs, ejectment, 
zſault, or falſe impriſonment, no fine or capiatur pro fine ſhall be 
charged, but the plaintiff in ſatisfaction of it ſhall pay 65. 8 d. on the 
judgment, which ſhall be allowed him in coſts. 
And therefore, if a capiatur be now awarded in ſuch a caſe, it will 
he error. R. 5 Mod. 2858. | 2 2 
And ſince the ſtatute no fine or capiatur is entred in B. R. 1 Gal. 54. 


In C. B. the entry is nibil de fine quia remittitur per flatutum. Did. 


(0 9.) When ſeveral amerciaments are allowed.) The plaintiff may 
be amerced ſeveral times. 1 Rol. 218. J. 10. 15. 8 Co. 61. 2. 
But the defendant ſhall be amerced only once. 8 Co. G1. a. ' R. 
Co. 58. b. a 15 
: The he plead ſeveral pleas. 5 Co. 58. 5. : 

Or, confeſs. for part, and plead to iſſue to the other part, which ig 
alſo againſt him. Bid. 3 FE, | "> Hh 
Yet, if the defendant pleads ſeveral pleas, and both are againſt 
him, there may be an amerciament againſt him upon one, and a 

capiatur upon the other. R. 1 Rol. 213.71. 13. | 

So, in an account upon a judgment quad computet, the defendant 
ſhall be amerced, and again afterwards, if he be found in arrear upon 
a final judgment againſt him. 1 Rel. 218. J. 10. Bo 

So, if a defendant or tenant confeſs a judgment for part, and plead 
to another part, upon which judgment is afterwards againſt him, 
there may be a ſeveral amerciament upon each judgment. R. 
1 Sal. 253. x | Ly 

For 4 the judgments are final and independent. 1 Sal. 54. 
5 Mod. 65. 67. Skin. 593. | | 

90, if there are ſeveral defaults by the ſame defendant, there may 
be ſeveral amerciaments againſt him. 2 Led. 4. 185. . 

So, if there are ſeveral defendants who plead ſeverally, they may 
be leverally amerced. 5 Co. 5 8. 5. | 


(0 10.) Remedy for an Amerciament. | ˖ 


(O 10.) By diſtreſt. When and how it ſhall be affeered.] If an 
amerciament in a lect be affeered, the lord may diſtrain for it of 
common right, withaut preſcription./ R. 2 Cre. 382. 8 Co. 41. 
Kit. 43. Vide ante, (O 2.)—Vide Diſtreſs, (A 1. 3.—B 3.) 

- Adiſtreſs for an amerciament may be in any place within the pre- 
cinct of the manor. Semb. Noy, 20. - e 
„So, it may be upon any goods of the offender. (Vide Ney, 20. 
J. ide Diſtreſs, (B 3. . | | 

So, if an amerciament be upon a vill, the diſtreſs may be for the 
Whole, upon apy in the vill, if he was an inhabitant there at the time 
of the amerciament. R. Cro. El. 698. 


But a diſtreſs cannot be taken for an amerciament in a place out of | 
the juriſdiction. . 5 | 
| Nor, 


* 
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Nor, can the goods of a ſtranger be taken, tho' they be upot 
land of the offender. Seb. Noy, 20. ' * 

So, the bailiff cannot diſtrain for it ex gficio, but he muſt have the 
ſteward's precept. Per Poph. Gawdy cont. Cro. El. 698, Mz. 574 
- 3 Mad. 138. | | 
And if he juſtifies in treſpaſs, he muſt ſhew the precept. R. 
Med. 138. 2 | Wo | 
? Otherwiſe, in _replevin. Adm. 3 Mod. 138. 
So, if the defendant juſtifies by diſtreſs for an amerciament upon 
2 vill, he muſt alledge that no one elſe has paid it. R. Cro. El. 69g, 
1. 574. 53 * * 
(O 11.) By debt.] So, debt lies for an amerciament affeered. R. 
2 Cro. 382. Adm. 2 Cro. 582. Kit. 43. b. Vide 1 Wilſ. 248. eh. 
And debt on amerciament may be joined with debt on a mutuaty;, 
1 Wil. 252, 3. 3 a WE £ 
[Amerciament of a freeholder muſt be proved to be affeered by 
freeholders of the manor, or debt will not lie for it. Baldwiny, 
Tudge, H. 28 Geo. 2. 2 Will. 20.] | 5 


LEGACY. 


Vide Adminiftration, (C 3. 5, Sc.) Chancery, (3 Az, Sc.—3 G3, 
ry Sc.—3 Y 1, Oc.) Prohibition, (G 17.) 


L E GATE. 

Vide Popery, (A 2.) | 
LEGATEE. | 
\ i | Vide Chancery, (3 G 3 Eee. 7.—3 * 18, 19.) 


| — — _ _— — —_—— 9 


LEPROSY. 
(A) Leproſy. 
| 1 are many ſorts of leproſy. F. N. B. 234. C. 


(8) How reſtrained. 


IF a man, who is a viſible leper, will intrude himſelf into a church, 
or the company of his neighbours, to their nuiſance, or diſturbance, 
a writ ſhall be directed to the mayor, bailiff, c. of the town to in- 
quire whether he be a leper, Cc. tunc honefliori modo, "quo paterit, a 
communicatione hominum amovere, & c. F. N. B. 234. D. © © 
And if he will not execute the writ, they ſhall have an aliar, pur) 
and attachment. F. N. B. 234. F. | 9 
But if he does not appear to be a leper by the viſible atrefaction 
of his fleſh, and the ſmell of his ulcers, he ſhall not be remored- 
Semb. F. N. B. 234. G. i a 0 
| ſ 


* 


LEPROSY. «a 


Or, if he be a viſible leper, if he keeps himſelf within his houſe, 
F.N. B. 234. G. | „ ICT, ee 
8 Kr 
Letter of Attorney. 
1 Vide Attorney, (C I, Se. 5, &c.) 

| Letters Patent. 

Vide Patent. 

Es A Letter to a Peer. 

| 3 ide Chancery, D 2.) 

LEVARI FACIAS. 


% 


Staple, (D 3.) 
1.2 VB: 
; Vide Sewers. 
LEVITICAL DEGREES. 
Vide Baron and Feme, (B 4.) 


LEVYING WAR. 
Vide Juſtices, (K 4.) 


Vide Ceuniy, (C 10. 13.)—Execution, C 3.)—Proc eſs, (E 4.)—Statuze 


\ 


| bs: BBs 
(A) What Laws are allowed in England. 
1 laws are uſed and allowed within the kingdom of Eng- 


land; which are all part of the laws of the realm. Co. L. 11. 6. 


The law of the realm is, ſcripta, vel non ſcripta. h 

As to the law in writing, or ſtatute law, and the laws and uſages of 
parliament, vide Parliament, (G 1, &c.—H 1, &c.) ; 

The law, not in writing, comprehends the common law, ſtrictly 
ſo called, and the particular laws allowed in peculiar courts in pe- 
culiar caſes. | 5 

As to the canon and civil law allowed in the eccleſiaſtical courts, 
in the admiralty, and the court of chivalry, vide Admiralty.—Canons. 


Courts, (E 1, Cc.) 


The common law, ſtrictly ſo called, regulates the proceedings in 
the uſual courts of juſtice; and if it be applied to criminal cafes is 


| Called the crown Jaw. De qua vide Juſtices, and Juſtices of Peace, 


Vide Aftion, (D 1.) 
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If it be applied to the affairs of the king, it is termed the Prenge. 


tive law. De qua vide Prerogative. 


Tf to matters wit hin the foreſt, &c. it is termed tex foreſt, De 


qua vide Chaſe. 
If to trade or commerce, it is called ler mercatoria. De qua vid, 
Merchant (D). 93 | | 
If to cuſtoms of particular places, the name varies according to the 
places: as, in Ireland, they are termed the laws of Ireland. Of which 
vide Ireland. | 
In —_— the laws of Scotland. Of which vide Scotland. 
In Ferſey, Guernſey, Man, &c. the Laws of Ferſey, Guernſe 
1 Vide Navigation, (F 2, Jz 4z 5.) 4 7 fy rn, 2 
In the plantations, the Jaws of the plantations. Vide Navigatin, 
I, &c: | 
Sh to laws in Wales, vide Wales. | 
he courts in England do not take notice of foreign revenue laws. 
 Planche v. Fletcher, B. R. M. 20 Geo. 3. Dougl. 25 1. ] 
[So, it is a general principle that the penal laws of one country can- 
not be taken notice of in another. By Buller J. Ogden v. Follit, 
B. R. T. 30 Geo. 3. 3 T. R. 73 3. Vide Holman v. Johnſon, B. R. I. 


15 Geo. 3. Cowp. 341. 
(B) The Original and Grounds of the Common Law, 


1 foundations of the common law; are 1. the law of nature or 
5 reaſon; 2. the divine law; 3. general cuſtoms; 4. divers prin- 
ciples, or maxims; 5. ſeveral particular cuſtoms. D. & St. Dial. 1, 


ch. 4. at the end. | 4 
And it was called the common law, becauſe of the code of laws 


collected by Edward the Confeſſor out of the laws before uſed in the | 


| ſeveral provinces during the heptarchy, was common to the whole 


realm. 1 Ch. R. Arg. 60. 1 
[Common law rights are either to be found in the opinions of lau- 


yers, delivered as axioms, or to be collected from the univerſal and 
immemorial uſage throughout the coun By Lord Kenyon Ch. J. 


Ball v. Herbert, B. R. B. 29 Ges. 5. 3 T. K. 261.1 


(C) What Realms are governed by the Laws el 
England. 


T* common law is the inheritance of | all the ſubjects of the , 


realm. b | 

And therefore, in the plantations, or elſewhere, where colonies 
of Engliſh are ſettfed, they are to be governed by the law of England 

Ca. Parl. 31. Vide Navigation, (G 3.) 53 
If the king makes a conqueſt of an infidel kingdom, the antient 

laws are abrogated ex inffanti, and it ought to be governed by ſuch 
laws as the king appoints. 7 Co. 17. b. Calvin. Ca. Parl. 31. 

So, if the laws of England are once eſtabliſhed in another realm, 
which the king obtains by conqueſt, they cannot afterwards be 1. 
tered, except by parliament. 7 Co. 17. b. Calvin. 

So, if a foreign territory, not inhabited, be obtained by the croun 
of England, all laws in England bind there. R. Sal; 411. _ 


gut if a conqueſt be made of a chriſtian kingdom, the antient. 
— — till they are altered. 7 Co. 17. 6. Calvin. R. 


4 Med. 225+ 


4% if a chriſtian kingdom deſcend to the king, the antient laws 


cannot be altered, but by parliament. 7 Co. 17. ö. Calis. 


80, if an infidel kingdom be gained by conqueſt, tho' the laws 
N dere are aboliſhed, yet the laws of England are not of force till it 


e ſo declared. R. Sal. 411. 5 
RY the laws of England are declared to be of force there, fuch 
infdel kingdom, gained by conqueſt, ſhall be governed by their 
intient laws, which are not contrary to the law of God, (for thoſe 


do not ſeem to be abſolutely aboliſhed till other laws are introduced,) | 


or by the rules of natural equity. Sal. 412. 


(D) Profeſſors of the Law. 
| (D 1.) Apprentices. 8 


Tx profeſſors of the law, till 2 H. 3. were uſually of the clergy. 
Doug. O. J. 21. or rather till the year 1164. Temp. H. 2. 


when by the canon in ſinodo Turonenſs ſub Alex. 3. papd, it was or- 


dered, quod pot votum religionts nullus ad phyficam vel leges mundanas | 


legendas per mittatur exire. Seld. Diff. ad Fl. 519. 
By the ff. W. 1. 29. / ul ſerjeant, counter, ou auter face ul maner de 
diſceit, ou de colluſion en la court le roy, ou conſent de faire la, en diſceit de 


la court, pur engin. le court, ou la partie, et de ceo ſoit attaint, lors puis 


tit la priſonment dun an et un jour, et ne ſoit oye en la court le roy a counter 
pur nulluy. Ft fr foit auter que counter, per meſme le manner eit la priſon 
dun an et dun jour a tout le meins. Et ſi le treſpaſs demande greinder 
ine ſait a volunte le roy. 0. | 8 
And this extends to a ſerjeant, and alſo to an apprentice of the 
aw. 11 Kd. 4. a2. 214. : * 
And if an apprentice refuſe to be counſel for any, when aſſigned 
by the court, he may be excluded from the bar. 11 Ed. 4. 3. 
[A mandamus will not lie to compel admiſſion to the degree of bar- 
tiſter. Rex v. Gray's Inn, E. 20 Ges. 3. wy i o 
[The only mode of relief is by appeal to the twelve judges. Bid.] 


; | * (D 2.) Serjeants of the Law. | 
D 2.) How created.] The ſerjeants of the law are commanded by 


the king's writ to take this ſtate and degree: for by the chief juſtice 


of C. B. by the aſſent of all the juſtices, the names of the moſt worthy 
in che ſtudy of the law are preſented to the chancellor, who by the 
king's writ aſſigns a day to them to take ftatum & gradum ſervientis 
ad legem ſub pæna, & c. Fort. c. 50. Ae 

It they do it not at the day of the return of the writ, they ſhall be 
at the king's mercy. 2 Rol. 167. J. 10. | 

And en rigore, they cannot take it afterwards. 2 Rol. 167. 1. 17. 

if their creation be void, as in the time of the uſurpation, they may 
be required de novo to take the ſame ftate and degree. 1 Sid. 3. 

the writ be returnable iᷣnmediatẽ, whereupon the ſerjeant ap- 


= before the chancellor in the vacation, and is ſworn, it is not 
gal, R. Cre. Car. 2 Jon. 63. l 2 | 


After | 


* 
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| After the writs to the ſerjeants, they appear before the just: 
one of the benches, and 3 their — · Dc. and nd 
with coifs, &c. go to Weſtminſter attended by the marſhal, warde 
benchers, and others of their reſpective ſocieties, and there Par 
counts, Wc. de novo, and afterwards return to ſerjeant's-inn and 
make a feaſt there. Cro. Car. 4. Fon. 63. 8 a 
The ſerjeants have precedence according to their antienty in ad. 
mittance. | : 

If a man created a ſerjeant was before ſpeaker of the houſe of 
commons, he ſhall take place according to his admittance, and ſha 
not have precedence of the other ſerjeants. R. per Poph. and th 
greater part of the judges and barons ; the lord keeper, four judges ai 
twelve privy counſellors cont. 2 Cro. 2. | 


D z.) What privileges belong to them.) A ſerjeant of the law hy 
privilege for himſelf and his clerks, that they ſhall. not be ſued but 
in the courts of We/tmin/ter-hall. 

And therefore, if they are ſued in the Marſbalſea, &c. an inhiti 
tion ſhall go out of C. B. to ſurteaſe. R. Cro. Car. 84. | 

But the privilege does not extend to a court in Weſftminſer-lal, 
and therefore he may be ſued in B. R. for he may practiſe there. R. 
2 Lev. 129. 

[A ferjeant ſued in B. R. may plead his privilege, that he ougit 
to be ſued in C. B.; but if he has long retired from the bar it ſal 
not be allowed. —_— ead"s Caſe, 2 Wilſ. 232.) 

So, the privilege does ot extend to a prohibition. Dub. 1 Sid. 6;, 

So, a ſerjeant ſhall have privilege to ſue by attachment of privilege, 
and by not writ. | | 

"Tho? he ſues as heir. Per Englefd. Fitz. cont. Dy. 24. a.. 

But he ſhall be ſued by original writ, and not by bill. Sn. 

11 Ed. 4. 2. b. | 
And if he be ſued by bill, he may plead his privilege. 11 Ed. 4.2.4 

[A ſerjeant cannot prevent the venue being changed, unleſs heſus 
by writ of privilege. Barnes, 484.] 

So, a ſerjeant at law ſhall ſerve upon a jury, for neceſſity, where 
a peer is party to the action, and there is no other knight who has 
freehold in the county. 2 Med. 182. | | 
If he does not ſerve as counſel when aſſigned by the court, be mp 
be excluded from the bar. 11 Ed. 4. 3. | 
Tho aſſigned by the chief juſtice of B. R. Hig. Re 
But a ſerjeant may be diſcharged by the king's writ, of his tt 
and degree. Dudg. 140. | | 

So, the acceptance of the office of a judge, commiſſioner of the 
great ſeal, &c. diſcharges him from the office of king's ſerjeant. 
s But the office of a judge, or baron, does not diſcharge him fron 
the degree of a ſerjeant. 3 Lev. 35 1. 5 

Nor, the office of commiſſioner of the great ſeal. R. 3 L, zj 

Nor, a patent to be a peer of the realm. 6 | 


Act of Law. 
Vide Condition, (L 13.) 
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II B. E I. 
(A) Libel; what ſhall be. 


to the defamation of the government, of a magiſtrate, or of a 
prirate perſon. 1 | | 
And it may be in writing. 5 Co. 125. b. Vide infra. 
[But it is not a breach of the peace; and therefore a member of 
rliament writing a ſeditious libel, is entitled to his privilege from 
— arreſted for the ſame. 2 Wil. 159. | 
As, if a man publiſhes a rhyme, epigram, or other writing made 
to the defamation of another, c. 0.125. b. N 


E 


(B 1. 
Or, it may be without writing. [Vide Sal. 418. 

As, if he makes a picture in an ignominious manner, or any igno- 
minious ſign to the reproach of another. 5 Co. 125. b. 


Bid. 
Mayor of Northampton's Caſe, P. 7 Geo. Str. 422] 


4 


(A 1.) In Defamation of the Government. | 


So, if be makes the king's arms, with a text that inſinuates ca- - 


lumny, in a church. Sav. 49. 


writes, preachers run to the queen as tho they were to be directed 


by ber to tarry for reformation. R. Sal. 49. | | 

(If 4. publiſh an advertiſement that money had been collected at a 
meeting for the relief of the widows, &c. of thoſe 10ho, preferring 
death to ſlavery, were for that reaſon only inhumanly murdered by the 
ling trat. Cowp. 673.] | | 


(A.) Of a Magiſtrate. 


So, a libel againſt a magiſtrate tends to the ſcandal of the govern- 


ment. 5 Co. 125. a. | 


It will be a libel, if A. delivers a writing to a parſon to be pub- 
liſhed in a church, which ſays, bewail the ſodomy and wickedneſs in this 
Gs > Writs, 5 city 


Vol. IV. 


* 


LIBEL (/ibellus famoſus) is a contumely, or reproach, publiſhed : 


Writes a letter, and ſends it to another. R. 12 Co. 35. Videpoft. 


If he makes the ſign of a gallows, Qc. upon the door of any one. 
[If a mayor ſend a licence to keep 2 public-houſe, to a peer. 


adminiſtration of public juſtice. 2 T. R. 199.] 


Car. 504. 
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, city which go unpuniſbed by the magiſtrate, tho” it does not ſay, that the | 


magiſtrates knew it. R. 1 Sid. 219. 12 | 
If one writes to a privy counſellor, hat the chief juſtice, &c. will q 
nothing by the command of the king. 3 Lift. 174. py 
So, a libel on one who was on_ a judge, which charges him 
with perjury, &c. in his office, when he was a judge. R. Cr, Car, 
175. 1 Sid. 271. nl "28 F 
[An order made by a corporation and entred in their books, ſtating 
that A. B. (againſt whom 'a jury had found a verdict with large 
damages in an action for a malicious proſecution for perjury, which 
verdict had been confirmed in C. B.) was actuated by motives f 
public juſtice in preferring the indictment, is a libel reflecting on the 
So, words of a juſtice of peace, which affect him in his office, are 
indictable, tho? they are not aCtionable : as, A. is a buffle-headed fil. 


lou, doth not underfiand law, and hath not done B. juſtice. R. 3 Md. 
139. Comb. 65. Videpoft. (C 1.) 


. So, tho' he might have an action for the ſame words. R. Carth, 15. 
So, words, of a judge, which reflect upon him. 1 Sid. 271. Cn 


[Theſe ſeem not to be libels 3 


(A 3.) Of a Private perſon. | 
| So, a libel againſt a private perſon deſerves ſevere puniſhment; 


for it incites the whole family to revenge, and by conſequence tends 


to quarrels, and the breach of the peace. 5 Co. 125. a. K. per thre 
J. 1 Sid. 270. 1 Lev. 139. 
As, if one writes to a woman to whom B. is ſuitor, that B. has th: 
fox, and is not worth a groat. R. 1 Sid. 271. . 
To his debtor, that if he had honeſty, civility, or humanity, he utuli 
not deal fo, but would go to hell and be damned for cheating. R. Ray. 201, 
If one publiſh an advertiſement of a tradeſman, that tho' he pre- 
tends ſo and ſo, yet all gentlemen ſhould be cautious, for he dares not 
engage with any artiſt in town; it is a libel, and actionable. Ha- 
man v. Delany, P. 4 Geo. 2. Str. 898.] > £ 
[To print of any perſon that he is a ſwindler is a libel and actionable. 
1 J. R. 748.] © 


o 


[Any thing that tends to make a man ridiculous, or to hinder men 


from aſſociating with him, is a libel; as, that he ſtinks of brimſtone, 


and is an old flinking, old naſty, old itchy, old toad. Villers v. Meanſly, 
P. 9 G. 3. 2 Will. 403. Rex v. Benfield, P. 33 G. 2. 2B. N. 980. 
So, it will be a libel, tho' wrote in French or other foreign lan- 


guage. 3 Ii. 174. 


If it be a tranſlation of a declaration in prohibition, c. diſtributed 4 
with intent to diſparage. 2 Mod. 119. 1 
If he publiſhes in writing, tho in words not actionable. F. g. 121.253. 
Tho! it be true; for it tends to private quarrels and revenge. K. 
Gn | 15 | 55 
Tho' the perſon againſt whom be of ill fame. 5 Co. 125. . 
Tho' the magiſtrate or private perſon, upon whom the 25 1s 
made, was then dead. R. 5 Co. 125. a. [Rex v. Tepham, H. 31 0:3 
So, making a libel is puniſhable, tho' it be not publiſhed. — 
Mod. 167. 555 . 5355 


End > ©. 
And he who procures another to make a libel, will be a contriver, - 
yr” ditates to B. who writes a libel, both are makers. R. - 
Lin ES! | I 
So, he who approves it, when wrote. Bid. 


(B) Publication. 
ä (B 1.) What ſhall be, 

A LIBEL may be publiſhed by ſpeaking, ſinging, or delivery. 
A Co. 126. 3. 5 | 5 e | 

| as if a libel be maliciouſly repeated in the preſence of others. 
5-Co. 125. 6. 


: | As, if after hearing or reading, he reads it. R. 9 Co. 59. 5. 
* Mb. 813. | | | . 1 2 
d. Or, he effect of it. 12 Co. 35. Mo. 813. 5 
Or, ſpeaks it by way of queſtion, did not you hear that A. did ſo, 
Fo de.? R. 12 Co. 134. EE 
% So, if a libel be maliciouſly ſung in the preſence of others. 5 Co. 
125.6, EEE "55 | 
85 if he ſends a ſervant for a paper who miſtakes, and then he 
fetches a paper which is read, and is a libel, he will be the publiſher, 
Semb. 5 Mod. 167. 15 ä 5 
b = if a libel, or a copy, be delivered to another. 5 Co. 125. 3. 
| 0. 813. | | 
ree Or, 2 copy of a letter, written by himſelf to the ſcandal of 
another, be diſperſed. R. 12 Co. 35. | 
the So, if any letter that contains a libel is ſent ſealed to another. 
12 Co. 35. | 5 
uld Or, a to the party himſelf againſt whom it is made. R. 
I, i2 Co. 35. R. Hob. 62. 215. Poph. 139. | 
te- If he lends the libel to another to be copied. R. Mo. 8 13. | 
i0t So, he who procures the publiſhing, as well as he who publiſhes, 
- is a publiſher. Tbid. ; | 
- As, if the ſervant of 4. who has a ſhop for the ſale of pamphlets, 
Ne, ſells a libel in the ſhop for the benefit of A. tho' A. was not privy 
2 to the contents, or ſale. R. F. g. 47. „ 
zen So, if a man writes a copy of a libel, it will be evidence of a pub- 
ne, lication. Sal. 418. 8 5 
2 Or, if he has in his cuſtody a libel publickly known. Bid. 
8 gut the having a copy of a libel not publiſhed, in his cuſtody, is 
an- 


not ey idence of a publication. Bid. | 3 8 5 
{Pyoof that the defendant gave a bond to the ſtamp-office for the 
duties on the advertiſements in a newſpaper, and had occaſionally 
applied at the ſtamp-office reſpecting the duties, is evidence that he 
is the publiſher. Rex v. Topham, H. 31 Geo. 3. 4 T. R. 126.) 

The publication muſt be ſtated in the declaration but it may be 
collected from the whole of it, and requires no technical form of 
words. 7 Bl. Rep. 1937.] 


5 G2.) What not. 
. But if a man finds a libel and burns it, or delivers it to a magiſtrate, 
As , g 2 : 5 5 when 


. Lamb. 
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7 it concerns a private perſon, it will not be a publication, 2. 
5 Co. 125.6. | . ; 15 


So, if it concerns a-niagiſtrate, he ought to deliver it to the mz. 
giſtrate, to have inquiry made for the author. Did. | 

And if he did not, he might have been puniſhed in the $4. 
chamber. x | : | 

But tho? he does not, but keeps it to himſelf without any publi. 
cation, he is not now puniſhable for the libel, Per Cur. 1 Vent. l 

So, it will not be a publication of a libel, if he takes a copy of i, 
if he e aac the copy. Semb. cont. Sal. 418. | 

If he reads, or hears a libel read, not knowing that it was a libel. 
R. 9 Co. 59. b. Mo. 813. h 8 
Tho' he laughs upon, hearing it. 9 Co. 59. Mo. 813. 

Tho' he takes a copy, or reads it by command of his father, or 
maſter. R. Mo. 8 13. | 

So, if a man delivers by miſtake a paper out of his ſtudy, it is 


not a publication, tho it be a libel. K. 5 Mod. 167. 
(C) Libeller. 
(C 1.) Who is not. 


UT a man is not puniſhable for a libel, if he does not contrive i, 
nor procure the compoſition or contrivance of it. R. 9 Co. 59. b. 


— 


Or, does not publiſh it, knowing that it was a libel. 9 Co. 59. l. 
hut it is not competent for a defendant to prove that a paper, 
ſimilar to that for the publication of which he is proſecuted, was 


publiſhed on a former occaſion by other perſons, who have never 


been proſecuted for it. Rex v. Holt, M. 34 Geo. 3. 5 I. K. 436.) 
[If defendant has owned himſelf author of a book, errors of the 
preſs and ſome ſmall variations excepted, it is ſufficient to entitle the pro- 


| ſecutor to have the book read, and the defendant ſhall be put to ſhew 


that the variations were material. Rex v. Hall, H. 7 Ges. Str. 4160 
So, words to the diminution of a magiſtrate, do not make a libel, 
if they do not impeach him in his office: . [nor, unleſs in writing. 
Vide Sal. 417, 418.] and therefore, a man is not indictable, if he 
ſays, juſtices of peace have nothing to do with the exciſe. 1 Vent. lo. 
Vide ante, (A 2.) | | | 
Or, the juftices of peace don't underſtand the laws of exciſe, and man) 
parliament-men don't underfland them, if they read them, tho' they a 


. Cauſes for binding to good behaviour. R. 1 Vent. 16. 


( 2.) If done in a courſe of juſtice.) So, it will not be a libel if 


man charges another with a crime in a courſe of juſtice : as, b) a 


appeal for murder, robbery, rape, or other felony. 2 Uf. 228. 
Or, by indictment for ſuch crime. | | | 
Tho' the charge be falſe. 2 nfl. 228. op ES 
So, if he writes a falſity of another for the inſtruction of his coun- 

ſel, attorney, Cc. in a courſe of juſtice, Bid. | 
Or, ſpeaks it in evidence to a jury. Ibid, 1 

Or, uſes ſuch words in any manner, in a courſe of juſtice. oe 


Or, ſays upon examination, that his bill, &c. is true. K. 2 And. 28. 


Mo. 705, 6. 13 | le 
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if no libel to aſſign on the books of a quaker's meeting their | 
= for expelling a member. 1 BI. Rep. 386.] | x 
But if a man charge another with felony or other crime, in the 
Chancery, Star-chamber, &c. or other court that has not juriſdiftion 
of ſuch offence, it will be a libel; for it is not in the courſe of - 
tice, 2 Infl. 228. 2 And. 28. Mo. 143. . | 1 
© Tho? the bill was exhibited by a ſolicitor in his name, and in his 
abſence, if he does not diſclaim it, when he has notice of it. Semb, 
h.152, 3. g 4 6 
* f % charges with a crime of which the court has conufance, 
if it be ex merd malitid, without colour, and not with intent to pro- 
ceed againſt the defendant. R. 12 Co. 103. But it was agreed that 
this was not puniſhable by law, but only by fine and cofts in the 
Star-chamber. Mo. 820. | 
So, if a paper againſt a petition to parliament be publiſhed contain- 
ing foreign aſperſions and ſlanders. R. Hard. 40. „ 
[A copy of a report of a committee of the Houſe of Commons, | 
tho' reflecting on an individual, is no libel, and the court refuſed to 
grant a criminal information againſt the publiſher. Rex v. Wright, 
J. 39 Geo. 3. 8 J. KR. 293.] | | 
| (C 3.) How puniſhed. | 
(C 3.) By the common law.) By the common law, every libelle | 
ſhall be indicted, and if thereupon convicted ſhall be fined and im- | 
priſoned according to the nature of the offence. 5 Co. 125. 3 Inf. ; 
174. Cro. Car. 175. 504. | | | | 
[On the trial of an indictment for a libel, the only queſtions for | 
the conſideration of the jury are, the fact of publiſhing,. and the " 
truth of the innuendos. Whether the matter be or be not a libel is a " 
queſtion of law for the conſideration of the court. 3 JT. R. 428. 
Vide flat. 32 Geo. 3. c. 60. contra.] | 
Or, may be put in the pillory. 5 Co. 125. 6. 2 | | 
So, he might have been puniſhed by bill, or ore tenus upon con- | 
feſſion in the $tar-chamber. 5 Co. 125. ; | 
[A libeller may be fined, and bound to his good behaviour, on 
his confeſſion in court. Rex v. Middleton, g Geo. Fort. 201.] | 
So, now an information may be exhibited againſt a libeller. 
[And it need not charge the offence to have been committed vi ef | 
—_— or r the libellous matter is falſe. Rex v. Burks, M. 
37 Ceo. 3. 71. 4.5 | | | 4 Be 
[If the libel be true, the court will not grant an information. | 
Rex v. Bickerton, H. 8 Geo. Str. 498.] | "MF 
[And it is a general rule, that in order to obtain an information | 
fot a private libel, charging a ſpecific offence, the party libelled muſt : 
deny the charge upon oath. Doug. 284.] | | | | 
[Unleſs where the party libelled is abroad at a great diſtance, or 
the ſubject of the charge is general imputation, or an accuſation of 
| Criminal language held in parliament. Dong. 387.] 5 
[When a defendant is brought up for judgment his acts ſubſequent 
to the trial may be conſidered, either by way of aggravating or of 
nk.” the puniſhment, even tho? they be ſeparate and diſtin of- 
* E 3 _ be afterwards puniſhed. Rex v. Withers, 
, 200. 3. 3 K. 42 ] | 


ju 
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[But in ſuch caſes the court will take care not_to_infli a greater 
puniſhment than the principal charge itſelf will warrant. Rex v. 


Withers, M. 30 Geo. 3. 3 T. R. 428. | | 
And in ſuch information the proſecutor may give in Latin the 


ſenſe and import of the libel; and in ſuch caſe it is ſufficient, if the 


ſubſtance of the libel be recited, tho* not the words. Sal. 661. 
Or, the proſecutor may recite the words of the libel ; as, if he ſay, 
gue ſequitur in his Anglicanis verbis : and then a variance in any word 
defeats the proſecution. R. Sal. 661. | 5 
Or, if he ſay, cujus tenor ſequitur. Sal. 66 1. 417. 
Or, que continet inter alia juxta tenorem ſequentem ; for he need not 


ſet forth the whole paper; and if that which is omitted vary the 


ſenſe of the other part, the defendant ſhall be found nat guilty, R. 
Sal. 417. | | | 

Or, juxta tenorem & ad — ſequentem, tho' ad gfectum by itſelf 
would have been bad. Bid. | | | 

But the charge muſt be certain: and therefore, ſcrigſit aut ſcribi 
cauſavit, is bad. 2 Mod. Ca. 329. >, . 

[All circumſtances neceſſary to conſtitute the crime muſt be ſet out, 
Coup. 683. EE 

[Where the writing is ſo clear as to amount of itſelf” to a libel, all 
foreign circumſtances introduced on the record are unneceſſary. Bid. 

[But where it does not in itſelf contain the crime without extrinſic 
aid, ſuch extrinſic matter muſt be put upon the record by averment:. 
14.684.] 3 5 "I 

[On an information for writing and publiſhing a libel « of and 
concerning” the king's government and the employment of his troops, 
(ſetting forth the libel verbatim, ) © of and concerning” are a ſufficient 
introduction of the matter contained in the libel, and a ſufficient 
averment that it was written © of and concerning” the king's govern- 
ment and the employment of his troops. Cop. 682.] 

So, if a libel be to the defamation of another, an action upon the 
caſe lies, as well as an indictment. R. Shin. 123, 4. 

n an action for a libel, it muſt be laid to be of and concerning 
the plaintiff. Lou ſield v. Bancroft, P. 5 Geo. 2. Str. 934. 

[If the charge in a libel be general; as, that the perſon libelled is 2 
ſwindler; to an action for ſuch a libel, the defendant, if he meant 
to juſtify, mult ſtate the particular inſtances of fraud: a juſtification 
generally in the words of the libel are not ſufficient. 1 I. X. 748. 


(C 4.) By flatute.] Who are within the ,. W. 1. and 2 R. 2. 5. vid 
Scandalum Magnatum in Action upen the Caſe for Defamation, (B 1, Cc) 

So, by the /. V. 1. 34. none ſhall be ſo hardy as to tell or publiſh 
falſe news, whereby diſcord or flander may ariſe between the king and 
his people, or the great men of his realm: and he who does fo ſhall be 
detained in priſon till he find in court him from whom the ſpeech 
moved. | 
So, by the ff. 2 R. 2.5. none ſhall be-ſo hardy to deviſe, fpeal, 
or tell any falſe news, lies, c. of prelates, lords, &c. whereby diſ- 
cord or ſlander may arife within the realm, (viz. between lords, or 
the lords and commons, ) on the pain inflicted by the ſaid l. W. 1. 34: 
And this is confirmed by the /. 12 K. 2. 11. 


And by the preamble of the /. 2 R. 2. 5. it is recited, that _ 


ſtatute ſays that he ſhall 
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barons, and other nobles, and of the chancellor, treaſurer, privy 


ſeat, ſteward, juſtices of one bench or other, and of other great | 


officers, Sc. | res i | 
Before thoſe ſtatutes, falſe rumours produced great miſchiefs to 
the peace of the kingdom. 2 Ii. 226. f 


where any falſe news or rumours are invented or contrived. 2 Inft. 227. 
So, againſt them who do not contrive, ,but diſperſe and relate ſuch 
fille news. Bid. BE | | 
Tho' they name their author for the relation. R. 12 Co. 134. 
Within the ff. W. I. 34. are all contrivers or diſperſers of falſe 
rumours of the king himſelf. 2 Int. 228. | 
And by the ff. 2 R. 2. (tho' that does not extend to the king) as 
well as by the f. W. 1. contrivers or relators of falſe news con- 
cerning the great men or officers of the realm ſhall be puniſhed. 
2 Int. 227. 12 Co. 133. 
So, any rumours are within the ſtatute, whereby diſcord and 
ſlander may ariſe between the king and his nobles, or between the 
king and his people. 2 fl. 227. 12 Co. 133. 


* 


(C 5.) What remedy is provided.) For falſe news of any great 
man, named by the /f. 2 R. 2. 5. an action for ſcandalum magnatum 


lies. Vide Action upon the Caſe for Defamation, (B 1, &c.) 


So, the party might have proceeded againſt him who ſpoke ſcan- 
dalous words againſt any ſuch great man by bill in the Star-chamber, 


whereupon he ſhould be fined and imprifoned, or have corporal : 


puniſhment. R. 12 Co. 134. 

Or, the attorney-general might have proceeded in the Star-chamber 
by bill, or ore tenus upon confeſſion. R. 12 Co. 134. 

50, the commiſſion to juſtices of oyer and ferminer, &c. gives au- 
thority to inquire de illicitis verborum propalationibus, 12 Co. 134. 


Y 2 Inſt. 228. 


Or, there may be a ſpecial commiſſion for it. 2 Ju. 229. 


And therefore, a contriver and reporter of falſe news, &c. may 
be puniſhed by indictment. | 


A contriver or inventor, being convicted upon an indictment, has 
no expreſs puniſhment againſt him by ſtatute, but ſhall be left to the 
puniſhment due by the common law, viz. fine and impriſonment. 
2 Inſt. 228. | 


So, a relator ſhall be puniſhed by fine and impriſonment; for the 


he taken and detained, which implies that 
he ſhall be alſo fined. Ibid. N 
And this by the expreſs words of the ft. 12 R. 2. 11. which enacts, 
that if any impriſoned, Qc. cannot find him from whom the ſpeech 
moved, he ſhall be puniſhed by the advice of the council. | 
So, by the /. I. 1. and 2 K. 2. 


falſe rumours, c. may be impriſoned till he finds his author. 
2 Inſt. 229. ; 


But where the indictment is general, for ſpeaking of ſcandalous 
words, without refer 


| ence to any author, the judyment ſhall not be 
that he be impriſone * , Juag , 


- 


aking them. K. 12 Co. 134. 


— 
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ſbors were of falſe news and horrible lies of, prelates, dukes, earls, 


And for prevention of them, remedy was provided by thoſe ſtatutes, . 


5. a man convicted for ſpreading 


d till he prod hi thor, the' he heard the 
words before his foe e produce his author, the' he hear | 


' 
| 
; 


" 2 
— 2 


Vide Statute-Staple, (D 6.) 
| LIBERTATE PROIANDA 
Vide Villenage, (C 3. 2» 
- « ; 
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